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ORaANIZATION  OF  SUPREME  COUBT. 


[Constitation,  article  6,  section  2.] 

§  2.  The  Supreme  Court  shall  consist  of  a  chief  jus- 
tice and  six  associate  justices.  The  court  may  sit  in 
departments  and  in  Bank,  and  shall  always  be  open  for 
the  transaction  of  business.  There  shall  be  two  depart- 
ments, denominated,  respectively,  Department  One  and 
Department  Two.  The  chief  justice  shall  assign  three 
of  the  associate  justices  to  each  department,  and  such 
assignment  may  be  changed  by  him  from  time  to  time. 
The  associate  justices  shall  be  competent  to  sit  in  either 
department,  and  may  interchange  with  each  other  by 
agreement  among  themselves,  or  as  ordered  by  the  chief 
justice.  Each  of  the  departments  shall  have  the  power 
to  hear  and  determine  causes  and  all  questions  arising 
therein,  subject  to  the  provisions  hereinafter  contained 
in  relation  to  the  court  in  Bank.  The  presence  of  three 
justices  shall  be  necessary  to  transact  any  business  in 
either  of  the  departments,  except  such  as  may  be  done 
at  chambers,  and  the  concurrence  of  three  justices  shall 
be  necessary  to  pronounce  a  judgment.  The  chief  jus- 
tice shall  apportion  the  business  to  the  departments, 
and  may,  in  his  discretion,  order  any  cause  pending 
before  the  court  to  be  heard  and  decided  by  the  court 
in  Bank.  The  order  may  be  made  before  or  after  judg- 
ment pronounced  by  a  department;  but  where  a  cause 
has  been  allotted  to  one  of  the  departments,  and  a  judg- 
ment  pronounced  thereon,  the  order  must  be  made 
within  thirty  days  after  such  judgment,  and  concurred 
in  by  two  associate  justices,  and  if  so  made  it  shall  have 
the  effect  to  vacate  and   set  aside  the  judgment.    Any 
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four  justices  may,  either  before  or  after  judgment  by  a 
department,  order  a  case  to  be  heard  in  Bank.  If  the 
order  be  not  made  within  the  time  above  limited,  the 
judgment  shall  be  final.  No  judgment  by  a  department 
shall  become  final  until  the  expiration  of  the  period  of 
thirty  days  aforesaid,  unless  approved  by  the  chief  jus- 
tice, in  writing,  with  the  concurrence  of  two  associate 
justices.  The  chief  justice  may  convene  the  court  in 
Bank  at  any  time,  and  shall  be  the  presiding  justice  of 
the  court  when  so  convened.  The  concurrence  of  four 
justices  present  at  the  argument  shall  be  necessary  to 
pronounce  a  judgment  in  Bank;  but  if  four  justices,  so 
present,  do  not  concur  in  a  judgment,  then  all  the  jus- 
tices qualified  to  sit  in  the  cause  shall  hear  the  argument; 
but  to  render  a  judgment,  a  concurrence  of  four  judges 
shall  be  necessary.  In  the  determination  of  causes,  all 
decisions  of  the  court  in  Bank  or  in  departments  shall 
be  given  in  writing,  and  the  grounds  of  the  decision 
shall  be  stated.  The  chief  justice  may  sit  in  either  de- 
partment, and  shall  preside  when  so  sitting,  but  the  jus- 
tices assigned  to  each  department  shall  select  one  of  their 
number  as  presiding  justice.  In  case  of  the  absence  of 
the  chief  justice  from  the  place  at  which  the  court  is 
held,  or  his  inability  to  act,  the  associate  justices  shall 
select  one  of  their  own  number  to  perform  the  duties 
and  exercise  the  powers  of  the  chief  justice  during  such 
absence  or  inability  to  act. 


SUPREME  COUET  COMMISSIONERS. 


[Statutes  1897,  pago  47.] 

SscmON  1.  The  Supreme  Court  of  the  State  of  Call- 
fornia  shall  immediately  upon  the  expiration  of  the 
term  of  office  of  the  present  Supreme  Court  Commis- 
sioners appoint  five  persons  of  legal  learning  an<]  per- 
sonal worth  as  Commissioners  of  said  Court.  It  shall 
be  the  duty  of  said  Commissioners,  under  such  rules 
and  regulations  as  said  Court  may  adopt,  to  assist  in  the 
performance  of  its  duties  and  in  the  disposition  of  the 
numerous  causes  now  pending  in  said  Court  undeter- 
mined. The  said  Commissioners  shall  hold  office  for 
the  term  of  two  years  from  and  after  their  appointment, 
during  which  time  they  shall  not  engage  in  the  practice 
of  the  law.  They  shall  each  receive  a  salary  equal  to 
the  salary  of  a  Judge  of  said  Court,  payable  at  the  same 
time  and  in  the  same  manner.  Before  entering  upon 
the  discharge  of  their  duties  they  shall  each  take  an 
oath  to  support  the  Constitution  of  the  United  States, 
and  the  Constitution  of  the  State  of  California,  and  to 
faithfully  discharge  the  duties  of  the  office  of  Commis- 
sioner of  the  Supreme  Court  to  the  best  of  their  ability. 
The  said  Court  shall  have  power  to  remove  any  and  all 
members  of  said  Commission  at  any  time  by  an  order 
entered  on  the  minutes  of  said  Court,  and  all  vacancies 
in  said  Commission  shall  be  filled  in  like  manner. 
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[8.  P.  No.  583.    Department  Two— September  3,  1897.] 
MUTUAL  ELECTRIC  LIGHT  CO.,  Appellant,  v.  THOMAS 
ASHWORTH,  Superintendent  of  Streets,  etc.,  et  al..  Re- 
spondents. 

MuHiciPAL  Obdinaucs— Obstsuction  of  8TBVXT8  Without  Pxbmit— Rsfusal 

OF  PSBinT— FXBMIT  TO  SiTAL  COMPANY— PO8T8  FOB  ElBOTBIO  LIGHTING — 

Injtnctioh—Bbmbdt  to  Compsl  Psbmit.— An  ordinance  which  requires 
a  special  permission  to  be  obtained  from  the  board  of  sapervisors, 
before  the  streets  can  be  obstructed,  is  reasonable;  and  although  an 
electric  lighting  company  was  nnjnstly  refused  permission  to  erect 
posts  upon  the  streets  for  purposes  of  electric  lighting,  and  such  re- 
fusal was  an  unfair  and  unjust  discrimination  against  such  com* 
pany,  and  in  f aror  of  a  riral  company  to  which  such  permission  had 
been  granted,  yet  an  injunction  will  not  lie  in  favor  of  the  company 
to  which  the  permit  was  refused,  to  restrain  the  superintendent  of 
streets  and  the  city  from  interfering  with  the  erection  of  such  posts 
without  a  permit,  its  only  proper  remedy  being  to  compel  the  grant- 
ing of  a  permit  in  a  proper  case. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City  and 
County  of  San  Francisco  refusing  an  injunction.  J.  M.  Seawell, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

M.  M.  Estee,  for  Appellant. 

It  was  lawful  for  plaintiff  to  use  the  public  streets  of  San 

Francisco  for  electric  lighting  purposes.     (Const.,  art.  XI,  sec. 

19.)     Being  lawful  its  acts  could  not  be  a  nuisance.     (Civ. 
CXVilL  cau— 1  <1) 
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Code,  sees.  3479,  3482;  Marini  v.  Qraham^  67  Cal.  130;  Ex  parte 
Taylor,  87  Cal.  91;  Vernon  v.  Voegler,  113  Ind.  325;  Miller  v. 
New  Yorkj  109  U.  S.  385;  Commonwealth  v.  Cappy  48  Pa.  St. 
53.)  Section  19,  article  XI,  of  the  constitution,  is  self -execut- 
ing and  binding, upon  every  department  of  the  government, 
state  and  municipal.  {Ewing  v.  Oroville  Min.  Co.y  56  Cal.  654; 
Spring  Valley  Water  Works  v.  San  Francisco^  61  Cal.  18,  24,  25; 
People  V.  SUphenSy  62  Cal.  209,  234-36;  Const.,  art.  I,  sec.  22.) 
A  city  has  no  right  to  create  a  monopoly  without  express  au- 
thority. {Saginaw  Gas  Light  Co.  v.  Saginaw^  28  Fed.  Rep. 
529;  Jackson  etc.  R,  Co.  v.  Interstate  etc,  Ry*  Co.^  24  Fed.  Rep. 
306;  New  Orleans  etc.  R.  Co.  v.  Crescent  City  R.  Co.,  12  Fed- 
Rep.  308;  5  Fed.  Rep.  160;  Norwich  City  Gas  Light  Co.  v.  Nor- 
wich City  Gas  Co.,  25  Conn.  19;  City  v.  Cincinnati  Gas  Light 
Co.y  18  Ohio  St.  262;  Grand  Rapids  etc.  P.  Co.  v.  Grand  Rapids 
etc.  Gas  Co.,  33  Fed.  Rep.  659.)  A  city  ordinance  which  unfairly 
discriminates  between  competing  companies  is  void.  {Chicago 
V.  Rumpffj  45  111.  90;  Tugman  v.  Chicago,  78  111.  405;  Ex  parte 
Chin  Yan,  60  Cal.  78;  Ex  parte  Frank,  52  Cal.  606;  Tarkio  v. 
Cook,  120  Mo.  1;  Davis  v.  Anita,  73  Iowa,  325;  Ex  parte  Burnett, 
30  Ala.  461;  Austin  v.  Murray,  16  Pick.  121;  Milhnu  v.  Sharp, 
17  Barb.  435;  Dunham  v.  Trustees  of  Rochester,  5  Cow.  462; 
Mayor  etc.  v.  Thome,  7  Paige,  261.) 

Henry  T.  Creswell,  City  and  County  Attorney,  and  Galpin  & 
Zeigler,  for  Respondent. 

Section  19  of  article  XI  of  the  constitution  confers  no  right  to 
erect  posts  in  the  streets,  but  is  limited  to  the  laying  of  pipes 
and  conduits,  under  a  proper  construction  of  the  language  used. 
(Sutherland  on  Statutory  Construction,  219-79,  326;  State  v. 
Green,  24  Mo.  App.  227;  Alhertson  v.  State,  9  Neb.  429;  StaU 
V.  Trenton,  38  N.  J.  L.  64;  People  v.  Wells,  11  Cal.  329;  Hoey  v. 
Gilroy,  129  N.  Y.  132;  Smith  v.  Stephens,  10  Wall.  321;  23 
Am.  &  Eng.  Ency.  of  Law,  446.)  A  post  on  the  street  is  an 
obstruction  and  a  nuisance,  unless  legalized  by  municipal  au- 
thority. {Commonwealth  v.  Boston,  97  Mass.  555.)  Any  un- 
lawful obstruction  of  a  sidewalk  is  a  nuisance.  {Marini  v. 
Graham,  67  Cal.  130;  Ex  parte  Taylor,  S7  Cal.  91;  Bonnet  v. 
San  Francisco,  65  Cal.  230;  Ex  parte  Casinello,  62  Cal.  538; 
Young  v.  Inhabitants  etc.,  9  Gray,  386.) 
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TEMPIiP],  J. — This  is  an  appeal  from  an  order  refusing  an  in- 
junction. The  action  was  brought  for  the  purpose  of  obtaining 
an  injunction  restraining  the  personal  defendant^  his  servants 
and  deputies,  from  "interfering  with,  obstructing  or  prohibiting 
plaintiff  from  erecting  its  posts,  making  the  necessary  connec- 
tions with  its  supply  wires  or  furnishing  electric  lights  to  the 
citizens  and  inhabitants  of  the  city  and  county  of  San  Francisco; 
and  specially  from  hindering  and  preventing  this  plaintiff  from 
making  connections  with  its  electric  wires  as  aforesaid  on  said 
Market  street,  in  said  city  and  county  of  San  Francisco,  in  the 
block  bounded  by  Geary  and  Kearny  streets.  Grant  avenue,  and 
Market  street. 

The  verified  complaint  sets  forth  the  incorporation  of  plain- 
tiff for  the  purpose  of  furnishing  electric  light  to  the  inhabitants 
of  San  Francisco;  that  the  owners  of  the  premises  fronting  the 
portion  of  Market  street  described  applied  to  plaintiff  for  elec- 
tric light  in  the  building  and  for  lights  in  front  of  the  building, 
as  they  had  theretofore  been  supplied  by  the  Electric  Light  and 
Power  Company.  That  plaintiff  proceeded  to  erect  posts  just  as 
they  had  been  theretofore  maintained  by  the  rival  company,  with 
the  consent  of  the  city,  but  was  stopped  by  the  defendants  and 
its  servants  threatened  with  arrest  if  they  proceeded  to  erect  the 
poles. 

Many  other  matters  are  alleged  tending  to  show  that  the  de- 
fendants are  favoring  the  rival  company,  and  obstructing  the 
plaintiff  in  the  interest  of  its  rival,  and  it  is  averred  that  the  op- 
position of  plaintiff  has  reduced  the  charge  for  electric  lighting 
twenty-five  per  cent. 

In  response  an  affidavit  of  a  deputy  street  superintendent  is 
filed,  the  point  of  which  is  to  deny  that  any  interference  has 
been  made  with  plaintiff  in  its  efforts  to  make  connection  with 
its  wires  for  the  purpose  of  furnishing  light  to  the  owners  of  the 
building.  Also  that  the  plaintiff  was  attempting  to  obstruct  the 
streets  by  erecting  poles  therein,  and  an  ordinance  is  shown 
which  prohibits  any  person  from  erecting  poles  in  the  street 
without  special  permission  so  to  do. 

Beply  affidavits,  made  by  P.  B.  Cornwall  and  W.  R.  Summer- 
hayes,  were  filed,  in  which  the  charges  made  in  the  complaint  are 
repeated  with  some  more  specific  statements  of  facts,  and  they 
charge  that  the  action  of  the  superintendent  of  streets  and  the 
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board  of  supervisors  preventing  the  plaintiff  from  carrying  on 
its  legitimate  business  'Vas  and  is  inspired  and  controlled  and 
directed  by  the  corporation  known  as  the  Electric  Light  and 
Power  Company^  and  was  and  is  done  for  the  purpose  of  driving 
the  plaintiff  out  of  the  market  as  a  competitor  in  electric  lighting 
in  the  city  and  county  of  San  Francisco/' 

Some  facts  are  shown  in  proof  of  this  charge.  Among  others^ 
that  application  was  made  to  the  board  of  supervisors  for  leave 
to  put  posts  in  front  of  the  Baldwin  Hotel,  on  Powell  street>  at 
the  request  of  the  owner.  The  application  was  denied,  although 
subsequently  the  board  granted  leave  to  its  rival  ''to  put  in  simi- 
lar electric  posts,  placed  in  exactly  the  same  position,  with  ex- 
actly the  same  electric  lamps  thereon,  in  several  points  in  the 
city  of  San  Francisco.'^  The  affidavits  further  say  that  they  com- 
plained to  Ashworth;  that  Ashworth  said  ''that  the  board  of  su- 
pervisors was  pushing  him,  and  that  the  Edison  Light  and  Power 
Company  stood  behind  the  board  of  supervisors,  objecting  to  any 
equal  or  other  privileges  being  extended  to  the  plaintiff/' 

Similar  facts  are  stated  in  an  affidavit  of  Bobert  Mills,  an  em- 
ployee of  plaintiff.  He  also  states  that  in  the  interest  of  the 
plaintiff  he  called  upon  three  members  of  the  board  of  supervis- 
ors, and  that  they  told  him  that  "the  Edison  people  had  brought 
such  pressure  to  bear,  by  claiming  that  the  plaintiff  had  no  right 
to  put  up  poles  there,  that  they  [the  board  of  supervisors]  could 
do  nothing.'*  Mr.  Hughes  also  told  affiant  that  after  Mr.  Sum- 
merhayes  had  made  application  on  behalf  of  the  plaintiff  for  a 
permit,  "that  the  Edison  Light  and  Power  Company  people  had 
brought  influence  to  bear,  causing  the  street  committee  to  re- 
scind the  privilege."  He  also  states  that  Mr.  Hughes  said  that 
plaintiff  had  no  right  to  maintain  posts;  that  "the  Edison  Light 
and  Power  Company  have  bought  a  franchise,  and  therefore  we 
must  protect  the  Edison  people."  There  is  no  real  pretense  that 
the  Edison  Company  ever  had  any  such  franchise,  and  it  is  not 
claimed  that  the  board  of  supervisors  can  lawfully  grant  them 
any  special  privileges.  Counsel  for  the  defense  do  not  even  con- 
tend that  such  preference  is  not  unlawful,  and  a  violation  of  of- 
ficial duty. 

It  is  stated  that  the  plaintiff  had  not  obtained  a  permit  to  put 
up  posts  on  the  sidewalk,  and  without  such  permit  such  obstruc- 
tions are  unlawful  and  therefore  a  nuisance.    This  is  undoubted- 
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ly  true,  and  the  board  of  supervisors,  if  so  inclined,  as  according 
to  the  affidavits,  which  are  not  denied,  it  is,  can  allow  one  com- 
pany the  privilege  while  denying  it  to  the  other,  and  thus,  in 
afifect,  nullify  the  constitutional  provisions  which  expressly  per- 
mit the  plaintiff  to  lay  its  pipes  in  the  street,  and  commands, 
that  no  privileges  or  immunities  shall  be  granted  to  any  citizen 
or  class  of  citizens  which  upon  the  same  terms  shall  not  be 
granted  to  all  citizens.  (Const.,  art.  XI,  sec.  19,  also  art.  I,  sec. 
21.) 

It  was  also  shown  that  Thomas  Ashworth,  street  superinten- 
dent, was  a  stockholder  in  the  Edison  Light  and  Power  Company, 
and  further  that  the  attorneys  for  that  corporation  are  the  attor- 
neys who  appear  in  this  action  and  maJce  the  defense  of  the  de- 
fendants herein. 

In  fact  the  uncontradicted  affidavits  show  plainly  that  it  is  a 
deliberate  attempt  to  drive  one  corporation  out  of  the  field,  in 
the  interest  of  another,  by  the  oppressive  and  unlawful  use  of 
official  power.  Counsel  do  not  attempt  to  justify  the  action  of 
the  board  of  supervisors,  but  simply  insist  that  without  the  offi- 
cial permit  the  plaintiff  has  no  right  to  set  posts  on  the  sidewalk, 
and  that  its  servants  may  be  properly  arrested  for  so  doing.  In 
the  mean  time,  however,  the  privileges  are  freely  granted  to  the 
rival  company,  whose  posts  may  be  seen  on  any  block  in  the  busi- 
ness portion  of  the  city.  Counsel  say:  "Thus  it  is  asserted  that 
the  superintendent  of  streets  is  a  stockholder  in  a  rival  corpora- 
tion, but,  if  he  has  acted  and  does  act  in  accordance  with  his 
duty,  the  bad  motive  which  induces  correct  action  cannot  be  con- 
sidered. No  man  can  be  enjoined  from  doing  his  duty,  because 
third  persons  have  paid  him  for  doing  that  which  without  pay 
he  should  have  done.'* 

It  is  the  granting  or  refusing  to  grant  the  permit  which  de- 
termines whether  the  post  constitutes  a  nuisance  or  not.  The 
partisans  of  the  Edison  Light  and  Power  Company  in  the  board 
of  supervisors  can  refuse  the  permit  to  one  and  grant  it  to  the 
other.  Therefore,  a  post  when  erected  by  one  is  a  nuisance,  when 
it  would  not  be  if  erected  by  another.  An  ordinance  which 
would  so  discriminate  would  be  void,  and  the  plaintiff  contends 
that  the  board  cannot  do  in  other  modes  what  it  cannot  do  by 
ordinance.    That  discrimination  is  unlawful,  and  therefore  the 
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board  and  the  superintendent  act  illegally  when  they  order  the 
arrest  of  plaintiflE's  employees  for  doing  that  which  is  freely  per- 
mitted to  the  rival  and  favored  company. 

If  it  were  ever  proper  to  interfere  with  the  discretion  vested  in 
the  officers  of  the  city  in  the  constant  supervision  and  control  of 
the  streets  in  this  mode,  it  may  be  admitted  that  a  stronger  case 
is  not  likely  to  arise.  But  the  ordinance  which  requires  a  special 
permission  to  be  obtained  before  the  streets  can  be  obstructed  is 
a  reasonable  one.  Indeed,  some  control  over  this  matter  is  abso- 
lutely necessary.  Some  temporary  obstructions  must  be  per- 
mitted. This  does  not  prove  that  any  one  can  obstruct  the 
streets  at  his  pleasure.  In  the  use  of  this  discretion,  which  must 
exist  somewhere,  great  injustice  may  be  done  by  officials  who 
are  corrupt  or  partial,  and  I  have  no  doubt  that  a  remedy  may  be 
obtained  in  the  courts.  It  cannot  be,  however,  by  a  violation  of 
a  valid  ordinance.  The  remedy  would  seem  to  be  in  compelling 
the  granting  of  a  permit  in  a  proper  case.  It  cannot  be  denied 
that  such  an  obstruction,  without  the  permit,  is  unlawful,  and 
therefore  a  nuisance.  The  wrong  consists  in  refusing  it  to  the 
plaintiff  when  it  ought  to  be  granted,  and  under  such  circum- 
stances afi  it  is  freely  granted  to  the  favored  corporation. 

The  order  is  affirmed. 

Henshaw,  J.,  and  McFarland,  J.,  concurred. 


[L.  A.  No.  230.    Department  Two.— September  8,  1807.] 
EOSA  HASS  et  al..  Appellants,  v.  MUTUAL  RELIEF  ASSO- 
CIATION OP  PETALUMA,  Respondent. 

IfimTAL  BsNsnr  Associatton— Patmbht  fbom  Rxsbryb  Fund— Changs  of 
BY-rAWS—PaovisioN  roB  Ghanob— Habmlxbs  Ambndmbnt.— A  member  of 
a  mutual  benefit  association  cannot  complain  of  an  amendment  to 
the  by-laws  providing  that  a  payment  of  two  thousand  dollars  should 
be  made  out  of  the  reserve  fund  only  when  there  is  a  sufOcient  ex- 
cess over  fifty  thousand  dollars,  where  the  amendment  was  made  in 
pursuance  of  a  by-law  which  permitted  it,  and  which  was  in  force 
when  the  memberBhip  of  such  member  commenced,  and  especially 
where  at  that  time  there  was  a  rule  which  fixed  the  excess  at  two 
hundred  thousand  dollars,  thus  making  the  amendment  to  the  bene- 
fit and  not  to  the  detriment  of  such  member. 
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Ip.— By-laws  Pabt  or  Contba.ct.— AJl  of  the  by-laws,  rulea,  and  regulations 
of  a  mutual  benefit  association  become  part  of  its  contract  with  its 
member:),  whether  referred  to  in  the  contract  or  not,  and  all  of  them 
must  be  read  together. 

Id.— Findings  against  Eyidenck— iNTBNnoNAL  Depletion  of  Kesebye 
Fund— Amount  of  Fund— Obdeb  Gbahtino  New  Tbial— Pbesumptios 
UPON  Appeal.— Where  a  finding  that  the  reserve  fund  was  purposely  de- 
pleted in  order  to  evade  payment  of  dues  to  beneficiaries  is  without 
evidence  or  allegation  to  support  it,  and  a  finding  that  there  was 
more  than  fifty  thousand  dollars  in  such  fund  was  unsustained  by 
the  evidence,  and  the  court  granted  a  new  trial  upon  motion  of  the 
defendant,  after  having  rendered  judgment  in  favor  of  the  plaintiff 
in  too  large  an  amount,  based  upon  the  findings,  the  presumption 
upon  appeal  from  such  order  is  against  the  findings,  and  not  in  their 
favor,  and  the  order  will  be  affirmed. 

Id.— Natube  of  Resebye  Fund— Absence  of  Rule  Gbeatino  it.— Where 
there  is  no  by-law  or  rule  creating  a  reserve  fund,  or  defining  of 
what  it  shall  consist,  and  certain  moneys  are  specially  devoted  to 
other  purposes,  the  net  assets  are  to  be  treated  as  belonging  to 
that  fund  which  are  not  specially  devoted  to  other  purposes. 

Id.— BuBDEN  OF  Pboof  as  to  Excess— Deductions  fboh  Assets— Oyebdbafts 
Where  a  by-law  provides  that  a  certain  payment  is  to  be  made  out 
of  the  reserve  fund  only  where  there  is  an  excess  over  fifty  thous- 
and dollars,  the  burden  of  proof  is  upon  the  plaintiff  claiming  such 
payment,  to  prove  that  there  was  such  excess  in  the  reserve  fund, 
after  deducting  from  the  assets  funds  devoted  to  special  purposes, 
and  also  deducting  the  amount  of  an  overdraft  from  bills  receivable. 

APPEAL  from  an  order  of  the  Superior  Court  of  Loa  Angeles 
County  denying  a  new  trial.    Walter  Van  Dyke,  Judgei. 

The  facts  are  stated  in  the  opinion  of  the  court* 

J.  P.  Conroy,  for  Appellant. 

Lippitt  &  Lippitt,  for  Eespondent 

TEMPLE,  J. — ^The  complaint  in  this  case  inter  alia  shows  that 
the  defendant  is  an  incorporation,  the  purpose  of  which  is  to  se- 
cure certain  money  benefits  to  the  friends  of  deceased  members. 
By-laws  are  set  out  which  promise  to  the  nominee  of  a  member 
dying  in  good  standing  "one  dollar  in  coin  for  every  member  of 
this  association  in  good  standing  at  the  time  of  said  death.^^  Also 
a  by-law  which  provides  that  the  nominee  of  a  deceased  member 
who  had  been  such  member  for  ten  years,  "shall  receive  two 
thousand  dollars,  though  the  association  may  not  have  that  num- 
ber of  members  at  the  time  of  his  death.^' 
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It  is  averred  that  one  Lena  Brenner  became  a  member  of  the 
defendant,  and  having  made  the  plaintiff  her  nominee,  died  on 
the  fifth  day  of  June,  1894;  that  she  was  a  member  in  good 
standing  at  the  time  of  her  death,  and  had  been  such  member  for 
more  than  ten  years  immediately  prior  to  her  death.  Due  pres- 
entation of  her  claim  to  defendant  and  its  rejection  are  averred. 

The  answer  admits  the  facts  set  up,  except  that  in  effect  it 
shows  that  only  a  portion  of  the  contract  is  set  out  in  the  com- 
plaint, and  proceeds  to  show  the  other  portions  of  the  contract, 
which  provide  that  the  balance  of  the  two  thousand  dollars  over 
and  above  the  number  of  members  is  payable  only  out  of  the  re- 
serve fund  of  the  association  when  there  is  a  surplus  in  such 
fund  over  fifty  thousand  dollars  sufficient  to  meet  such  further 
payment.  It  is  averred  that  there  was  not  at  the  time  of  Lena 
Brenner's  death,  and  has  not  since  been,  a  surplus  fund  equal  to 
fifty  thousand  dollars  or  exceeding  thirty-five  thousand  dollars. 

It  also  avers  that  the  membership  of  the  association  at  the  time 
of  Lena  Brenner's  death  was  only  eight  hundred,  and  it  denies 
that  there  was  due  to  plaintiff,  as  the  nominee  of  Lena  Brenner, 
any  sum  in  excess  of  eight  hundred  dollars,  which  sum  had  been 
allowed,  tendered  and  refused. 

At  the  trial  the  plaintiff  submitted  her  case  upon  the  plead- 
ings, and  the  defendant  then  proved  the  existence  of  the  by-law 
set  up  in  the  answer  and  put  in  evidence,  which  tended  to  show 
that  at  the  time  of  Lena  Brenner's  death  there  was  not,  nor  has 
there  been  since,  fifty  thousand  dollars  in  the  reserve  fund,  or 
even  of  assets  belonging  to  the  defendant.  After  some  evidence 
in  rebuttal  the  court  found  that  all  the  allegations  in  the  com- 
plaint are  true,  but  further  found  the  contract  as  alleged  in  the 
answer.  It  also  found  that  paragraph  three  of  section  six  was 
not  in  force  when  Lena  Brenner  became  a  member,  and  that  the 
reserve  fund  at  the  time  of  Lena  Brenner's  death  amounted  to 
$54,222.90.  The  court  further  found  that  prior  to  1893  the  de- 
fendant had  paid  dividends  to  certain  of  its  members  to  the 
amount  of  $84,458,  and  also  in  1893  the  sum  of  $2,489;  that  all 
such  payments  were  made  out  of  the  reserve  fund  with  intent 
to  reduce  the  fund  to  less  than  fifty  thousand  dollars,  and  there- 
by evade  payment  of  the  indebtedness  of  two  thousand  dollars. 
Judgment  was  rendered  for  the  plaintiff  for  the  sum  of  $2,105.40 
and  costs  of  suit. 
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Upon  motion  of  defendant  the  court  afterward  granted  a  new 
trial,  and  from  that  order  this  appeal  is  taken. 

There  is  no  merit  in  the  appeal.  The  first  contention  is  that 
the  contract  between  Lena  Brenner  and  the  association  was  an 
absolute  contract  for  the  payment  of  two  thousand  dollars.  The 
section  providing  that  the  balance  of  the  two  thousand  dollars 
shall  be  paid  out  of  the  reserve  fund  only  when  there  is  a  suffi- 
cient excess  over  fifty  thousand  dollars  was  not  a  by-law  when 
Lena  Brenner  joined.  I  do  not  see  that  it  would  matter  whether 
it  was  or  not,  since  the  amendment  was  made  in  pursuance  of 
a  by-law  which  permitted  it  and  which  was  in  existence  when 
Lena  Brenner  became  a  member,  but  at  that  time  there  was  a 
rule  which  provided  that  the  payments  should  be  made  only 
when  there  would  be  left  in  the  fund  two  hundred  thousand 
dollars.    The  change  was  not  detrimental  to  the  appellant. 

Counsel  also  say  that  the  answer  admits  that  two  by-laws 
providing  for  the  payments  are  correctly  set  out  in  the  com- 
plaint, whereas  they  are  not  as  set  out;  the  answer  omit?  the 
words  "as  hereafter  provided,'*  which  are  in  the  by-laws,  and 
which  may  be  held  to  refer  to  subsequent  provisions  which  limit 
the  rights  of  nominees  of  deceased  members.  No  doubt  coun- 
sel make  this  point  with  extreme  reluctance  and  will  be  pleased 
to  find  that  it  does  not  affect  the  rights  of  the  parties.  All  the 
by-laws,  rules,  and  regulations  become  part  of  the  contract 
whether  referred  to  or  not.  There  was  no  other  contract  en- 
tered into.    All  these  must  be  read  together. 

The  finding  above  alluded  to  holding  that  the  reserve  fund 
had  been  purposely  depleted  in  order  to  evade  payment  of  dues 
finds  no  excuse  either  in  allegation  or  proof.  It  is  not  supported 
by  a  scintilla  of  evidence.  The  interest  on  money  was  applied 
to  the  annual  dues  of  members  of  long  standing  in  pursuance 
of  a  by-law  which  was  a  part  of  the  original  scheme.  Lena 
Brenner  must  have  participated  in  these  dividends.  They  may 
have  kept  the  fund  below  fifty  thousand  dollars,  but  her  bene- 
ficiary cannot  complain,  for  it  was  a  part  of  her  contract  that 
it  might  be  done.  Many  such  societies  promise  more  than  they 
can  perform,  and,  somehow,  promises  to  do  the  impossible  al- 
ways aj;tract. 

If  the  court  was  right  in  finding  as  to  the  amount  in  the  re- 
serve fund,  this  finding  could  not  have  been  deemed  important. 
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and  even  if  the  finding  were  sustained  by  evidence  it  would  not 
be  the  equivalent  of  the  finding  of  such  a  fund,  and  in  this  case 
was  relevant  to  no  possible  issue. 

The  finding  that  there  was  more  than  fifty  thousand  dollars 
in  the  reserve  fund  was  also  unsustained  by  the  evidence.  In 
considering  these  questions  it  must  be  remembered  that  the 
court  granted  a  new  trial.  The  presumption  is  therefore  against 
the  findings  and  not  in  their  favor. 

The  by-laws  speak  of  a  reserve  fund,  and,  as  we  have  seen, 
provide  for  payments  out  of  the  excess  of  that  fund  over  fifty 
thousand  dollars.  There  is,  however,  no  by-law  or  rule  creating 
a  reserve  fund  or  defining  of  what  it  shall  consist.  Certain 
moneys  are  specially  devoted  to  other  purposes.  Under  such 
circumstances  I  think  we  may  treat  all  the  net  assets  as  belong- 
ing to  that  fund  which  are  not  specially  devoted  to  other  pui^ 
poses.  The  assets  of  defendant  for  1894,  during  which  year 
Lena  Brenner  died,  were  not  shown.  But  the  assets  for  1893 
were  shown.  Waiving  the  point  that  this  does  not  meet  the 
necessities  of  the  case,  and  that  the  burden  of  proving  that  there 
was  an  excess  in  the  reserve  fund  was  on  plaintiff,  we  find  that 
the  assets  of  1893  amounted  to  $52,312.32.  In  this  list  of  assets 
was  included  $1,483.10  due  for  interest,  which,  under  the  by- 
laws, is  devoted  to  dividends,  and  $1,386.22  due  for  assessments 
which  belong  to  the  nominees  of  deceased  members,  and  there 
is  an  overdraft  of  $10,439.77  which  must  be  deducted  from  bills 
receivable.    Certainly  the  court  properly  granted  a  new  triaL 

Order  affirmed. 

Henshaw,  J.,  and  McFarland,  J.,  concurred. 
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[S.  p.  No.  536.    Department  Two.— September  4,  1807.] 
GEOEGE  F.  GRAY,  Respondent,  v.  ASA  R.  WELLS,  Ap- 
pellant. 

OONTSACT  FOB  CsMmfT  BULKHEA1>— GxJABAirrT  OF  CoNTRACTOBS— NbGLIOBHC* 

OF  OwKBB— Pbimatube  Fillihg  OF  Bank  UPON  Unhabdbned  Wall— 
Ebcoteby  of  Oontbact  Pbicb.— Under  a  contract  to  conatruct  a  cement 
bulkhead,  a  guaranty  of  the  work  for  five  years  against  all  defects 
arising  through  fanit  of  workmanship  or  material,  and  that  the 
wall  would  hold  the  bank  unless  undermined  on  the  north  side,  is 
to  be  construed  together,  as  not  requiring  the  wall  to  hold  the  bank 
at  all  events,  but  only  that  it  shall  not  fail  to  hold  it  by  reason  of 
defects  of  workmanship  or  material;  and  where  the  bulkhead  was 
properly  constructed  according  to  contract,  and  the  wall  was  strong 
enough  to  hold  the  bank,  if  it  had  been  allowed  to  set  and  harden, 
as  proposed  by  the  contractors,  but,  through  the  negligent  action 
of  the  owner,  in  prematurely  filling  in  the  bank,  against  the  ob- 
jection and  protest  of  the  contractors,  while  the  wall  was  very 
green,  the  wall  was  caused  to  topple  over,  bulge  out,  and  crack,  the 
contractors  are  not  liable  upon  their  guaranty  for  tailure  of  the  wall 
to  hold  the  bank,  and  may  recover  the  contract  price,  and  the  owner 
cannot  recoup  any  damages  therefrom. 

Id.— Findings— Immatebial  Omissions.- Where  the  court  found  that  the 
work  was  done  in  a  good,  skillful,  and  workmanlike  manner,  and 
with  sufficient  and  proper  materials,  and  in  all  respects  as  required 
by  the  contract,  the  omission  to  find  upon  issues  raised  by  the  an- 
swer as  to  whether  the  wall  was  or  was  not  undermined  on  the 
north  side,  and  whether  it  became  cracked  in  several  places,  spnmg 
out  of  line,  bulged  out,  and  overhung  the  adjoining  lot,  so  that  it  be- 
came and  was  utterly  worthless,  is  rendered  immaterial,  and  can- 
not be  prejudicial  error,  or  ground  for  reversal. 

Id.— Intebfebbncb  with  Wall  in  Process  of  Oonbtbuction— Suppobt  of 
Finding.— Where  the  court  found  that  all  defects  in  the  wall  were  caused 
by  the  conduct  and  interference  of  the  defendant  "while  the  said 
wall  was  in  process  of  construction,"  the  finding  is  supported  by 
evidence  that  defendant  interfered  by  filling  in  the  bank  while  the 
wall  was  green;  and  the  wall  cannot  be  said  to  have  been  fully  con- 
structed until  the  cement  had  had  time  to  set  and  become  hardened, 
80  that  any  act  during  that  time  which  caused  injury  to  it  may  be 
properly  treated  as  an  act  done  during  the  process  of  construction. 

Id.— Hypothetical  Finding  as  to  Defects— Subplusaob— Consistency  of 
Findings.— A  finding  that  the  defects  in  the  wall,  "if  any  there  were," 
was  occasioned  by  the  conduct  and  interference  of  defendant  him- 
self while  said  wall  was  in  process  of  construction,  construed  in 
connection  with  other  findings  that  the  contractors  fully  performed 
the  contract  in  a  good,  skillful,  and  workmanlike  manner,  and  fur- 
nished the  materials  in  all  respects  in  accordance  with  the  con- 
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tract,  and  that  defendant  was  not  damaged  hj  any  act  or  omisdon 
of  theirs,  but  that  any  damage  he  may  have  auatained  was  occa- 
sioned by  reason  of  defendant's  own  conduct  In  interfering  with 
the  construction  of  the  wall  and  changing  the  same  from  the  plans 
upon  which  they  agreed,  desired,  and  sought  to  perform  the  work, 
is  to  be  construed  as  stating  that  whateyer  defects  there  were  on 
the  wall  was  caused  by  the  defendant,  and  the  words,  "If  any  there 
were,"  may  be  disregarded  as  surplusage;  nor  Is  there  any  inconsist- 
ency in  the  findings. 

In.— GOKTBAOT  PBrCB— PBOyiSIOH  FOB  EXTBA  WOBX  AT  A.   8fB0IFIB1>   RaTB— 

Findings.— Where  the  contract  provided  a  fixed  prioe  of  two  hundred 
and  fifty  dollars  for  a  concrete  bullchead,  of  specified  dimensions, 
but  also  expressly  provided  that  any  extra  concrete  work  In  the 
wall  was  to  be  charged  for  at  the  rate  of  twenty-four  cents  per 
cubic  foot,  whatever  extra  work  was  performed  by  the  contractors 
was  part  of  the  work  done  under  the  contract,  and  the  agreed  price 
therefor  constitutes  a  part  of  the  indebtedness  which  may  be  recov- 
ered under  the  contract,  and  where  the  court  found  that  the  con- 
tract had  been  performed  in  all  respects  according  to  its  terms,  and 
that  under  it  defendant  became  indebted  to  the  contractors  In 
the  sum  of  three  hundred  and  twenty-five  dollars,  the  finding  is  suf- 
ficient, without  segregating  the  items  for  contract  price  and  extra 
work,  and  finding  specifically  as  to  each;  and  where  the  evidence  is 
conflicting  as  to  whether  extra  work  of  the  value  of  seventy-five 
dollars  was  performed,  the  findings  and  judgment  will  not  be  dis- 
turbed for  insufficiency  of  the  evidence  as  to  the  fact  or  value  of 
extra  work. 
Pabtmxbship—Obbttficats— Action  bt  Ajbsiqnbis— AssiaNiiBNT  to  Mbmbxb 
OF  FiBM.— Though  persons  doing  business  as  partners  under  a  fictitioiis 
name  cannot  maintain  any  action  upon  or  on  account  of  any  con- 
tracts made  or  transactions  had  in  their  partnership  name,  until 
thoy  have  first  filed  and  published  the  certificate  of  partnership,  as 
required  by  sections  2466  and  2468  of  the  Civil  Code,  yet  their  as- 
signor may  maintain  such  action,  though  there  be  no  certificate  of 
partnership  filed  and  published;  and  the  fact  that  the  assignee  was 
a  member  of  the  firm  ia  immaterial. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  and  from  an  order  denying  a  new 
trial.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion. 

Boyd  &  Fifield,  for  Appellant. 

Fisher  Ames,  for  Respondent. 

BELCHER,  C— The  plaintiff,  as  assignee  of  G.  F.  Gray  and 
H.  N.  Gray,  partners  doing  business  in  the  city  and  county  of 
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San  Francisco  under  the  firm  name  of  Gray  Bros.,  brought  this 
action  to  recover  the  sum  of  three  hundred  and  sixty-four  dollars 
and  ninety-six  cents  alleged  to  be  due  and  unpaid  for  work  and 
labor  performed  and  incidental  materials  furnished  by  said 
Gray  Bros,  to  defendant  at  his  special  instance  and  request. 

The  answer  denied  the  alleged  indebtedness^  and  as  a  separate 
defense  alleged  ^'that  on  or  about  the  6th  of  Aprils  1894,  the  firm 
of  Gray  Bros.,  mentioned  in  the  amended  complaint  herein,  en« 
tered  into  a  contract  with  this  defendant,  by  the  terms  of  which 
the  said  firm  agreed  to  construct  a  concrete  bulkhead,  sixty-eight 
feet  nine  inches  long,  ten  feet  high,  and  averaging  eighteen 
inches  in  thickness,  in  the  rear  of  defendant's  property.  No.  2118 
Pacific  avenue,  in  said  city  and  county  of  San  Francisco,  for  the 
total  sum  of  two  hundred  and  fifty  dollars,  and  to  use  blue-trap 
rock  and  Gillingham  cement  in  the  construction  of  said  work, 
and  guarantee  it  for  five  years  against  all  defects  that  may  arise 
through  fault  of  workmanship  or  material  used,  and  guarantee 
the  wall  to  hold  the  bank  unless  imdermined  on  the  north  side, 
and  for  any  extra  concrete  work  in  the  wall  to  charge  for  at  the 
rate  of  twenty-four  cents  per  cubic  foot." 

The  answer  further  alleged  that  the  labor  and  work  to  be 
done,  and  materials  to  be  furnished,  under  this  contract,  were 
the  same  as  those  mentioned  in  the  complaint;  that  Gray  Bros, 
never  performed  the  conditions  of  the  said  contract,  but,  on  the 
contrary,  so  negligently  and  unskillfuUy,  as  to  workmanship, 
constructed  said  bulkhead  and  wall  that  the  same  was  insufficient 
to  hold,  and  did  not  hold,  the  bank,  although  the  wall  was  never 
undermined  on  the  north  side,  but  the  wall  cracked  in  several 
places,  and  sprung  out  of  line,  and  bulged  out  and  overhung  the 
lot  of  the  adjoining  owner  and  so  became  valueless.  The  answer 
then  set  up  a  counterclaim  for  damages  in  the  sum  of  two  hun- 
dred and  sixty  dollars,  growing  out  of  the  said  defects.  And 
it  further  pleaded  in  abatement  of  the  action  that  Gray  Bros, 
had  never  filed  or  published  any  certificate  of  partnership,  as 
required  by  the  Civil  Code. 

The  case  was  tried  by  the  court  without  a  jury,  and  judgment 
was  entered  in  favor  of  the  plaintiff  for  the  sum  of  three  hun- 
dred and  twenty-five  dollars,  with  interest  and  costs.  From  that 
judgment  and  an  order  denying  his  motion  for  a  new  trial  the 
defendant  has  appealed. 
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It  is  claimed  for  appellant  that  the  findings  are  inconsistent 
with  each  other^  inferential,  uncertain,  and  hypothetical,  and 
that  they  do  not  sustain  the  judgment. 

The  findings  principally  complained  of  are  as  follows: 

"5.  That  the  said  Gray  Bros,  performed  all  of  said  work  under 
contract  between  them  and  said  defendant,  as  set  up  in  de- 
fendant's answer,  and  that  they  performed  the  said  work  and 
furnished  materials  therefor  in  all  respects  in  accordance  with 
the  requirements  and  conditions  of  said  contract  in  a  good,  skill- 
ful and  workmanlike  manner,  and  that  the  same  was  not  con- 
structed negligently  or  unskillfuUy  as  to  workmanship,  not  of 
insufiicient  or  poor  or  improper  materials,  but  in  all  respects 
of  materials  as  required  by  the  express  provisions  of  said  con- 
tract 

"6.  That  any  and  all  defects  in  the  construction  of  the  wall, 
if  any  there  were,  were  occasioned  by  the  conduct  and  inter- 
ference of  defendant  himself  while  said  wall  was  in  process  of 
construction. 

"7.  That  said  defendant  has  not  been  damaged  by  any  act  or 
omission  upon  the  part  of.  said  Gray  Bros,  in  the  sum  of  two 
hundred  and  sixty  ($260)  dollars,  or  in  any  other  sum  whatever, 
and  any  damage  that  he  may  have  sustained  has  been  occasioned 
and  sustained  wholly  by  reason  of  defendant's  own  conduct  in 
interfering  with  the  construction  of  said  wall,  and  changing  the 
same  from  the  plans  upon  which  said  Gray  Bros,  agreed,  desired, 
and  sought  to  perform  said  work." 

1.  It  is  claimed  that,  assuming  finding  5  states  the  facts  cor- 
rectly, so  far  as  it  goes,  still  there  is  no  finding  that  the  wall 
was  undermined  on  the  north  side,  or  that  it  did  not  become 
cracked  in  several  places,  spring  out  of  line,  bulge  out  and 
overhang  the  adjoining  lot,  so  that  it  became  and  was  utterly 
worthless,  as  alleged  in  the  answer,  and  that,  in  view  of  the 
contractor's  guaranty  that  the  wall  would  hold  the  bank  for 
five  years  unless  undermined  on  the  north  side,  such  findings 
were  necessary  in  order  to  entitle  plaintiff  to  recover.  But  the 
guaranty  was  for  five  years  against  all  defects  that  might  arise 
through  fault  of  workmanship  or  materials  used,  and  that  the 
wall  would  hold  the  banK,  etc.  This  guaranty  must  all  be  read 
and  construed  together,  and  it  could  not  have  been  intended  to 
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have  effect  under  any  and  all  circumstances,  but  only  in  case 
the  waU  should  fail  to  hold  the  bank  by  reason  of  defects  arising 
from  fault  of  workmanship  or  materials  used  in  its  construction. 
And  as  the  court  found  that  the  work  was  done  in  a  good, 
skillful,  and  workmanlike  manner,  and  with  sufiScient  and  proper 
materials,  and  in  all  respects  as  required  by  the  contract,  it  was 
immaterial  whether  the  wall  was  undermined  on  the  north  side, 
or  whether  it  cracked  and  bulged  out,  thereby  becoming  worth- 
less, or  not.  If,  therefore,  it  was  error  not  to  find  specifically 
as  to  those  facts,  it  was  a  harmless  error,  and  appellant  was  not 
prejudiced  thereby,  and  hence  is  not  ground  for  reversal. 

2.  Again,  it  is  claimed  that,  as  finding  5  states  in  effect  that 
Gray  Bros,  constructed  the  wall  as  called  for  by  the  contract, 
it  must  follow  that  if  the  wall  did  not  stand  it  was  by  reason  of 
the  fact  that  they  misconceived  the  power  of  such  a  wall,  and 
they  are  therefore  liable  upon  their  guaranty,  and  respondent 
cannot  recover. 

It  was  proved  that  when  the  wall  was  constructed  the  con- 
tractors did  not  want  any  earth  piled  against  it  until  it  had  had 
time  to  dry  out;  that  two  days  after  the  wall  was  finished,  and 
while  it  was  very  green,  the  contractors  discovered  that  appellant 
was  causing  dirt  to  be  shoveled  in  against  it  on  the  south  side, 
and  objected  to  his  doing  so;  that  they  told  him  the  wall  was  very 
green,  and  would  not  hold  if  he  continued  to  pile  the  dirt  in, 
but  he  refused  to  stop  doing  so  and  said  he  would  take  the 
chances;  that  before  the  wall  had  dried  out  appellant  caused 
dirt  to  be  piled  against  it  to  the  extent  of  four  or  five  feet  above 
it  on  the  south  side;  that  this  filling  of  etulh  was  the  cause  of 
its  toppling  over,  and  that  it  would  have  been  secure  if  it  had 
been  allowed  to  set,  and  the  dirt  had  not  been  filled  in  against  it. 
And  finding  6  is  to  the  effect  that  all  defects  in  the  wall  were 
caused  by  the  conduct  and  interference  of  appellant  himself 
while  the  said  wall  was  in  process  of  construction. 

Counsel  say,  however,  that  this  finding  refers  only  to  a  time 
when  the  wall  was  in  process  of  construction,  and  not  to  a  time 
after  its  construction;  that  there  is  no  finding  that  any  act  of 
defendant  subsequent  to  the  completion  of  the  wall  caused  any 
injury  to  it;  and  hence  it  is  argued  that  the  evidence  cited 
cannot  be  treated  as  sufficient  to  justify  the  finding  or  support 
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the  judgment.  But,  under  theee  circumstances^  the  wall  cannot 
be  said  to  have  been  fully  constructed  until  the  cement  had  had 
time  to  set  and  become  hardened,  and  any  act  during  that  time 
which  caused  injury  to  it  may  properly  be  treated  as  an  act  done 
during  the  process  of  construction. 

3.  Appellant  complains  that  there  was  no  finding  as  to 
whether  there  were  or  were  not  any  defects  in  the  com- 
struction  of  the  wall,  and  claims  that  finding  6  is  imcertain  and 
hypothetical  because  it  says  the  defects,  "if  any  there  were,'* 
were  occasioned  by  the  conduct  and  interference  of  defendant. 
But  the  finding  that  the  work  was  done  and  the  materials  fur- 
nished in  all  respects  in  accordance  with  the  contract,  and  in  a 
skillful  and  workmanlike  manner,  very  clearly  imports  that  there 
were  no  defects  caused  by  the  contractors  in  the  construction 
of  the  wall.  And  finding  6  clearly  states  that  whatever  defects 
there  were  in  the  wall  were  caused  by  defendant.  The  words, 
"if  any  there  were/'  were  therefore  mere  surplusage  and  may  be 
disregarded. 

4.  Counsel  say:  '^But  if  finding  5  is  true,  it  conclusively  shows 
that  defendant  did  not  succeed  in  causing  any  deviation  from  the 
contract,  either  in  workmanship  or  materials,  and  hence  his  con- 
duct was  innocuous.  Moreover,  if  finding  6  is  to  be  construed 
as  a  finding  that  he  did  so  succeed,  it  becomes  inconsistent  with 
finding  6." 

We  see  no  necessary  inconsistency  in  these  findngs,  and  the 
same  may  be  said  of  findings  5  and  7.  The  contract  was  to  con- 
struct a  concrete  bulkhead  sixty-eight  feet  nine  inches  long, 
ten  feet  high,  and  averaging  eighteen  inches  in  thickness.  No 
plans  were  referred  to  in  the  contract  or  attached  to  it.  A  little 
sketch  or  plan  was  prepared  as  to  the  way  the  wall  was  to  be 
built,  but  it  was  proved  that  when  the  work  was  going  on  ap- 
pellant caused  the  contractors  to  deviate  from  this  plan  some- 
what, against  their  protest  that  it  would  make  a  weaker  wall.  It 
was  also  proved  that  the  wall  as  built  was  strong  enough  to  have 
held  but  for  the  acts  of  appellant  in  piling  up  dirt  against  it 
before  it  had  become  hardened  and  set. 

5.  Appellant  insists  that  if  finding  5  is  true,  then  plaintiff 
was  only  entitled  to  a  judgment  for  two  hundred  and  fifty  dol- 
lars, which  was  the  total  contract  price,  and  that  the  finding  is 
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inconsistent  with  finding  1,  which   fixes  the   amount   plaintiff 
was  entitled  to  recover  at  three  hundred  and  twenty-five  dollars. 

The  complaint  alleged  an  indebtedness  of  three  hundred  and 
flixty-four  dollars  and  ninety-six  cents  for  work  and  labor  done 
and  materials  furnished.  The  answer  set  up  a  contract,  under 
which  the  work  was  done  and  the  materials  furnished.  The 
contract  fixed  the  contract  price  at  two  hundred  and  fifty  dol- 
lars, but  it  also  provided  that  for  any  extra  work  in  the  wall  the 
contractors  should  charge  twenty-four  cents  per  cubic  foot. 
Whatever  extra  work  was  performed  by  the  contractors  was  there- 
fore a  part  of  the  work  done  under  the  contract,  and  the  agreed 
price  therefor  constituted  a  part  of  the  indebtedness  for  which 
plaintiff  was  entitled  to  recover.  The  court  found  that  the  con- 
tract had  been  performed  in  all  respects  according  to  its  terms, 
and  that  under  it  defendant  became  indebted  to  the  contractors 
in  the  sum  of  three  hundred  and  twenty-five  dollars.  This  sum 
must,  of  course,  have  been  made  up  of  the  two  hundred  and 
fifty  dollars  for  the  main  bulkhead  and  seventy-five  dollars  for 
extra  work,  but  it  was  not  necessary  for  the  court  in  its  findings; 
to  sever  the  items  and  find  specifically  as  to  each. 

We  conclude  that  under  the  pleadings  plaintiff  was  entitled 
to  introduce  proof  as  to  any  extra  work  done,  and  we  see  no 
material  conflict  or  inconsistency  between  any  of  the  findings.    5! 

6.  It  is  further  claimed  by  appellant  that  the  evidence  was 
insufficient  to  show  that  extra  work  of  the  value  of  seventy-five 
dollars,  or  of  any  value,  was  done  by  the  contractors,  and  hence 
thai  the  plaintiff  at  most  was  entitled  to  recover  only  two  him- 
dred  and  fifty  dollars.  But  whether  extra  work  was  done,  and 
what  was  its  value,  weye  questions  upon  which  the  evidence  was 
clearly  conflicting.  The  judgment  cannot,  therefore,  be  disturbed 
on  this  ground. 

7.  Finally  it  is  claimed  that  the  plaintiff  could  not  maintain  the 
action,  because  he  was  a  member  of  the  firm  of  Gray  Broe.,  and 
that  firm  had  never  filed  or  published  any  certificate  of  partner- 
ship as  required  by  the  Civil  Code.  (Civ.  Code,  sees.  2466,  2468.) 
But  it  has  been  held  by.  this  court  that,  though  persons  doing 
business  as  partners  cannot  maintain  any  action  upon  or  on 
account  of  any  contracts  made  or  transactions  had  in  their  part- 
nership name  until  they  have  first  filed  and  published  the  certifi- 
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cate  required^  still  their  assignee  may  maintain  snch  an  action. 
{Cheney  v.  Newberry,  67  Cal.  126;  Wing  Ho  v.  Baldwin,  70  Cal. 
194.)  And  the  fact  the  assignee  was  a  member  of  the  firm  is 
immaterial.  It  was  in  effect  so  held  in  the  case  first  cited,  where 
the  name  of  the  firm  was  Wm.  H.  Cheney  &  Go.  and  the  name 
of  the  assignee  William  H.  Gheney.  This  point  cannot  there- 
fore be  sustained. 

We  find  in  the  record  no  valid  ground  for  reyersal,  and  advise 
that  the  judgment  and  order  appealed  from  be  affirmed. 

Searls,  G.,  and  Ghipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  affirmed. 

McFarland,  J.^  Temple,  J.,  Henahaw,  J. 


[S.  F.  No.  418.    Department  Two.— September  4,  1897.] 

WALTER  A.  PARKHURST,  Respondent,  v.  MARTHA  E. 
PARKHURST,  Appellant. 

DiVOBCS— MAINTEVAir CB  OF  CHTLDBXN  BY  MOTHBS— DZVIBIOIT  OF  PbOPBBTT— 

Btxpulatbd  Dbcbbb— Refusal  to  Modify.— Where,  by  stipalation  of  the 
parties  to  an  action  for  divorce,  the  comunnity  property  was  di- 
vided 80  as  to  yield  property  to  the  wife,  free  of  encumbrance,  of  the 
value  of  ten  thousand  dollars,  she  having  also  other  property  of  her 
own  valued  at  three  thousand  one  hundred  dollars,  while  the  hus- 
band retained  only  about  sufficient  property  to  pay  his  debts,  and, 
by  their  agreement,  the  decree  awarded  the  custody  of  the  minor 
children  to  the  mother,  to  be  maintained  and  educated  at  her  sole 
cost,  and  that  she  should  have  no  other  alimony  or  allowance  from 
the  father,  the  stipulated  disposition  of  the  property  was  an  equita- 
ble settlement,  as  between  the  parties,  of  the  burden  of  caring  for 
and  maintaining  the  offspring;  and  where  it  appears  that  the  chil- 
dren are  properly  supported,  maintained,  and  educated  by  the  moth- 
er, and  that  she  has  nine  thousand  dollars  in  value  left  of  the  prop- 
erty awarded  to  her,  her  application  to  modify  the  decree  so  as  to 
cast  the  burden  of  maintaining  the  children  upon  the  father  is  with- 
out merit,  and  is  properly  refused. 
Id.— Application  to  Modify  Deobbb—Evidbxtcb— Stipulation  fob  Suppobt 
OF  Ghildben. — Although  the  stipulation  of  the  parties  to  an  action  for 
divorce  cannot  divest  the  parents,  as  against  the  children,  of  the 
duty  of  maintaining  them,  and  is  not  admissible  to  vary  or  modify^ 
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a  decree  of  divorce,  or  to  change  the  rights  of  the  parties  as  deter* 
mined  thereby,  yet  where  the  stipulation  supports  and  upholds  the 
decree,  and  is  tantamount  to  an  agreed  statement  of  facts,  upon 
which  that  portion  of  the  decree  relating  to  property  rights  and  the 
custody,  maintenance,  and  education  of  the  children  was  based,  the 
stipulation  is  admissible  in  evidence  against  the  mother,  upon  her 
application  to  modify  the  decree,  so  as  to  require  the  father  to 
maintain  the  children  contrary  to  the  stipulation. 
Id.— OouNSEL  Fes.— Where  an  application  of  the  divorced  mother  to  modify 
the  decree  is  without  merit,  her  application  for  a  counsel  fee  is 
properly  denied, 

APPEAL  from  an  order  of  the  Superior  Coiirt  of  Santa 
Clara  County  refusing  to  modify  a  decree  of  divorce.  W.  G. 
Lorigan,  Judge. 

The  facts  are  stated  in  the  opinion. 

W.  C.  Kennedy,  for  Appellant. 

The  decree  of  divorce  does  not  sever  the  relation  of  parent 
and  child,  or  the  responsibility  of  the  father  for  the  mainte- 
nance of  his  children,  and  the  decree  may  be  modified  to  re- 
quire such  maintenance.  (2  Bishop  on  Marriage  and  Divorce, 
sees.  1212, 1213;  Plaster  v.  Plaster^  47  111.  290;  Wilson  v.  Wilson, 
45  Cal.  399;  Erkenbrach  v.  Erkenbrach,  96  N.  Y.  456;  Pretzinger 
V.  Pretzinger,  45  Ohio  St.  452;  4  Am.  St.  Rep.  542;  Washburn 
V.  Catlin,  97  N.  Y.  623;  Howell  v.  Howell,  104  Cal.  45;  43  Am. 
St.  Rep.  70;  Cowls  v.  Cowls,  8  111.  435;  44  Am.  Dec.  708.) 
The  children  of  the  divorced  parties  are  the  wards  of  the  court, 
and  its  jurisdiction  over  them  is  continuing.  (Hoffman  v* 
Hoffman,  15  Ohio  St.  427,  435;  Miner  v.  Miner,  11  111.  43;  Cor- 
nelius  v,  Cornelius,  31  Ala.  479;  McGill  v.  McGill,  19  Fla.  341; 
Hillv.  Hill,  49  Md.  450;  33  Am.  Rep.  271;  Rogers  v.  Rogers,  51 
Ohio  St.  1;  Ez  parte  Gordan,  95  Cal.  374,  377.)  The  wife  could 
not  stipulate  away  the  rights  of  the  children.  {Pierce  v.  Pierce^ 
64  Wis.  72;  54  Am.  Rep.  581.) 

Jackson  Hatch,  for  Respondent 

Aside  from  the  stipulation  and  decree,  it  is  as  much  the  duty 
of  the  mother  as  of  the  father  to  support  the  children.  {Cush' 
man  v.  Hassler,  82  Iowa,  295;  White  v.  White,  75  Iowa,  218; 
Fulton  V.Fulton,  52  Ohio  St.  229;  49  Am.  St.  Rep.  720;  Pawling 
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1^.   Wilson f  13  Johns.  192;  Finch  v.  Finchy  22   Conn.  411;  2 
Bishop  on  Marriage  and  Divorce,  4th  ed.,  sec.  657.) 

SEABLS^  C. — This  is  an  appeal  by  the  defendant  from  an 
order  of  the  superior  court  in  and  for  the  county  of  Santa  Clara, 
refusing  to  modify  a  decree  of  divorce,  and  to  allow  defendant 
one  hundred  dollars  per  month  for  the  care,  custody,  and  main- 
tenance of  Herbert  N.  and  Minnie  A.  Parkhurst,  aged  seventeen 
and  fifteen  years  respectively,  the  children  of  the  parties  hereto. 

The  cause  was  heard  in  the  court  below  upon  the  affidavits 
of  the  parties  and  of  sundry  other  persons,  and  upon  oral  testi- 
mony taken  in  open  court. 

Written  findings  were  filed,  from  which  it  appears,  among 
other  things,  that  by  a  decree  of  the  superior  court  entered 
February  29,  1892,  the  mamage  which  had  theretofore  existed 
between  plaintiff  and  defendant  herein  was  dissolved;  their  prop- 
erty divided;  the  defendant  herein  receiving  real  property  of  the 
value  of  $10,000,  and  plaintiff  received  the  residue  of  the 
community  property,  which  is  of  the  value  of  $11,681. 

Plaintiff  was  indebted  at  the  date  of  the  decree  in  the  sum 
of  $11,800,  which  he  has  since  reduced  to  $5,368. 

Defendant  also  possessed  at  that  date  certain  other  money  or 
money  invested  of  the  value  of  say  $3,100  (presumably  her  sep- 
arate property),  of  which  she  still  has  $1,600  invested  with  a  son 
in  Oregon. 

The  decree  awarded  the  two  infant  children  to  the  custody 
of  defendant,  and  provided  that  she  be  charged  with  their  main- 
tenance and  education  at  her  own  cost  and  free  from  any 
charges  against  the  plaintiff  therefor;  that  she  should  not  have 
any  alimony  or  allowance  from  the  plaintiff,  and  that  she  should 
not  remove  the  children  from  the  state  of  California,  except  by 
leave  of  the  court. 

This  decree,  so  far  as  the  disposition  of  the  property,  custody 
of  the  children,  waiver  of  alimony,  costs,  etc.,  was  entered  pursu- 
ant to  a  stipulation,  entered  into  and  signed  by  the  parties, 
husband  and  wife.  The  admission  of  this  stipulation  in  evi- 
dence was  objected  to  by  defendant,  and  the  ruling  against  her 
is  assigned  as  error. 

Plaintiff  married  again  after  his  divorce  from  defendant;  had 
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an  income  from  his  business  as  a  real  estate  and  insurance  agent 
of  over  three  thousand  dollars  per  annum  until  his  health 
failed,  and  he  was  compelled  to  give  up  in  part  his  business, 
and  it  is  not  probable  he  will  in  the  future  be  able  to  do  more 
than  meet  expenses  and  indebtedness. 

Soon  after  the  divorce  defendant  removed  the  children  to 
Oregon,  where  she  has  cared  for  and  educated  them  in  a  manner 
suited  to  their  condition  in  life,  and  the  court  finds  that  "no 
present  necessity  exists  for  any  better  support  or  any  higher 
education  than  they  have  received  and  are  receiving  from  the 
defendant.*' 

At  the  present  time  defendant's  real  property  Is  encumbered 
to  the  extent  of  one  thousand  dollars,  and  yields  a  revenue  of 
fifteen  dollars  per  month,  and  she  still  retains  a  claim  for  sixteen 
hundred  dollars  for  money  loaned  against  her  son,  a  business 
man,  in  Portland,  Oregon. 

The  foregoing  constitutes  an  epitome  of  the  findings  upon 
which  the  court  drew  the  conclusion  of  law  that  defendant  was 
not  entitled  to  the  relief  sought  in  her  application. 

We  need  not  stop  to  discuss  the  duty  of  parents  to  support 
and  educate  their  minor  children  during  the  existence  of  the 
marital  relation,  or  to  those  cases  where,  after  the  severance  of 
that  relation  by  a  decree  of  divorce  which  consigns  the  custody 
of  the  infant  children  to  the  xnother  and  is  silent  as  to  their 
maintenance. 

Our  Civil  Code,  section  138,  provides  that:  ^In  an  action  for 
divorce  the  court  may,  before  or  after  judgment,  give  such 
direction  for  the  custody,  care,  and  education  of  the  children  of 
the  marriage  as  may  seem  necessary  or  proper,  and  may  at  any 
time  vacate  or  modify  the  same." 

In  the  present  instance  the  court  by  its  decree  relegated  the 
custody,  maintenance,  and  control  of  the  minor  children  of  the 
marriage  to  the  mother,  the  defendant  herein,  and  provided 
that  she  should  be  charged  with  the  education  and  maintenance 
of  them  at  her  o^ti  proper  cost  and  free  from  any  charges 
therefor  against  the  plaintiflf. 

In  view  of  the  disposition  of  the  community  property,  this 
was  no  doubt  a  proper  and  eqxiitable  settlement  as  between  the 
parties  of  the  burden  of  caring  for  and  maintaining  the  off- 
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spring.  So  far  as  we  can  see  from  the  record,  the  plaintiff  only 
received  about  sufficient  of  the  property  to  pay  his  debts,  while 
the  defendant  acquired  property  of  the  value  of  ten  thousand 
dollars,  free  from  all  charge  or  encumbrance.  She  has  nine 
thousand  dollars  in  value  of  this  property  left  The  decree 
embodied  the  exact  terms  of  the  agreement  or  stipulation  of  the 
parties,  and  no  reason  is  perceived  why,  as  between  themselves, 
defendant,  who  has  reaped  all  the  advantages  of  her  contract, 
and  which  she  does  not  aver  was  unjust  in  any  of  its  parts,  should 
not  exercise  the  common  honesty  of  carrying  out  its  terms. 

The  authority  of  the  court  to  modify  the  decree  in  a  proper 
case,  and  to  provide  when  necessary  that  the  plaintiff  shall  dis- 
charge his  paramount  duty  in  caring  for  and  defra3ring  the 
expense  of  educating  his  children,  is  not  doubted.  The  stipula- 
tion of  the  parents  cannot  divest  them,  as  against  the  children, 
of  this  duty.     (Wilson  v.  Wilson,  45  Cal.  399.) 

This  application  is  by  the  defendant,  and,  had  it  been  granted, 
would  have  inured  to  her  benefit  by  casting,  the  burden  of 
maintaining  and  educating  the  children  upon  the  plaintiff,  and 
thereby  preserving  to  her  the  property,  which  we  must  suppose 
was  awarded  to  her  at  least  in  part  for  this  very  purpose.  But 
it  is  contended  by  appellant  that  the  stipulation  in  question 
was  not  admissible  in  evidence,  that  its  admission  was  error.  A 
previous  understanding  or  agreement  is  not  admissible  to  vary 
or  modify  a  decree  of  divorce  or  to  change  the  rights  of  the 
parties  as  determined  thereby.     (Wilson  v.  Wilson,  supra.) 

But  the  stipulation  here  does  not  modify  or  change  the  judg- 
ment or  the  rights  of  the  parties.  On  the  contrary,  it  supports 
and  upholds  such  judgment.  It  was  tantamount  to  an  agreed 
statement  of  facts  upon  which  that  portion  of  the  decree  relating 
to  property  rights,  custody  of  the  children,  etc.,  was  based,  and 
hence  was  admissible  in  evidence. 

There  is  no  specification  of  the  particulars  wherein  the  evi- 
dence was  insufficient  to  justify  the  findings,  and,  had  there 
been,  we  think  the  findings  have  ample  support  in  the  testimony. 
These  findings  show  that  the  minor  children  are  properly  sup- 
ported, maintained,  and  educated. 

As  the  application  was  without  merit,  the  application  for  a 
counsel  fee  was  properly  denied. 
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We  recommend  that  the  order  appealed  from  be  afBirmed. 

Haynes,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  ap- 
pealed from  is  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 
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THE     PEOPLE,    Respondent,    v.     H.     G.    AMMEBMAN", 

Appellant. 

Cmmiwal  Law— Robbbbt— Pleab— Pormeb  Aoquittai/— Jiopabdt— Pbiob  D»- 

FBCTIVB  INFOBMATION— 0WHKB8HIP  OF  PBOPEBTT— DI8MI88AI/— IKSTBUCTIOIT 

Where  an  information  charging  defendant  with  the  crime  of  rob- 
bery omitted  to  state  the  ownership  of  the  property  taken  from  the 
person  robbed,  such  omission  rendered  the  information  fatally  defect- 
ive and  invalid,  and  where  it  was  dismissed  on  that  ground,  upon 
motion  of  the  district  attorney,  after  the  jury  was  sworn,  and  be- 
fore any  evidence  was  offered,  there  was  no  jeopardy  or  acqnittal 
of  the  defendant:  and  where  a  plea  of  former  acquittal  and  of  once 
in  jeopardy  was  interposed  to  a  new  information  for  the  same  of- 
fense, because  of  the  dismissal  of  the  prior  information,  the  court 
may  properly  instruct  the  jury  to  find  for  the  people  upon  such 
pleas. 
Id.— Definitioh  or  Robbxbt— Ownebship  of  Pbopebty  in  Ahotheb  Essen- 

TIAI/~C0H8TBDCTI0N  OF  STATUTE— LEGISLATIVE  IlfTENT— InFOBMATION  FoL- 

LOWTVG  WoBDS  OF  8TATUTE.~Although  the  statute  defines  robbery  to  be 
the  felonious  taking  of  personal  property  in  the  possession  of  an- 
other, aud  does  not  expressly  provide,  as  in  larceny,  that  it  must 
be  the  personal  property  of  another,  yet  the  ownership  of  the  prop- 
erty in  some  person  other  thnn  the  accused  must  be  regarded  as 
within  the  legislative  intent  denouncing  the  crime  of  robbery,  and 
is  deemed  to  be  as  essential  in  making  out  the  crime  as  any  other 
element  of  the  offense  expressed  in  the  statute;  and  an  information 
for  robbery  omitting  to  aver  such  ownership  cannot  be  regarded  as 
within  the  rule  that  an  information  is  good  because  substantially 
following  the  language  of  the  statute. 

Id.— Assault  with  Intent  to  Commit  Robbebt— Ownebship  of  Pbopebtt. 
The  ownership  of  the  property  in  another  person  than  the  defendant 
is  as  requisite  to  the  crime  of  assault  with  intent  to  commit  rob- 
bery as  it  is  to  the  crime  of  robbery. 

Id.— PiUNO  New  Infobmation  Without  Obdeb  of  Coubt— Oonstbuction  of 
Penal  Code.- It  is  not  mandatory  upon  the  court,  under  section  1117  of 
the  Penal  Code,  to  direct  the  district  attorney  to  file  a  new  inf orma- 
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tion,  where  the  jury  Ib  discharged  because  the  facts  as  charged  do 
not  constitute  an  offense;  and  the  district  attorney  may  file  a  new 
information,  in  such  case,  without  an  order  of  the  court;  nor  is  the 
prosecution  barred,  in  such  case,  under  section  1008  of  the  Penal 
Code,  because  the  court  did  not  direct  a  new  information  to  be  filed, 
that  section  being  only  applicable  in  the  case  of  a  demurrer  sus- 
tained. 

In.— iNSTBUCTIOire  TO  FlKD  FOB  PXOPLX  UPON  PlXAS— QUBTIOK  OF  LaW— PbOT- 

ivcB  OF  JuBY.— Where  the  facts  relied  upon  to  support  a  plea  of  former 
acquittal  and  of  once  in  jeopardy  are  the  dismissal,  after  the  im- 
paneling of  the  jury,  of  a  fatally  defective  information,  on  motion 
of  the  district  attorney,  by  reason  of  its  omission  to  allege  the  es- 
sential fact  of  ownership  of  the  property,  such  omission  being  patent 
and  not  disputed,  a  question  of  law  is  raised  as  to  its  effect,  of 
which  the  jury  is  not  competent  to  judge;  and  an  instruction,  in 
such  case,  that  the  jury  should  find  for  the  people  upon  the  plea 
does  not  invade  the  province  of  the  jury. 

In.— Modification  of  Instbuctions— Rbasonablb  Doubt— Aboumxitt  of 
OouNSBL.— An  instruction  upon  the  subject  of  reasonable  doubt  is 
properly  modified  by  striking  out  a  clause  giving  to  the  defendant 
the  benefit  of  any  doubt  created  by  the  argument  of  counsel. 

Id.— BuBDEN  OF  Pboof— Mislbadino  Glauses.— An  instruction  as  to  the  bur- 
den of  proof  is  properly  modified  by  striking  out  clauses  calculated 
rather  to  confuse  the  minds  of  the  jury  than  to  aid  them  in  solution 
of  the  evidence. 

Id.— Bblibf  of  Jubobs  as  Mkn.— It  is  proper  to  strike  out  a  clause  of  an  in- 
struction stating  that  the  jurors  "may  believe  as  men  that  certain 
facts  exist,"  but  that,  as  jurors,  they  must  act  only  upon  evidence 
introduced. 

Id.— Admissions— Statbmbkts  of  Dxfbndant  not  Involving  Confession— Ex- 
amination by  Distbict  Attobney— Pbeliminaby  Pboof.— Where  the  de- 
fendant made  no  confession,  consisting  of  a  declaration  of  his 
agency  or  participation  in  the  crime  charged,  or  acknowledgment 
of  guilt,  but,  upon  a  private  examination  by  the  district  attorney, 
after  his  arrest,  and  before  his  preliminary  examination,  stated  that 
he  had  a  quarrel  with  the  person  upon  whom  the  robbery  was  com- 
mitted, on  the  day  of  its  commission,  and  that  he  had  some  money 
on  the  following  day,  which  he  denied  having  stolen,  but  stated  that 
he  found  it  in  a  sock  after  leaving  that  person,  such  statements  of 
the  defendant  may  be  given  in  evidence  without  the  preliminary 
proof  of  their  voluntary  character  required  in  case  of  a  confession. 

Id.— Testimony  of  8hobthand  Repobteb— Usb  of  Notes  to  Refbbsh  Mem- 
oby.— A  shorthand  reporter  who  took  down  the  statomenta  of  the  defend- 
ant to  the  district  attorney,  in  shorthand,  may  be  permitted  to  read 
his  transcription  of  the  statements  made,  and  has  a  right  to  refer 
to  the  notes  to  refresh  his  memory. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sonoma 
County,  and  from  an  order  denying  a  new  triali  B.  F.  Craw- 
ford, Judge. 
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The  facts  are  stated  in  the  opinion. 

Barham  &  Miller^  and  B.  M.  Swan^  for  Appellant. 

W.  F.  Fitzgerald,  Attorney  General,  and  Charles  H.  Jackson, 
Deputy  Attorney  General,  for  Bespondent. 

CHIPMAN,  C. — Defendant  was  informed  against  for  the 
crime  of  robbery  by  forcibly  taking  from  the  person  of  one 
Eichard  Johnson  thirty-eight  dollars,  lawful  money  of  the 
United  States,  and  was  convicted  and  sentenced  to  three  years' 
imprisonment.  Defendant  pleaded  former  acquittal,  once  in 
jeopardy  and  not  guilty. 

An  information  against  defendant  for  the  crime  of  robbery 
involving  the  same  transaction  had  previously  been  filed,  and 
under  it  defendant  was  arraigned  and  pleaded  not  guilty;  a  jury 
was  impaneled,  the  information  was  read  and  the  plea  stated. 
After  the  jury  was  sworn,  and  before  any  evidence  was  offered, 
upon  motion  of  the  district  attorney  the  information  was  dis- 
missed and  the  defendant  discharged.  The  ground  for  the  mo- 
tion was  that  the  information  did  not  allege  the  ownership  of 
the  property  stolen,  which  was  in  fact  true. 

1.  The  first  point  made  by  defendant  is  that  the  court  erred 
in  instructing  the  jury  to  find  for  the  people  upon  the  plea  of 
former  acquittal  and  once  in  jeopardy. 

The  information  was  substantially  the  same  as  was  the  in- 
dictment in  People  v.  Vice,  21  Cal.  344.  It  was  there  said:  "The 
indictment  in  this  case  is  for  the  offense  of  robbery,  but  in  the 
statement  of  facts  constituting  the  offense  there  is  a  fatal  de- 
fect. The  statement  contains  no  allegation  as  to  the  ownership 
of  the  property  of  which  the  party  named  was  robbed,  or  that 
it  did  not  belong  to  the  defendant.  It  is  not  necessary  that  the 
property  should  belong  to  the  party  from  whose  possession  it 
was  forcibly  taken.  It  is  requisite,  however,  that  it  should  be- 
long to  some  other  person  than  the  defendant."  The  defendant 
there  was  tried  and  convicted,  but  the  judgment  was  reversed. 
(Cited  in  People  v.  Shuler,  28  Cal.  490,  and  People  v.  Anderson, 
80  Cal.  205.) 

In  People  v,  Jones,  53  Cal.  58,  it  was  held  that  an  indictment 
for  robbery  must  aver  every  fact  necessary  to  constitute  larceny. 
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and  more.  Section  484,  Penal  Code,  defines  larceny  to  be:  "The 
....  felonious  ....  taking  ....  the  property  of  another.'* 
As  an  allegation  of  ownership  of  the  property  in  another  person 
than  defendant  is  by  the  statute  made  essential  in  larceny,  and 
as  to  allege  the  crime  of  robbery  there  must  be  alleged  every 
fact  constituting  larceny,  it  follows  that  the  information  in  the 
case  before  us  was  fatally  defective  in  that  particular.  {People 
V.  Crowley,  100  Cal.  478;  People  v.  Hicks,  66  Cal.  103.) 

Jeopardy  attaches  where  a  party  is  once  placed  upon  trial  be- 
fore a  competent  court  and  jury,  upon  a  valid  indictment,  to 
which  he  cannot  be  again  subjected,  unless  the  jury  be  discharged 
from  rendering  a  verdict  by  a  legal  necessity  or  by  his  consent, 
or,  in  case  a  verdict  is  rendered,  it  be  set  aside  at  his  instance. 
(People  v.  Webb,  38  Cal.  467,  and  many  subsequent  cases.)  The 
information  here  was  not  a  valid  information  and  there  was  no 
jeopardy. 

2.  Defendant  urges  that  the  Penal  Code,  section  211,  defines 
robbery  to  be  the  felonious  taking,  of  personal  property  in  the 
possession  of  another  person,  but  does  not  provide,  as  in  larceny, 
that  it  must  be  the  personal  property  of  another,  and  therefore 
the  information  was  good  because  substantially  in  the  language 
of  the  statute.  (Citing  Pen.  Code,  sec.  959,  and  numerous  cases 
decided  by  this  court.)  In  one  of  these  (People  v.  Oirr,  63  Cal. 
629)  it  was  said,  as  has  frequently  been  elsewhere  stated,  "that 
an  indictment  is  sufficient  if  it  describe  the  oflfense  charged  in 
the  language  of  the  statute";  but  I  do  not  understand  that  our 
court  intends  to  hold  that  where  a  fact  must  be  stated  in  an 
information  in  order  to  charge  an  offense,  it  may  be  omitted 
from  the  information  where  the  statute  is  silent  as  to  that  fact. 
The  ownership  of  the  property  in  some  person  other  than  the 
accused  is  deemed  to  be"  as  essential  in  making  out  the  crime 
of  robbery  as  any  other  element  of  the  offense  expressed  in  the 
statute,  and  must  be  regarded  as  within  the  legislative  intent  in 
denouncing  the  crime,  and  therefore  it  cannot  be  said  that  the 
information  here  falls  within  the  rule  above  stated. 

3.  Defendant  further  claims  that  if  the  first  information  did 
not  charge  robbery  it  did  charge  assault  with  intent  to  commit 
robbery,  under  section  295,  Penal  Code,  and  that  therefore 
jeopardy  attached.     It  is  suflScient  answer  to  this  point  that  the 
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omitted  element  requisite  to  the  crime  of  robbery  is  also  requisite 
to  the  crime  of  assault  to  commit  robbery. 

4.  Defendant  makes  the  point  that  after  the  jury  was  discharg- 
ed^ and  the  first  information  dismissed  and  the  prisoner  discharg- 
ed, the  court  did  not  direct  a  new  information  to  be  filed  under 
section  1117  of  the  Penal  Code,  and  that  the  district  attorney  had 
no  authority  to  file  an  information,  and  the  judgment  in  the 
case  tried  is  void.     (Citing  People  v.  Schmidt,  64  Cal.  260.) 

Section  1117  provides  that:  *T!f  the  jury  is  discharged  because 
the  facts  as  charged  do  not  constitute  an  offense  punishable  by 
law,  the  court  must  order  that  the  defendant,  if  in  custody,  be 
discharged,  ....  unless  in  its  opinion  a  new  indictment  or 
information  can  be  framed,  upon  which  the  defendant  can  be 
legally  convicted,  in  which  case  it  may  direct  the  district  attor- 
ney to  file  a  new  information,'^  etc.  In  People  v,  Allen,  61  Cal. 
140,  it  was  held  that  under  section  1165  of  the  Penal  Code  a 
new  and  proper  information  could  be  filed  without  the  order  of 
the  court.  In  this  latter  section  it  is  provided  that,  ''where  there 
has  been  an  acquittal  because  of  a  variance  between  the  pleading 
and  proof,  which  may  be  obviated  by  a  new  indictment  or  infor- 
mation, the  court  may  order  the  detention  of  the  defendant,  to 
the  end  that  a  new  indictment  or  information  may  be  preferred, 
in  the  same  manner  and  with  like  effect  as  provided  in  section 
1117.'^  I  see  no  reason  why,  under  this  section  1117,  the  dis- 
trict attorney  may  not,  without  the  order  of  the  court,  file  a 
new  information.  It  is  not  mandatory  upon  the  court  under 
either  section  to  direct  the  district  attorney  in  the  matter,  nor 
is  the  power  to  cause  a  new  information  to  be  filed  exclusive  in 
the  court. 

5.  It  is  claimed  that  under  section  1008  of  the  Penal  Code  the 
prosecution  is  barred,  because  the  court  did  not  direct  a  new  in- 
formation to  be  filed. 

In  People  v.  Jordan,  63  Cal.  219,  it  was  said  by  this  court: 
"The  legislature  seem,  in  the  section  referred  to,  to  have  made  a 
second  prosecution,  in  case  of  demurrer  sustained,  depend  upon 
the  judicial  opinion  of  the  court  that  the  objection  raised  by  the 
demurrer  may  be  avoided  on  a  new  information;  and  in  the 
absence  of  such  opinion  the  prosecution  for  that  offense  is  at  an 
end.'' 
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It  is  claimed  by  the  attorney  general  that  the  statement  made 
by  the  district  attorney  when  he  made  his  motion  to  dismiss  the 
information,  to  the  effect  that  a  new  information  would  have 
to  be  filed,  followed  by  the  order  of  t&e  court  granting  the  mo- 
tion, was  equivalent  to  an  order  by  the  court  to  file  a  new 
information.  I  think  some  more  definite  direction  by  the  court 
is  contemplated  than  appears  here;  but  the  question  does  not, 
in  my  opinion,  necessarily  arise,  for  the  reason  that  no  demurrer 
to  the  information  appears  to  have  been  filed.  It  is  by  the  terms 
of  the  statute  in  the  case  of  demurrer  allowed  that  the  judgment 
becomes  a  bar  unless  the  court  directs  a  new  information  to  be 
filed.  The  section  does  not  apply  to  a  case  where  no  demurrer 
is  interposed,  or,  if  interposed,  is  disallowed.  This  clearly  ap- 
pears from  preceding  and  subsequent  sections  of  the  same 
chapter. 

Whether  defendant  is  in  a  position  to  avail  himself  of  this 
section,  even  if  it  could  be  invoked,  may  admit  of  question, 
inasmuch  as  the  only  pleas  made  by  him  were  not  guilty,  former 
acquittal,  and  once  in  jeopardy.  {People  v.  Whelan,  117  Gal. 
559.) 

The  point  need  not  be  decided,  howerer,  as  defendant  has  not 
shown  that  section  1008  is  applicable  to  the  case. 

6.  Defendant  claims  that  it  was  error  for  the  court  to  instruct 
the  jury  to  find  for  the  people  upon  the  pleas  of  jeopardy  and 
former  acquittal.  The  ground  of  this  objection  is  that  the  court 
invaded  the  prerogative  of  the  jury;  that  the  truth  of  the  plea 
of  former  acquittal  or  jeopardy  raises  an  issue  of  fact  for  the  jury 
to  determine,  and  that  its  judgment  cannot  be  commanded  by 
the  court.  (Giting  Pen.  Gode,  sec.  1118;  People  v.  Roberts,  114 
Gal.  67,  and  other  cases.)  It  was  held  in  this  case,  construing 
section  1118  of  the  Penal  Gode,  that^the  court  could  not  sum- 
marily direct  the  jury  to  find  a  verdict  of  not  guilty.  It  is  true, 
also,  as  a  general  proposition,  that  questions  of  fact  are  exclu- 
sively with  the  jury,  and  that  jeopardy  is  a  question  of  fact;  but 
where,  as  here,  the  information  failed  to  charge  any  offense,  it 
was  not  error  to  charge  the  jury  "that  the  plea  of  once  in 
jeopardy  is  not  sustained  by  the  evidence,  and  your  verdict  on 
that  issue  will  be  ^f or  the  people,'  '*  and  so  as  to  the  issue  of 
former  acquittal.  (People  v,  Varnnm,  53  Gal.  630;  People  v. 
Ilelbing,  61  Gal.  620;  People  v.  Clark,  67  Gal.  99.) 
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The  essential  fact  (the  allegation  of  ownership  of  the  prop- 
erty), the  omission  of  which  rendered  the  first  information  in- 
valid, raised  a  question  of  law  as  to  the  effect  of  which  the  jury 
were  not  competent  to  judge.  The  omission  was  patent  and  was 
not  disputed,  and  the  only  question  was  whether,  upon  this 
state  of  fact,  the  defendant  had  been  in  jeopardy.  I  do  not 
think  it  was  an  invasion  of  the  province  of  the  jury  for  the  court 
to  instruct  as  it  did.  (State  v.  Pritchard,  16  Nev.  101.)  I  find 
nothing  in  the  cases  cited  by  defendant  inconsistent  with  the 
foregoing  conclusion.  They  are  McCullough  v.  State  (Texas 
Crim.  App.  1896),  34  S.  W.  Rep.  753;  Eolliday  v.  Janes,  69  Mo. 
482;  People  v.  Kerm,  8  Utah,  268. 

7.  Error  is  claimed  in  refusing  defendant's  instructions  Nos. 
17,  19,  26,  26,  and  27.  No  grounds  of  defendant's  objections 
are  stated  in  his  brief.  I  find  that  Nos.  17  and  19  were  in  fact 
given  as  requested.  Instructions  Nos.  26,  26,  and  27  related  to 
jeopardy,  and  were  properly  refused,  inasmuch  as  the  court  prop- 
erly instructed  the  jury  to  find  for  the  people  on  this  issue. 

8.  Error  is  claimed  arising  from  modification  of  certain  of  de- 
fendant's instructions,  to  wit,  Nos.  4,  6,  8,  and  10. 

Instruction  No.  4  was  upon  the  question  of  reasonable  doubt, 
which  as  given  clearly  stated  the  law.  The  court  struck  out  the 
clause  giving  the  defendant  the  benefit  of  any  doubt  created 
by  argument  of  counsel.  It  must  be  obvious  that  a  court  cannot 
submit  a  case  to  the  jury  upon  the  relative  strength  of  the 
argument  of  the  respective  counsel.  .The  concluding  paragraph 
of  the  instruction  was  stricken  out  very  properly  because  it 
added  nothing  to  the  value  of  the  rule  of  reasonable  doubt,  but, 
as  expressed,  rendered  the  rule  itself  doubtful  of  comprehension. 

Instruction  No.  6  was  shorn  of  its  concluding  paragraphs, 
properly  I  think.  The  object  of  the  instruction  was  to  state 
where  the  burden  of  proof  rested,  and  was  well  stated.  The  para- 
graphs stricken  out  were  counsel's  idea  of  the  meaning  of  a  ver- 
dict of  not  guilty,  and  were  calculated  rather  to  confuse  the 
minds  of  the  jury  than  aid  them  in  a  solution  of  the  evidence. 

Instruction  No.  8  was  cut  down  somewhat,  but  I  fail  to  see 
wherein  it  fell  short,  as  given,  of  being  a  satisfactory  statement 
of  what  is  meant  by  reasonable  doubt,  which  was  the  intention 
of  the  instruction.  Besides,  the  court  gave  defendant's  instruc- 
tion No.  6  upon  the  same  subject,  which  was  very  full. 
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From  the  tenth  instruction  was  stricken  out  the  words  quoted 
as  follows:  ''You  may  believe  as  men  that  certain  facts  exist,'' 
but  as  jurors  you  must  act  only  upon  evidence  introduced,  etc- 
This  was  not  error.  It  would  result  in  the  confusion  of  the  mind 
of  a  juror  if  told  that  he  must  not  allow  his  judgment  as  a  man 
to  be  mixed  up  with  his  judgment  as  a  juror.  The  duties  of  a 
juror  in  no  manner  transform  him.  It  is  upon  the  theory  that 
he  continues  to  be  a  man,  though  a  juror,  that  he  is  rendered 
capable  of  considering  evidence. 

9.  The  remaining  error  claimed  in  defendanfa  brief  is  that 
the  court  allowed  the  witness,  George  Hall,  to  relate  a  conver- 
sation said  to  have  occurred  between  the  defendant  and  the 
district  attorney  in  the  latter's  office  shortly  after  the  arrest  of 
defendant  and  before  his  examination  upon  the  complaint  filed 
against  him  in  the  justice's  court.  When  Hall  came  in  he  found 
the  accused,  the  district  attorney,  and  the  arresting  officer.  Peer- 
man,  in  the  room.  He  took  down  the  statement  in  shorthand 
and  afterward  transcribed  his  notes  and  read  this  transcription 
as  the  statement  of  the  accused.  Counsel  for  defendant  de- 
nounce this  proceeding  with  great  vehemence.  The  introduc- 
tion of  the  statement  was  objected  to  as  incompetent,  irrelevant, 
and  immaterial,  and  that  the  proper  foundation  was  not  laid  for 
such  testimony.  Before  the  witness  testified  as  to  any  statements 
made  in  his  presence  he  was  asked:  ''Q.  I  will  ask  you  if  there 
was  any  inducements  held  out  on  the  part  of  the  district  attorney, 
or  any  present,  any  threats  or  menace  used  by  the  district  attor- 
ney to  coerce  the  defendant  into  making  this  statement?"  To 
which  he  answered:  "A.  I  can  only  answer  by  saying,  none  other 
than  the  statement  shows."  The  statement  comprises  fifty 
pages  of  the  transcript  and  consists  of  a  very  rigid  examination 
of  the  accused  by  the  district  attorney. 

The  following  questions  and  answers  will  show  whatever  of  in- 
ducements were  held  out  or  threats  made  to  the  accused:  "Q.  You 
saw  Johnson  Monday  night  in  a  saloon  do\vn  here,  didn't  you? 
A.  Yes,  sir.  Q.  You  and  Johnson  had  a  little  trouble,  didn't 
you?  A.  Not  much,  a  little  spat,  that's  all."  This  was  just  be- 
fore the  alleged  robbery  of  Johnson  and  on  the  same  day.  He  is 
then  asked  about  the  quarrel,  about  throwing  dice  and  drinking 
beer,  where  he  left  Johnson  that  night,  what  time  it  was,  what 
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time  he  went  home,  and  like  questions.  He  is  next  examined  a& 
to  his  coming  to  town  the  following  morning.  "Q.  You  had 
money  then?  A.  Yes,  sir.  Q.  How  much?  A.  I  should  judge 
about  twenty-eight  dollars.  Q.  That  was  on  Tuesday  morning 
last.  You  had  twenty-eight  dollars?  A.  Yes,  sir.  Q.  Where 
did  you  get  the  money?  A.  Well,  I  got  it.  Q.  Where?  A.  I 
didn't  steal  it  from  this  man.  Q.  Where  did  you  get  it?  A. 
Well,  I  would  rather  see  a  lawyer  before  I  say  anything  further. 
Q.  You  don't  want  to  answer  that  question?  A.  No,  sir.  Q. 
Did  you  have  any  money  the  day  before?  A.  Well,  it  is  imma- 
terial. I  don't  answer  that  question  either.  Q.  Did  you  have  it 
on  Sunday,  the  day  before,  Sunday,  the  14th?  A.  Well,  I  aint 
a-going  to  answer  that  question,  I  would  rather  not  answer  any 
more  questions.  I  would  rather  see  a  lawyer.  Q.  If  you  can  ex- 
plain where  you  got  that  money  there  may  not  be  any  necessity 
for  going  on  with  this  case,  if  you  would  explain.  If  you  came 
by  it  honestly,  I  should  think  you  would  explain  it.  A.  Well,  I 
can  explain  it,  but  the  devil  of  it  is,  I  can't  prove  it.  Q.  Well, 
what  is  your  explanation  of  it.  A.  Well,  I  found  it.  Q.  Where? 
A.  When  I  was  going  home  that  night.  Q.  After  you  left  John- 
son? A.  Yes,  sir.  Q.  Where  did  you  find  it?  A.  Well,  it  is  be- 
tween here  and  Mr.  Brown's.  It  was  in  an  old  sock.  When  I 
was  going  up  I  stepped  on  it,  and  I  heard  something,  and  I  pick- 
ed it  up.  I  guess  the  old  sock  is  down  there  at  Brown's  yet."  He 
is  further  questioned  as  to  this  find  and  kind  of  money,  etc. 

The  accused  testified  in  his  own  behalf.  As  to  the  statement 
he  said:  "Well,  that  statement  is  not  true;  I  made  that  under 
the  expectation  of  getting  turned  loose.  The  district  attorney 
told  me  that  if  I  would  explain  myself  there  wouldn't  be  nothing 
further  said  about  it,  or  done  about  it,  and  so  I  tried  to  explain 
in  a  plausible  way  where  I  got  the  money.  Of  course  I  didn't 
think  he  would  use  it  against  me,  or  a^nything  like  that.  I 
thought  that  he  just  wanted  me  to  enlighten  him,  and  I  thought 
that  probably  that  was  the  best  way  to  do  it,  so  I  told  him  that 
statement.  In  fact,  any  way,  I  did  have  money  in  a  sock."  His 
story  told  on  the  witness  stand  about  meeting  Johnson  and  part^ 
ing  with  him  and  going  home  Monday  night  is  entirely  different 
from  the  stoiy  narrated  in  the  statement  made  to  the  district  at- 
torney. 
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Conceding  that  defendant's  objection  to  the  statement  waa 
sufficient  to  raise  the  question  of  its  admissibility^  we  are  to  con- 
sider whether  it  was  error  to  allow  it  to  go  to  the  jury. 

If  this  statement  is  to  be  regarded  in  the  light  of  a  '^confes- 
sion/'  it  is  brought  dangerously  near,  if  it  does  not  overstep,  the 
border  line  of  involuntary  admissions  made  upon  inducement 
sufficient  to  render  them  inadmissible.  But  was  the  statement 
a  confession?  A  confession  is  a  person's  declaration  of  his 
agency  or  participation  in  a  crime.  The  term  is  restricted  to  ac- 
knowledgments of  guilt.  {People  v.  Strong,  30  Cal.  151;  People 
V.  Parton,  49  Cal.  633;  People  v.  Le  Roy,  65  Cal.  613;  1  Greenleaf 
on  Evidence,  sec.  170.)  In  this  statement  defendant  made  no 
confession;  he  denied  having  stolen  the  money  from  Johnson, 
and  accounted  for  its  possession  by  clamiing  to  have  found  it 

It  is  true  that  he  admitted  the  truth  of  matters  which,  while 
they  did  not  in  themselves  involve  his  guilt,  did,  when  connect- 
ed with  other  facts,  tend  to  prove  it.  But  proof  of  such  admis- 
sions is  competent,  without  the  preliminary  proof.  {People  v. 
Parton,  supra;  People  t?.  Le  Roy,  supra,) 

That  the  witness.  Hall,  was  permitted  to  read  his  transcrip- 
tion of  the  statement,  taken  down  by  him  in  shorthand,  was  not 
error.  He  had  a  right  to  refer  to  this  to  refresh  his  memory. 
{People  V.  Gotta,  49  Cal.  166;  People  v.  Le  Roy,  supra!) 

It  is  not  urged  by  counsel  that  the  evidence  does  not  warrant 
the  verdict  of  guilty,  except  as  to  plea  of  jeopardy.  The  evidence 
fully  justified  the  verdict.  It  is  recommended  that  the  judgment 
of  conviction  and  order  denying  the  motion  for  a  new  trial  be  af- 
firmed. 

Belcher,  C,  and  Searls,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
of  conviction  and  order  denying  the  motion  for  a  new  trial  are 
affirmed. 

McFarland,  J.,  Henshaw,  J.,  Temple,  J. 

Hearing  in  Bank  denied. 
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[S.  P.  No.  570.    Department  Two.— September  4,  1897.] 

BICHAED  LAMBERT,  Respondent,  v.  WILLIAM  SCHMALZ, 

Appellant 

Bbbt  Dzsohaboed  nr  Ihsolvewcy— Niw  Pbomisb— Cohbidbbation.— When  a 
debt  has  been  discharged  by  proceedings  in  insolvency,  the  remedy 
to  enforce  the  payment  of  the  debl  is  gone,  but  the  moral  obligation 
to  pay  it  still  remains  and  la  a  good  consideration  for  a  new  prom- 
ise to  make  snch  payment. 

Id.— Action  ttpon  Nbw  Pbomisb— Pboof  Bbquibbd.— When  an  action  is 
brought  to  recover  a  debt  discharged  in  insolvency,  it  must  be 
based  upon  the  new  promise,  and,  to  support  the  action,  it  must 
appear  that  the  promise  was  dear,  distinct,  nnconditional,  and  un- 
equivocal. 

In.— EviDEHcs  or  Nsw  Paoifisa— Statsmbnts  Pbiob  to  Dischabob.— Where 
there  was  evidence  of  repeated  promises  to  pay  the  debt  made  af- 
ter the  discharge  in  insolvency,  and  a  number  of  payments  were 
made  upon  it  by  the  defendant  thereafter,  statements  made  by  the 
defendant,  prior  to  the  discharge,  that  he  would  pay  plaintiff  every 
dollar  of  the  money,  though  not  constituting  such  a  promise  as 
would  remove  the  bar  of  the  discharge,  may  properly  be  considered 
as  supporting  the  evidence  of  promises  subsequently  made. 

In.— NoTB  FOB  MoKBT  LoAKED— Obal  Pbomisx—Iktebbbt.— Where  the  debt- 
discharged  was  a  note  given  for  money  loaned,  bearing  interest  at 
the  rate  of  two  per  cent  per  month,  a  clear  and  unconditional  oral, 
promise  to  pay  the  debt  may  be  the  subject  of  an  action,  but,  in 
such  case,  the  indebtedness  only  bears  legal  interest  from  the  date 
of  the  promise. 

In.- Pbbcbntagb.— No  percentage  can  be  recovered  by  the  plaintifif  in  such 
action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  and  from  an  order  denying  a  new 
trial.    John  Hunt,  Judge. 

The  facta  are  stated  in  the  opinion. 

Jacob  Samuels,  for  Appellant. 

A  new  promise  to  pay  a  discharged  debt  must  be  express 
clear,  distinct,  unconditional,  and  unequivocal.  {Meech  v* 
Larnony  103  Ind.  513,  516;  53  Am.  Rep.  540;  Allen  v,  Fergustm^ 
18  Wall.  1;  Bennett  v.  Everett,  3  R.  I.  152;  67  Am.  Dec.  498; 
Apperson  r.  Stewart^  27  Ark.  619;  Tolle  v.  Smith,  98  Ky.  464; 
Elwell  V.  Cumner,  136  Mass.  102;  Biglow  v.  Norris^  141  Mass 
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14;  Dennan  v.  Oouldf  141  Mass.  16;  La  Tourreit  v.  Price,  28 
Miss.  702;  Stem  v.  Nuaebaumf  47  How,  Pr.  489;  Craig  v.  Seitz^ 
63  Mich.  727;  Brewer  v.  Boynton,  71  Mich.  254.)  The  promises 
proved  were  to  pay  twenty-five  dollars  per  month,  and  as  soon 
as  he  was  able  to  pay  it  all.  THere  is  no  allegation  of  either  of 
these  promises,  nor  of  ability  of  the  defendant  to  pay.  {Mc- 
Cormick  v.  Brown,  36  Cal.  180;  96  Am.  Dec.  170;  ToUe  v.  Smith, 
supra;  Richardson  v.  Bricker,  7  Colo.  58;  49  Am.  Rep.  344; 
Mason  v.  Hughart,  9  B.  Mon.  480;  La  Tourreit  v.  Price,  supra; 
Sherman  v.  Hobart,  26  Vt.  60.)  A  declaration  of  intention  or 
expectation  to  pay  the  debt  does  not  amount  to  a  new  promise. 
{Brewer  v.  Boynton,  supra;  Lawrence  v.  Harringtony  122  N.  Y. 
408;  Elwell  v.  Cumner,  supra;  Meech  v.  Lamon,  supra;  Dennan 
V.  Qould,  supra;  Pierce  v.  Seymour,  52  Wis.  272;  38  Am.  Rep. 
737;  Patterson  v.  Neuer,  165  Pa.  St.  66,)  A  part  payment  is  not 
sufficient  to  authorize  the  implication  of  a  new  promise  to  pay. 
{Lawrence  V.  Harrington,  supra;  Institution  for  Saving  v.  Little- 
field,  6  Cush.  210;  Stark  v.  Stinson,  23  N.  H.  259;  Alien  v.  Fer- 
guson, supra;  Hilliard  on  Bankruptcy,  sec.  53.) 

Henley  &  Costello,  for  Respondent. 

BELCHER,  C— On  December  13,  1893,  the  defendant,  for  a 
valuable  consideration,  executed  to  the  .plaintiff  his  promissory 
note  for  the  sum  of  seven  hundred  and  fifty  dollars,  payable  nine- 
ty days  after  date,  with  interest  at  the  rate  of  two  per  cent  per 
month  from  date  until  paid.  On  June  12,  1894,  the  defendant 
was  discharged  in  insolvency  *'from  all  his  then  existing  debts, 
and  among  others  the  said  indebtedness  on  said  promissory  note 
above  mentioned.''  In  the  months  of  January  and  February, 
1894,  defendant  paid  on  the  note  the  interest  due  in  those 
months,  in  April  following  he  made  a  payment  of  twenty-five 
dollars,  and  between  the  months  of  July,  1894,  and  March,  1896, 
inclusive,  he  made  several  other  pajrments  aggregating  one  hun- 
dred and  seventy-four  dollars.  He  afterward  refased  to  make 
any  more  payments,  and  thereupon  plaintiff  commenced  this  ac- 
tion. The  complaint  alleged,  among  other  things,  '^that  subse- 
quent to  the  said  discharge  in  insolvency  and  at  various  times  in 
the  months  of  July  and  August,  1894,  the  said  defendant.  Will- 
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iam  Schmalz^  promised  and  agreed  to  and  with  this  plaintiff  that 
he  would  pay  to  this  plaintiff  the  full  amount  of  said  promissory 
note,  to  wit,  the  sum  of  seven  hundred  and  fifty  dollars,*'  and 
that  pursuant  to  said  promise  he  afterward  paid  to  plaintiff  sev- 
eral specified  sums  of  money;  ^Hhat  no  part  of  the  said  sum  of 
seven  hundred  and  fifty  dollars,  which  the  said  defendant  prom- 
ised to  pay  as  aforesaid,  has  been  paid,  save  and  except  the  above 
mentioned  amounts  and  also  interest  in  the  amount  of  fifteen 
dollars  for  January,  1894,  and  fifteen  dollars  for  February, 
1894.''  Wherefore  judgment  is  asked  for  the  sum  of  seven  him- 
dred  and  fifty  dollars,  and  interest  thereon  from  the  13th  day  of 
February,  1894,  and  costs. 

The  answer  denied  the  principal  averments  of  the  complaint, 
and  prayed  judgment  that  the  plaintiff  take  nothing  by  his  ac- 
tion. 

The  case  was  tried  by  the  court  without  a  jury,  and  the  court 
found,  among  other  things,  '^that  all  the  allegations  of  said  com- 
plaint are  true  and  have  been  fully  sustained  by  the  testimony 
herein,  free  from  all  exception  as  to  its  competency,  admissibility 
and  sufficiency";  and  that  the  plaintiff  was  entitled  to  judgment 
against  the  defendant  for  the  sum  of  seven  hundred  and  fifty 
dollars,  'Vith  percentage  and  costs  of  suit." 

Judgment  was  accordingly  so  entered,  from  which  and  from  an 
order  denying  a  new  trial  the  defendant  appeals. 

Appellant  contends  tl^at  the  findings  were  not  justified  by  the 
evidence;  and  whether,  subsequent  to  his  discharge  in  insolvency, 
he  made  any  promise  to  pay  the  alleged  indebtedness  to  the 
plaintiff  sufficient  to  remove  the  bar  of  the  discharge  is  the  prin- 
cipal point  presented  for  decision. 

When  a  debt  has  been  discharged  by  proceedings  in  insolvency, 
or  has  become  barred  by  the  statute  of  limitations,  the  remedy 
to  enforce  the  payment  of  the  debt  is  gone,  but  the  moral  obli- 
gation to  pay  it  still  remains  and  is  a  good  consideration  for  a 
new  promise  to  make  such  payment.  (Chdbot  v.  Tucker,  39  Cal. 
434;  McCormick  v.  Brown,  36  Cal.  180;  95  Am.  Dec. 170.)  And 
it  is  well  settled  that  when  an  action  is  brought  to  recover  such  a 
debt  it  must  be  based  upon  the  new  promise,  and  to  support  the 
action  it  must  appear  that  the  promise  was  clear,  distincty  un- 
conditional, and  unequivocal. 
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In  case  of  insolyency  or  bankruptcy  the  new  promise  may  be 
oral^  but,  under  our  statute,  to  remove  the  bar  of  the  statute  of 
limitations  the  promise  must  be  in  writing.  (Code  Civ.  Proc., 
sec.  380.) 

It  was  proved  that  the  note  in  question  waa  given  for  money 
loaned,  and  that  shortly  after  receiving  it  plaintiff  turned  it  over 
to  Miss  Delia  Desmond,  with  whom  his  daughter  was  boarding, 
with  authority  to  collect  the  interest  thereon  for  three  months 
to  pay  the  daughter's  board;  that  plaintiff  then  went  east,  and 
on  January  3 1st  defendant  filed  his  petition  in  insolvency;  that 
in  January  and  February  defendant  paid  the  interest  to  Miss 
Desmond,  as  before  stated. 

Miss  Desmond  testified  that  on  March  13th  she  went  again  to 
collect  the  interest,  and  defendant  then  said:  '^I  cannot  make 
this  payment  to-day.  I  have  failed";  that  she  appeared  alarmed, 
and  he  said:  'TJon't  be  alarmed;  I  will  pay  Mr.  Lambert  every 
dollar  of  his  money/'  And  this  evidence  was  confirmed  by  the 
daughter  who  was  present  and  heard  the  conversation. 

Plaintiff  was  a  witness  in  his  own  behalf  and  testified: 

'^Q.  State  what  conversation  you  had  and  what  promises,  if 
any,  were  made  by  the  defendant  in  regard  to  the  payment  of 
this  note.  Take  the  last  promise  he  made,  and  state  the  date  of 
it  and  what  it  was.  A.  It  was  continuous.  I  returned  from  the 
east  about  the  early  part  of  March,  1894.  I  called  at  his  place  of 
business,  and  he  told  me  that  he  had  applied  for  a  discharge  from 
his  debts;  but  not  to  feel  alarmed,  he  would  pay  me  every  dollar 
of  my  money.  At  that  time  he  paid  me  nothing.  After  that  he 
paid  me  as  I  said  before.  After  he  had  started  in  business  again 
he  told  me  to  call  at  his  place  the  first  of  every  month  and  he 
would  hand  me  twenty-five  dollars.*' 

"The  Court. — ^When  was  that  promise  made?  A.  I  think 
that  was  the  1st  of  August,  or  September,  or  October,  or  in  that 
vicinity,  1894;  I  am  not  sure  of  the  date.  In  August,  1894,  he 
paid  me  $25  on  the  first  of  the  month,  $25  the  first  of  Septem- 
ber, and  $25  the  first  of  October;  I  cannot  be  accurate  about  the 
dates;  it  may  be  a  month  subsequent  or  prior;  but  he  paid  me  for 
three  or  four  months  promptly,  and  finally  he  stopped  paying, 
and  I  commenced  this  suit  against  him.'' 

*'Q.  Before  you  commenced  this  suit  did  you  have  a  conversa- 
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tion  with  him  about  the  payment  of  this  debt?  A.  Yes,  sir;  he 
always  told  me  he  would  pay  it;  at  least  half  a  dozen  times;  and 
they  were  thoroughly  unconditional  promises,  and  our  relations 
were  such  that  I  believed  he  intended  to  do  it.  These  promises 
were  made  constantly  after  the  12th  of  June,  1894.  I  demanded 
payment  of  him  before  I  commenced  suit;  I  was  not  paid." 

The  witness  was  cross-examined  at  considerable  length,  but 
the  answers  elicited  were  in  effect  only  reiterations  of  the  state- 
ments made  by  him  on  his  examination  in  chief. 

The  question  then  is.  Does  it  appear  from  the  eridence  that 
there  was  such  a  clear,  distinct,  unconditional  and  unequivocal 
new  promise  to  pay  the  debt  as  was  necessary  to  enable  plaintiff 
to  maintain  the  action? 

At  the  end  of  the  trial  the  learned  judge  of  the  court  below 
stated:  ^^I  think  in  view  of  all  the  circumstances,  and  I  am  satick 
fied  from  the  testimony,  that  there  was  a  clear  and  unconditional 
promise  to  pay  the  amount  of  the  indebtedness";  and  this  con- 
clusion we  think  must  be  sustained. 

It  is  true  the  statements  made  by  defendant  prior  to  his  dis- 
charge, that  he  would  pay  plaintiff  every  dollar  of  his  money, 
did  not  constitute  such  a  promise  as  would  remove  the  bar  of  the 
discharge,  but  they  were  proved  without  objection  and  may  prop- 
erly be  considered  as  showing  an  intention  to  pay  the  debt  in  any 
event,  and  as  supporting  the  evidence  of  promises  subsequently 
made.  So,  too,  the  payments  afterward  made  did  not  alone  re- 
move the  bar  of  the  discharge,  or  show  that  plaintiff  had  any 
existing  cause  of  action,  but  they  were  testified  to  by  both  plain- 
tiff and  defendant,  and  clearly  indicated  that  defendant  recog- 
nized the  fact  tliat  he  was  under  some  obligation  to  pay  the  debt. 

The  only  other  point  made  is  that  the  judgment  as  entered 
was  for  a  larger  sum  than  plaintiff  was  entitled  to  recover  under 
the  new  promises,  as  alleged  and  proved.  The  judgment  was  for 
the  sum  of  seven  hundred  and  fifty  dollars,  '^together  with  the 
further  sum  of  thirty-seven  and  60-100  ($37.50)  dollars  percent- 
age," and  costs  of  suit.  The  complaint  alleges  that  in  the  months 
of  July  and  August,  1894,  defendant  promised  to  pay  plaintiff 
"the  full  amount  of  the  said  promissory  note,  to  wit,  the  sum  of 
seven  hundred  and  fifty  dollars,"  but  there  is  no  allegation  that 
he  promised  to  pay  more  than  that  sum,  and  that,  with  the  inter- 
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est  that  subsequently  accrued  thereon,  must  therefore  be  the 
limit  of  his  liability. 

From  the  time  the  new  promise  was  made  and  became  binding 
the  indebtedness  bore  interest  at  the  legal  rate.  Assuming  that 
that  promise  was  made  in  July,  1894,  the  interest  up  to  the  time 
the  judgment  was  entered  would  amount  to  only  about  seventy- 
four  dollars.  The  payments  made  before  the  discharge  were 
properly  applied  to  the  payment  of  the  interest  then  accrued  on 
the  note,  but  the  payments  made  after  the  new  promise  were 
sufficient  to  pay  the  said  sum  of  seventy-four  dollars  interest  and 
one  hundred  dollars  of  the  debt.  And  so  far  as  we  can  see  there 
was  no  ground  for  awarding  the  plaintiff  $37.50  "percentage.** 

It  follows,  we  think,  that  the  judgment  and  order  appealed 
from  should  be  reversed  and  the  cause  remanded  for  a  new  trial, 
unless  the  respondent  shaD,  within  twenty  days  after  the  remitti- 
tur is  filed  in  the  court  below,  satisfy  the  judgment  to  the  ex- 
tent of  $137.50  and  the  interest  accrued  on  that  sum,  in  which 
event  the  judgment  so  reduced  should  stand  affirmed,  without 
costs  to  either  party  in  this  court 

Searls,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  reversed  and  the  cause  remanded 
for  a  new  trial,  unless  the  respondent  shall,  within  twenty  days 
after  the  remittitur  is  filed  in  the  court  below,  satisfy  the  judg- 
ment to  the  extent  of  $137.50  and  the  interest  accrued  on  that 
sum,  in  which  event  the  judgment  so  reduced  shall  stand  affirm- 
ed, without  costs  to  either  party  in  this  court 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 
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[S.  P.  No.  535.    Department  Two.— September  4,  1807.1 

BOARD  OP  EDUCATION  OP  CITY  AND  COUNTY  OP  SAN 
FKANCISCO,  AppeUant,  v.  JOHN  GRANT  et  al..  Re- 
spondents. 

liAimLOBD   AHD   TXITAVT— LbaSS— TiTLX   OV   PXBMAKKNT    BUILDINGS.— Where 

leases  of  land  for  a  term  of  years  contained  no  covenant  or  pro- 
Tision  that  the  lessees  might  remove  buildings  erected  by  them  dur- 
ing the  term,  npon  permanent  foundations  embedded  in  the  soil,  nor 
that  the  lessor  would  purchase  or  pay  therefor,  and  such  buildings 
remain  on  the  land  until  after  the  expiration  of  the  leases,  they  are 
part  of  the  realty,  and  belong  to  the  owner  of  the  land. 

Id.— LxASB  or  School  Lots  bt  Oitt— Adybbtissment  bt  Supbbvisobs— Pbo- 
TisioB  roB  Rbmotal  iroT  Bmbodixd  in  Lxasb.— Where  a  notice  pub- 
lished by  order  of  the  board  of  supervisors  in  advertising  for  pro- 
posals to  lease  school  lots  provided  that  all  improvements  on  the 
lots,  unless  purchased  or  paid  for  by  the  city  and  county,  should  be 
removed  at  the  expiration  of  the  lease  by  the  owners  thereof,  etc., 
but  no  such  provision  was  inserted  in  the  leases  authorized  to  be  ex- 
ecuted by  the  mayor,  such  provision  does  not  form  part  of  the  lease, 
and  the  rights  of  the  parties  must  be  measured  alone  by  the  terms 
of  the  lease. 

Id.— Pbblikiiiabt  NxaonATioRS— Lboal  EFrxor  or  Lxasb— Absxncb  or 
Fbaud  OB  MisTAKX.— Preliminary  negotiations  leading  up  to  a  lease,  and 
not  embodied  in  it,  constitute  no  part  of  the  final  binding  contracts 
of  the  parties,  and  the. legal  effect  of  the  lease  cannot  be  changed 
by  reference  to  such  preliminary  negotiations,  in  the  absence  of  a 
charge  of  fraud  or  mistake. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  upon  submission  of  a  controversy 
without  action.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Rodgers  &  Paterson,  and  Harry  T.  Creswell,  City  and  County 
Attorney,  for  Appellant. 

The  buildings  in  question  are  parts  of  the  realty.  (Civ.  Code, 
sees.  668, 660. )  The  board  of  supervisors  had  no  power  to  provide 
that  title  to  such  buildings  should  remain  in  the  lessee,  it  not 
having  been  conferred  upon  them  by  the  statute.  {Zottman  v. 
San  Francisco,  20  Cal.  102;  81  Am.  Dec.  96;  French  v.  Tesche- 
maker,  24  CaL  550;  Nicolson  etc:  Co.  v.  PainUr,  36  Cal.  699 
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McCoy  V.  Briantj  63  CaL  250;  Smith  v.  Mone,  2  Cal.  538-39; 
Orogan  v.  San  FrancUcOy  18  Cal.  609;  Herzo  v,  San  Francisco ^ 
33  Cal.  143;  Payne  v.  Treadwell^  16  Cal.  234;  People  v.  McClin- 
tocky  45  Cal.  11.)  The  lease  was  the  final  expression  of  the 
agreement  of  the  parties,  and  superseded  all  previous  negotia- 
tions. {West  Coast  Lumber  Co.  v.  Apfield^  86  Cal.  335-40; 
Hallett  V.  Wylie,  3  Johns.  44;  3  Am.  Dec.  457;  Jackson  v.  Clark, 
3  Johns.  424;  Jackson  v.  Meyers^  2  Johns.  388;  3  Am.  Dec.  504; 
Kahley  v.  Worcester  Gas  Light  Co.,  102  Mass.  394;  Mayer  v.  Mc- 
Creery,  119  N.  Y.  434,  439-41;  Abbott  v.  '76  Land  &  Water  Co,, 
101  Cal.  567,  570.) 

Mich.  Mullany,  and  Ryland  B.  Wallace,  for  Respondents. 

A  municipal  corporation  has  powers  fairly  implied  in  or  in- 
cident to  the  powers  expressly  granted.  (1  Dillon  on  Munici- 
pal Corporations,  sec.  89;  15  Am.  4  Eng.  Ency.  of  Law,  1041.) 
The  lease  became  operative  as  to  its  terms  when  the  bids 
made  upon  the  terms  proposed  in  the  advertisement  were  ac- 
cepted; and  the  lease  is  not  in  conflict  with  the  previous  con- 
tract, and  cannot  affect  the  rights  of  the  tenants  to  their 
improvements  thereunder.  {Sioers  v.  Sivers^  97  Cal.  518;  San 
Francisco  t?.  McGinn,  67  Cal.  110;  People  v.  Board  of  Super- 
visors,  27  Cal.  678.)  The  board  and  not  the  mayor  was  au- 
thorized to  make  the  contract,  and  its  award  of  the  lease 
constituted  the  contract.  It  could  not  delegate  its  power  to 
contract  to  the  mayor.  (15  Am.  &  Eng.  Ency.  of  Law,  1043; 
Meuser  v,  Risdon,  36  Cal.  239;  95  Am.  Dec.  181.)  Proof  is  ad- 
missible of  any  collateral  agreement  which  does  not  interfere 
with  the  terms  of  the  written  contract.  {Barshor  v.  Forbes,  36 
Md,  166;  Guidery  v.  Green,  95  Cal.  635;  Chapin  v.  Dobson,  34 
Am.  Rep.  512;  Powelton  etc.  Co.  v.  McShain,  75  Pa.  St  238; 
17  Am.  &  Eng.  Ency.  of  Law,  443.) 

THE  COURT.— This  is  an  agreed  case  submitted  to  the 
superior  court  of  the  city  and  county  of  San  Francisco,  \mder 
sections  1138,  et  seq.,  of  the  Code  of  Civil  Procedure.  The  con- 
test is  between  the  board  of  education  of  said  city  and  county, 
who  is  appellant  here,  and  John  Grant  and  a  number  of  other 
persons  who  are  here  respondents.  Judgment  was  rendered  in 
the  court  below  for  the  respondents,  and  the  board  of  education 
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appeals.  The  controversy  is  as  to  the  ownership  of  certain  per- 
manent buildings  erected  by  the  respondents  upon  certain  school 
lots  owned  by  the  appellant. 

The  legislature,  by  an  act  approved  March  30, 1874,  authorized 
tbe  board  of  supervisors  of  said  city  and  county  to  lease  for  a 
term  of  twenty  years  certain  parts  of  a  one  hundred  vara  school 
lot  (No.  128),  on  the  southwest  comer  of  Market  and  Fifth 
streets,  in  said  city  and  county.  In  pursuance  of  the  authority 
granted  by  said  act  the  board  caused  the  land  authorized  to  be 
leased  to  be  surveyed  and  divided  into  eleven  lots,  each  being 
twenty-five  feet  front,  and  executed  leases  to  the  respondents  or 
their  predecessors  in  interest — ^all  the  leases  being  substantially 
similar,  and  each  being  of  one  or  more  of  the  subdivisions  of 
said  land.  The  leases  were  for  twenty  years,  and  were  executed 
by  the  board  through  the  mayor,  he  having  been  authorized  by 
the  board  to  execute  the  leases.  During  the  term  of  the  leased 
the  respective  lessees  excavated  the  soil  of  the  lots  "to  an  average 
depth  of  nine  feet,  and  upon  and  in  said  soil  so  excavated  built 
and  laid  brick  foundation  walls  imbedded  in  the  soil,  and  upon 
said  foundation  walls  erected  buildings,  all  of  said  buildings  ex- 
cept the  building  erected  on  said  lot  No.  3  being  frame,  wooden 
buildings,  four  stories  in  height  above  the  basement,  and  the 
building  so  erected  upon  said  lot  No.  3  being  a  brick  building, 
three  stories  in  height  above  the  basement.^'  All  of  the  build- 
ings remained  on  the  land  until  after  the  expiration  of  the  leases, 
and  axe  still  on  said  land.  These  buildings  are,  therefore,  under 
both  common  and  statutory  law,  part  of  the  realty,  and  belong 
to  the  owner  of  the  land  in  the  absence  of  any  covenant  in  the 
leases  providing  otherwise.  And  in  neither  of  the  leases  in- 
volved here  is  there  any  covenant  or  provision  that  the  tenants 
might  remove  the  buildings.  It  is  clear,  therefore,  that  undei 
the  leases  in  question  the  buildings  in  controversy  belonged  at 
the  expiration  of  the  terms  of  said  leases  to  the  appellant,  the 
board  of  education. 

The  respondents  endeavor  to  avoid  this  apparently  inevitable 
conclusion  by  contending' that  the  leases  are  to  be  considered  as 
changed  or  modified  by  a  certain  advertisement  made  by  the 
board  of  supervisors  for  proposals  to  lease  said  lots,  which  con- 
tained the  following:    "All  improvements  on  said  lots,  unless 
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purchased  by  the  city  and  county,  shall  be  removed  at  the  ex- 
piration of  the  lease  by  the  owners  thereof,  upon  thirty  days'  no- 
tice being  given  by  the  mayor  of  the  city  and  county;  and,  if  not 
so  removed  prior  to  the  expiration  of  said  lease,  the  right  shall 
be  forfeited,  and  the  ownership  of  the  same  shall  vest  in  the  city 
and  county  of  San  Francisco/'  Appellant  contends  that  this 
provision,  even  if  it  had  been  made  part  of  the  lease,  would  have 
been  beyond  the  power  of  the  board  of  supervisors  to  make;  that 
under  the  act  from  which  they  derived  their  authority  they  had 
no  power  to  contract  for  the  purchase  of  improvements;  that  no 
provision  was  made  for  any  funds  to  make  such  purchase;  and 
that  the  powers  of  said  board  were  strictly  limited  by  the  terms 
of  the  act,  which  did  not  include  the  authority  to  make  any  such 
a  provision.  We  do  not  deem  it  necessary  to  discuss  this  conten- 
tion, because  the  said  provision  did  not  form  part  of  the  lease, 
and  by  the  lease  alone  are  the  rights  of  the  parties  to  be  meas- 
ured. After  proposals  were  received  the  board  passed  a  resolu- 
tion with  respect  to  each  of  the  respondents  or  his  predecessor, 
to  the  effect  that  a  lease  for  twenty  years  of  a  particular  lot  was 
awarded  to  him;  that  the  lease  was  to  commence  and  the  first 
payment  to  be  made  five  months  from  the  date  possession  of  the 
lot  was  given;  and  that  "the  mayor  is  hereby  authorized  and  em- 
powered to  execute  the  aforesaid  lease  on  behalf  of  this  city  and 
county  under  such  conditions  and  restrictions  as  may  be  by  him 
considered  necessary  and  proper  to  protect  the  public  interests, 
on  receiving  a  liquidated  damage  bond  with  at  least  two  sure- 
ties, conditioned  that  the  person  to  whom  the  lease  is  awarded, 
his  successors  and  assigns,  shall  observe  the  conditions  thereof, 
and  pay  the  monthly  rental  when  due  during  the  continuance  of 
the  same.''  Afterward  leases  were  made  by  the  mayor  in  the 
name  of  the  said  city  and  county,  and  bonds  were  given  by  the 
respondents  to  the  effect  that  they  would  observe  the  conditions 
thereof,  and  tlie  lessee  was  freed  from  paying  rent  until  five 
months  after  he  took  possession;  and  in  the  leases  there  were  no 
stipulations,  covenants,  or  conditions  whatever  as  to  the  removal 
of  the  buildings.  On  the  contrary,  there  was  an  express  covenant 
in  each  lease  by  the  lessee  that  at  the  expiration  of  the  lease  he 
would  '^peaceably  and  quietly  leave,  surrender,  and  yield  up  unto 
the  said  party  of  the  first  part,  her  successors  or  assigns,  all  and 
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singular  the  said  demised  premises^  reasonable  use  and  wear 
thereof  and  damages  by  the  elements  excepted."  The  ambiguous 
paragraph  of  the  advertisement  for  proposals  above  quoted,  the 
resolutions  directing  leases  to  be  made  by  the  mayor,  a  certain 
report  of  the  finance  committee  of  the  board  recommending  that 
the  lessee  should  be  given  five  months  free  of  rent  to  erect  build- 
ings, and  certain  other  antecedent  matters,  were  mere  parts  of 
the  preliminary  negotiations  leading  up  to  the  leases;  but  the 
leases,  and  they  alone,  constituted  the  final  binding  contracts 
of  the  parties  by  which  their  rights  in  the  premises  were  fixed. 
This  is  not  only  so  as  a  matter  of  law,  in  the  absence  of  any 
charge  of  fraud  or  mistake  (Abbott  v,  '76  Land  &  Water  Co,,  101 
Cal.  667;  West  Coast  etc,  Co.  v.Apfield,  86  Cal.  335),  but  it  was  evi- 
dently so  understood  and  contemplated  by  the  parties.  The  reso- 
lutions authorizing  leases  to  be  made  expressly  provided  that 
they  should  be  made  through  the  mayor,  under  such  "condi- 
tions and  restrictions"  as  he  should  consider  necessary  and  prop- 
er to  protect  the  public  interests,  and  that  bonds  should  be  given 
securing  the  compliance  of  the  lessees  with  "the  conditions  there- 
of*— ^that  is,  with  the  conditions  of  the  leases  to  be  executed  by 
the  mayor;  the  respondents  accepted  the  leases  and  gave  the 
bonds,  and  must  be  presumed  to  have  known  what  they  were  do- 
ing. Moreover,  there  is  no  averment  or  pretense  of  mistake  or 
fraud.  Neither  the  advertisement  nor  the  resolution  of  award 
was  a  lease  or  part  of  a  lease.  The  resolution  of  award  was  a 
mere  agreement  to  have  executed  a  lease  of  the  character  indi- 
cated in  the  resolution  itself;  and  such  a  lease  was  afterward,  in 
accordance  with  the  resolution,  executed  by  the  parties,  which 
was,  of  course,  the  ultimate  expression  of  the  contract.  The 
clause  of  the  advertisement  above  quoted  is  scarcely  susceptible 
of  any  definite  meaning;  but  if  it  be  construed  as  showing  that 
at  one  time  the  project  of  allowing  the  lessees  to  remove  perma- 
nent buildings  was  considered,  it  was  simply  a  preliminary  sug- 
gestion which  was  not  finally  adopted — an  occurrence  quite  com- 
mon in  negotiations  leading  up  to  a  contract.  It  is  not  improb- 
able that  the  board  concluded  that  it  had  no  power,  under  the 
special  statute  authorizing  it  to  act  in  the  premises,  to  contract 
for  the  purchase  of  such  buildings  as  the  lessee  might  choose  to 
put  on  the  land;  and,  as  siiggested  by  counsel  for  appellant,  the 
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privilege  of  occupying  the  land  for  a  certain  time  free  of  rent, 
which  was  not  at  first  contemplated,  was  probably  accepted  by  the 
lessees  in  lieu  of  any  right  which  may  at  one  time  have  been 
considered  of  removing  buildings.  But  the  motives  which,  in 
this  case,  induced  the  final  contract  are  beyond  judicial  inquiry; 
the  lease  is  the  thing  which  fixes  the  right  of  the  lessor  and  lessee. 

There  is  nothing  in  San  Francisco  v.  McOinn,  67  CaL  111, 
which  affects  the  case  at  bar.  That  case  merely  involved  the 
question  whether  one  of  the  buildings  here  in  contest  was,  dur- 
ing the  running  of  the  term,  taxable  to  one  of  the  respondents  as 
"improvements" — the  lessee  denying  that  he  owned  the  same; 
and  the  court  merely  held  that  "for  the  purposes  of  revenue"  the 
lessee  was  to  be  considered  as  owner  of  the  improvements  and 
liable  for  the  tax.  The  respondent  was  not  a  party  to  the  action; 
the  question  arose  during  the  term  of  the  lease;  the  lessee  at  that 
time  certainly  had  some  interest  in  the  improvement;  and  the 
court  held  that  such  interest  was  taxable.  Neither  is  there  any- 
thing in  Sivers  v.  Sivers,  97  Cal.  618, that  is  of  importance  here. 
That  case  merely  involved  an  agreement  to  pay  money,  and  not 
any  interest  in  realty;  the  written  agreement  to  pay  did  not  fix 
any  time  for  payment^  and  the  couri;  below  held  that  the  money 
was  payable  on  demand,  which  ruling  was  approved  by  this 
court;  and  that  was  conclusive  of  the  case.  The  court  said,  how- 
ever, in  its  opinion,  that  in  such  a  case,  where  the  writing  was 
silent  as  to  the  time  of  payment,  evidence  of  a  "contempora- 
neous" oral  agreement  as  to  such  time  was  admissible.  If  this  be 
considered  as  more  than  dictum,  still  it  has  no  applicability  to  the 
case  of  a  lease  of  real  property  when  one  party  seeks  to  change 
its  legal  effect  by  reference  to  prior  preliminary  negotiations. 

For  the  reasons  above  given  the  judgment  of  the  lower  court 
is  erroneous,  and  as  the  case  is  presented  upon  an  agreed  state- 
ment there  is  no  necessity  for  a  new  trial. 

The  judgment  appealed  from  is  reversed,  and  the  superior 
court  is  instructed  to  render  judgment  for  the  appellant,  the 
board  of  education,  in  accordance  with  the  prayer. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing  in 
Bank. 
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[8.  F.  No.  585.    Department  Two.— September  4,  1897.1  ^ 

SAMUEL  DAVIS,  Eespondent,  v.  PACIFIC  IMPROVEMENT 
CO.  et  al..  Defendants.  GEOEGE  T.  LAWEENCE  et  al.. 
Appellants. 

PABTinoK— Pboqf  or  Titlk—Shskiff's  Desd  to  Common  Graittob— Suffi- 
CIX9CT  OF  Descbiption— Rkyisw  upon  Appsal.— In  an  action  of  parti- 
tion, where  all  of  the  parties  who  set  np  any  title  base  their  rights 
nnder  conveyances  from  a  common  grantor,  the  sufficiency  of  the 
description,  or  validity  of  a  sherifTs  deed  to  such  common  grantor, 
need  not  be  determined  upon  appeal,  as,  if  such  common  grantor 
had  no  title,  appellants  have  no  interest  in  the  premises  involved, 
and  are  not  concerned  in  the  judgment. 

Id.— Pboof  of  Delivkbt  of  Deed— Authbntioated  Copy  of  Recobd.— In  the 
absence  of  contrary  proof,  an  authenticated  copy  of  the  record  of  a 
deed  is  sufficient  proof  to  establish  the  fact  of  its  delivery. 

Id.— Exclusion  of  Second  Deed  fbom  Common  Gbantob— Habmless  Ruling. 
Where  a  first  deed  from  a  Common  grantor  of  appellants  and  re- 
spondents was  received  in  evidence  in  support  of  the  title  of  respon- 
dents, and  a  second  deed  from  the  same  grantor,  which  was  subse- 
quently executed,  and  which,  if  admitted,  would  be  worthless,  and 
could  not  change  the  aspects  of  the  case,  there  being  no  evidence 
to  show  the  invalidity  of  the  first  deed,  was  excluded  from  evidence 
as  being  incompetent,  irrelevant,  and  immaterial,  and  for  the  reason 
that  it  appeared  that  the  grantor  had  no  title  at  its  date,  he  hav- 
ing before  that  parted  with  his  title  under  the  first  deed,  such  ex- 
clusion is  not  prejudicial  or  reversible  error. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  PraneiBco,  and  from  an  order  denying  a  new 
trial.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Frank  Sullivan,  Eyland  B.  Wallace,  T.  M.  Ofiinont,  Garber, 
Boalt  &  Bishop,  L.  M.  Hoefler,  S.  M.  Shortridge,  and  George  E. 
Lawrence,  for  Appellants. 

In  partition  suits  each  party  must  rely  upon  his  own  title, 
and  if  the  plaintiff  fails  to  make  out  a  sufficient  case,  the  court 
must  grant  a  nonsuit  and  dismiss  the  action.  {Ripple  v.  Gil- 
horn  j  8  How.  Pr.  456;  Porter  r.  Lee,  6  How.  Pr.  491;  Hamilton 
V.  Morris f  7  Paige,  39;  Larkin  v.  Manuy  2  Paige,  27;  Origga  v. 


46  Davis  v.  Pacific  Improvement  Co.    [118  Cal. 

Peckham^  3  Wend.  436.)  The  burden  is  on  the  plaintiff  to 
prove  that  he  has  an  interest  in  the  land  of  which  he  asks  par- 
tition. (Gilman  v.  Stetson^  16  Me.  124;  5  Wait's  Actions  and 
Defenses,  97;  Code  Civ.  Proc,  sees.  1869,  1961.)  The  descrip- 
tion in  the  sheriff's  deed  under  which  plaintiff  claimed  title  was 
too  vague  and  uncertain  to  identify  the  property;,  and  no  title 
passed  thereunder.  {Throckmorton  «.  A/oon,  10  Ohio,  42;  Mc- 
Gary  v.  Dunn^  1  La.  Ann.  338;  Jackson  v.  Rosevelt^  13  Johns- 
97;  ClemeiiB  v.  Rannek,  34  Mo.  579;  6  Wait's  Actions  and  De- 
fenses, 744;  People  v.  Klumpke^  41  Cal.  263;  Tryon  v.  Huntoon^ 
67  Cal.  325;  CaldweU  v.  Center,  30  Cal.  539;  89  Am.  Dec.  131; 
Cadwalader  v.  Nashj  73  Cal.  46;  Keane  v.  Cannovan^  21  Cal. 
291;  82  Am.  Dec.  738;  Brandon  v.  Leddy,  67  Cal.  43;  Mesick  v, 
Sunderland,  6  Cal.  297;  Sneed  v.  Woodward,  30  Cal.  430;  Dickens 
V.  Barnes,  79  N.  C.  490.)  Delivery  is  absolutely  essential  to 
pass  title.  The  legal  presumption  of  the  delivery  of  a  deed 
arises  from  the  signing  and  acknowledgment.  The  party 
claiming  under  it  must  prove  its  delivery.  Recording  is  not 
delivery.  {Barr  v.  Schroeder,  32  Cal.  609;  Boyd  v.  Slayback,  63 
Cal.  493;  Fitch  v.  Bunch,  30  Cal.  208;  Hibberd  v.  Smith,  67  Cal. 
547;  56  Am.  Rep.  726;  Bank  v.  Bailhache,  65  Cal.  327;  Harris 
V.  Harris,  59  Cal.  620;  Ward  v.  Dougherty,  75  Cal.  240;  7  Am. 
St.  Rep.  151.)  A  deed  does  not  become  effective  unless  a  de- 
livery is  made  with  the  assent  of  the  grantor.  {Black  v.  Sharkey, 
104  Cal.  280;  Gould  v.  Wise,  97  Cal.  532;  Dean  v.  Parker,  88 
Cal.  283;  Bury  v.  Young,  98  Cal.  446;  35  Am.  St.  Rep.  186;  Ord 
V.  Ord,  99  Cal.  525,  526.)  The  presumption  of  delivery  is  not 
conclusive  and  may  be  overcome  by  evidence  or  counter-pre- 
sumption arising  from  the  circumstances  in  proof.  (Code  Civ^ 
Proc,  sec.  1961.)  In  view  of  the  fact  that  Hodgdon  allowed 
Rising  to  make  a  second  deed,  and  allowed  the  grantees  under 
the  second  deed  to  pay  all  taxes  on  the  premises  for  thirty- 
eight  years,  the  presumption  of  delivery  to  Hodgdon  is  over- 
come by  the  counter-presumptions  that  Rising  was  innocent  of 
crime  in  making  the  second  deed,  and  that  those  exercising 
ownership  were  the  owners  of  the  property.  {Knolls  v.  Bam- 
hart,  71  N.  Y.  474.)  The  presumption  of  innocence  outweighs 
the  other  presumption  and  must  in  all  cases  prevail.  {Case  v* 
Case,  17  Cal.  600;  People  v.  Anderson,  26  Cal.  133;  People  v. 
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Beevers,  992  Cal.  89;  KUbum  v.  Kilbtim,  89  Cal.  46;  23  Am.  St. 
Rep.  447;  People  v.  FeiUn,  58  Cal.  218;  41  Am.  Rep.  258.) 

Freeman  &  Bates,  for  Respondent  Davis. 

Appellants  have  no  interest  in  the  property  partitioned,  and 
ought  not  to  be  heard  as  appellants  in  this  case,  not  being  pre- 
judiced by  the  judgment.  {In  re  Blythe^  108  Cal.  124;  Gates  v. 
Salmon,  46  Cal.  361,  375;  Pearson  v.  Creed,  78  Cal.  144.)  Ap- 
pellants, having  set  up  a  claim  under  Rising,  are  estopped  to 
contest  his  ownership  of  the  property.  {Frink  v.  Roe,  70  Cal. 
305;  McDonald  v.  Hannah,  59  Fed.  Rep.  977;  Horning  v.  Sweet, 
27  Minn.  277;  Orion  v.  Noonan,  19  Wis.  356;  Mickey  v.  Strat- 
ton,  5  Saw.  475,  479;  Oaines  v.  New  Orleans,  6  Wall.  715;  Ames 
V.  Beckley,  48  Vt.  402;  Butcher  v.  Rogers,  60  Mo.  140;  Sped  v. 
Gregg,  51  Cal.  200;  Gilliam  v.  Bird,  8  Ired.  280,  283;  49 
Am.  Dec.  379;  Boiling  v.  Teel,  76  Va.  493.)  Registration  of  the 
deeds  was  prima  facie  evidence  of  their  delivery.  (Devlin  on 
Deeds,  sec.  292;  Moore  v.  Giles,  49  Conn.  570;  Bensley  v.  A  twill, 
12  Cal.  231;  Green  v.  Green,  103  Cal.  110;  Anthony  v.  Chapman, 
65  Cal.  76;  Civ.  Code,  sec.  1055;  Ward  v.  Dougherty,  75  Cal. 
240;  7  Am.  St.  Rep.  151.) 

McFABLAND,  J. — This  action  was  brought  for  a  partition 
of  land  situated  in  the  city  and  county  of  San  Francisco, 
commonly  known  as  South  Beach  block  No.  26.  It  is  averred 
in  the  complaint  that  the  plaintiff  is  the  owner  of  the 
undivided  one-half  of  said  property  for  the  term  of  ninety- 
nine  years;  facts  are  averred  tending  to  show  that  the 
defendant,  the  Pacific  Improvement  Company,  is  the  owner 
of  the  other  undivided  one-half;  and  it  is  averred  that 
the  other  defendants,  who  are  quite  numerous,  claim  some  in- 
terest in  the  premises.  The  Pacific  Improvement  Company 
averred  in  its  answer  that  it  is  the  owner  of  the  undivided  one- 
half  of  said  premises,  and  prays  for  a  partition  as  asked  by  the 
plaintiff.  The  defendant  Lawrence  merely  denies  the  averments 
of  the  complaint,  and  the  other  defendants  set  up  title  in  sever- 
alty to  various  parts  of  the  said  premises,  and  deny  that  either 
the  plaintiff  or  the  said  improvement  company  have  any  inter- 
est in  any  of  the  premises.  The  court  below  found  by  its  inter- 
locutory decree  that  the  plaintiff  was  the  owner  of  an  undivided 
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one-half  intereet  in  the  premises  in  controversy;  that  the  defend- 
ant, the  Pacific  Improvement  Company,  is  the  owner  of  the  other 
undivided  one-half  interest;  and  that  neither  of  the  other  defend- 
ants has  any  right,  title,  or  interest  in  the  premises,  or  any  part 
thereof.  All  the  defendants  except  the  Pacific  Improvement 
Company  appeal  from  the  judgment  and  from  an  order  denying 
their  motion  for  a  new  trial. 

None  of  the  parties  were  in  possession  of  any  part  of  the  prem- 
ises in  contest  except  the  Pacific  Improvement  Company,  which 
took  actual  possession  of  all  said  premises  in  the  year  1891  or 
1892,  and  was  in  the  actual  possession  at  the  time  this  suit  was 
commenced. 

The  evidence  showed  that  in  1851  the  premises  in  contest  here 
belonged  to  the  city  of  San  Francisco;  that  in  said  year  one  Peter 
Smith  obtained  judgment  against  the  city  of  San  Francisco  for  a 
large  sum  of  money;  that  an  execution  was  issued  upon  said  judg- 
ment under  which  the  property  was  sold  by  the  sheriff  to  one 
George  W.  Daniels,  and  a  deed  made  to  him  by  the  sheriff  on  the 
twenty-sixth  day  of  June,  1851;  that  by  mesne  conveyances  the 
title  which  Daniels  received  by  virtue  of  said  sheriff's  deed  was 
vested  in  one  David  B.  Bising;  that  Bising,  on  March  30,  1853, 
conveyed  the  said  premises  by  deed  to  James  6.  Hodgdon;  and 
that  the  title  thus  conveyed  to  Hodgdon  afterward  vested — ^the 
undivided  one-half  in  plaintiff  Davis  and  the  other  undivided  half 
in  the  said  Pacific  Improvement  Company.  A  great  deal  of  the 
argument  of  appellants  is  to  the  point  that  the  deed  from  the 
sheriff  to  George  W.  Daniels  was  so  defective  in  description  of 
the  property  intended  to  be  conveyed  as  to  be  worthless  as  a  con- 
veyance of  said  block  26.  In  the  body  of  the  deed  the  expression 
'lot  26"  was  used  instead  of  **block  26";  but  the  returns  of  the 
sheriff  on  the  execution  were  introduced  by  plaintiff  without 
objection,  and  it  is  contended  by  plaintiff  that  the  deed,  together 
with  said  returns  and  certain  other  matters  put  in  evidence,  show 
that  the  deed  clearly  referred  to  block  26.  But  we  do  not  think 
it  necessary  to  pass  definitely  upon  this  point,  for  all  of  the  ap- 
pellants who  set  up  any  right  or  title  whatever  to  any  of  the 
premises  in  contest  base  their  right  under  conveyances  from  said 
Bising,  who  was  thus  the  common  grantor  of  the  appellants  and 
the  respondents.   If  Bising  had  no  title,  then  the  appellants  have 
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no  interest  in  any  of  the  premises  involved,  and  are  not  con- 
cerned in  the  judgment. 

Appellants  contend  that  respondents  show  no  title  because 
there  was  no  actual  proof  of  a  delivery  of  the  deed  from  the  sher- 
iff to  Daniels,  or  of  the  deed  from  Rising  to  Hodgdon,  both  of 
which  deeds  were  recorded  about  forty  years  before  the  com- 
mencement of  this  suit.  With  respect  to  the  deed  of  Daniels,  a 
certified  copy  of  which  was  offered  in  evidence,  it  would  be  suffi- 
cient to  say  that  no  objection  to  the  introduction  of  said  deed 
was  made  upon  the  ground  that  it  was  never  delivered;  and,  as  to 
the  deed  from  Bising  to  Hodgdon,  it  is  averred  in  the  answers  of 
the  parties  claiming  any  interest  in  the  premises  that  said  deed 
was  delivered.  Moreover,  the  copy  of  the  record  in  each  case  was 
evidence  sufficient,  in  the  absence  of  contrary  proof,  to  sustain 
a  finding  of  the  delivery  of  the  deed.  In  Antliony  v.  Chapman, 
65  Cal.  76,  the  court  said:  "The  objection  to  the  introduction  of 
a  duly  certified  copy  of  the  record  of  a  deed  from  Thomas  Adams, 
Jr.,  to  Robert  J.  Bell,  *on  the  ground  that  it  was  irrelevant  and 
inmiaterial,  and  that  there  was  no  proof  as  to  the  genuineness, 
due  execution,  or  delivery  of  the  original  deed,'  was  properly  over- 
ruled. The  authenticated  copy  of  the  record  was  prima  facie 
evidence  of  the  genuineness,  due  execution,  and  delivery  of  the 
original  deed.*'  The  due  recordation  of  a  deed  is  certainly  some 
evidence  of  its  delivery,  and  after  the  lapse  of  many  years  is 
strong  evidence;  and  in  either  case  it  is,  when  there  is  no  evi- 
dence to  the  contrary,  sufficient  to  establish  the  fact  of  delivery. 
If  the  law  were  otherwise  it  would  be  impossible  in  many  case& 
to  deraign  title  from  a  source  at  all  remote.  (See  Devlin  on 
Deeds,  sec.  292,  and  cases  there  cited.) 

Some  of  appellants  offered  in  evidence  a  deed  for  part  of  the 
premises  from  said  Rising  and  two  other  persons  who  were  his 
copartners  in  business,  executed  subsequently  to  the  said  deed 
from  Rising  to  Hodgdon;  respondents  objected  to  its  introduction 
upon  the  grounds  that  it  was  incompetent,  irrelevant,  and  imma- 
terial, and  that  it  appeared  that  Rising  had  no  title  at  the  date 
of  said  deed,  he  having  before  that  parted  with  his  title  to  Hodg- 
don; the  objection  was  sustained,  and  it  is  contended  that  this 
ruling  was  erroneous.  It  was  certainly  not  reversible  error.  If 
the  deed  had  been  admitted  it  would  have  been  worthless,  and  its 
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admission  in  evidence  would  not  in  any  way  have  changed  the 
aspects  of  the  case.  It  seems  that  at  one  time  some  of  the  appel- 
lants claimed  that  the  deed  from  Bising  to  Hodgdon  was  void 
because  made  with  intent  to  defraud  creditors^  and  there  are 
averments  to  that  eifect  in  some  of  the  answers  in  the  case  at 
bar;  but  there  was  no  evidence  offered  on  that  pointy  and  it  ap- 
pears to  have  been  definitely  adjudicated  against  appellants  in 
the  case  of  Frink  v.  Roe,  70  Cal.  296. 

We  see  no  other  points  which  call  for  discussion. 

The  judgment  and  order  appealed  from  are  affirmed. 

Henshaw,  J.,  and  Temple,  J.,  concurred. 
Hearing  in  Bank  denied. 


[Crim.  No.  213.    Department  Two.— September  4,  1897.1 

THE  PEOPLE,  Eespondent,  v.   JOHN  W.  MAXWELL,  Ap- 
pellant. 

OwMiHAii  Law— Pebjubt— Fal8«  Oath  ih  Ihbolvkhct.— Under  section  124  of 
the  Penal  Code,  the  crime  of  perjury.  In  making  a  false  oath  to  a 
petition  and  schedules  in  insolvency,  is  completed  when,  at  the  in- 
stance of  the  defendant,  the  papers  are  filed  in  court;  and  an  infor- 
mation therefor  should  allege  the  falsity  of  the  oath  as  of  that  time. 

Id.— Insufficient  Evidencb  of  Offense.— Under  section  1968  of  the  Code  of 
Civil  Procedure,  requiring  as  indispensable  evidence  to  a  conviction 
of  perjury  the  testimony  of  tvfo  witnesses,  or  of  one  witness  and 
corroborating  circumstances,  an  insolvent  debtor,  accused  of  perjury 
in  falsely  swearing  to  a  schedule  of  assets  which  omitted  a  particular 
promissory  note,  cannot  be  convicted  upon  mere  evidence  of  his  own- 
ership of  the  note  some  months  prior  to  the  filing  of  his  petition  in 
insolvency,  of  his  subsequent  possession  thereof,  and  of  his  admis- 
sion to  sundry  persons  that  he  had  money  or  resources  with  which 
to  pay  his  debts. 

APPEAL  from  a  judgment  of  the  Superior  Couri;  of  Napa 
County  and  from  an  order  refusing  a  new  triaL  E.  D.  Ham^ 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Dinkelspiel  &  Qesf ord,  and  E.  L.  Webber,  for  Appellant. 

W.  F.  Fitzgerald,  Attorney  General,  Henry  E.  Carter,  and 
Charles  H.  Jackson,  Deputies  Attorney  General,  for  Respondent. 

THE  COUET. — ^Defendant,  convicted  of  the  crime  of  perjury, 
appeals  from  the  judgment,  from  the  order  denying  his  motion 
in  arrest  of  judgment,  and  from  the  order  denying  his  motion 
for  a  new  trial. 

The  perjury  charged  was  a  false  oath  made  by  defendant  as  to 
matters  contained  in  his  petition  and  schedules  in  insolvency. 

It  is  first  insisted  that  the  information  is  defective  and  fails  to 
charge  the  crime  in  this,  that  it  is  alleged  that  at  the  time  de- 
fendant filed  his  petition  and  schedules  in  insolvency  he  was  the 
owner  of  a  note  referred  to  in  the  information  and  alleged  to 
have  been  omitted  from  the  schedules,  but  no  charge  is  made 
that  at  the  time  defendant  took  the  oath  he  was  the  owner  of  the 
note,  and  it  is  insisted  that  the  falsity  of  the  oath  must  be  de- 
termined by  the  state  of  facts  existing  at  the  time  the  oath  was 
taken,  and  not  at  the  time  when  the  petition  was  filed.  The  pe- 
tition and  schedules  bear  date  May  20,  1895,  and  were  filed  in 
the  superior  court  of  Napa  county  upon  that  date.  Appellant's 
contention  is  completely  disposed  of  by  the  provisions  of  section 
124  of  the  Penal  Code:  "The  making  of  a  deposition  or  certificate 
IS  deemed  to  be  complete,  within  the  provisions  of  this  chapter, 
from  the  time  when  it  is  delivered  by  the  accused  to  any  other 
person,  with  the  intent  that  it  be  uttered  or  published  as  true.*' 
In  this  case  the  of[ense  was  completed  when  at  the  instance  of 
defendant  the  papers  were  filed  in  the  court.  (See  PeopU  v.  B(h 
bks,  117  Cal.  681.) 

It  is  further  insisted  upon  the  part  of  appellant  that  the  evi- 
dence is  insufficient  to  sustain  the  verdict  and  judgment;  that 
the  conviction  was  had  upon  circumstantial  evidence  alone,  and 
that  there  was  an  absence  of  the  positive  testimony  of  two  wit- 
nesses, or  of  one  witness  and  corroborating  circumstances,  re- 
quired by  the  law  before  conviction  in  such  a  case  as  this  can  be 
had.  (Code  Civ.  Proc,  sec.  1968;  Peoph  v.  Wells,  103  Cal.  631; 
People  V.  Porter,  104  Cal.  415.) 

The  evidence  upon  the  part  of  the  people  showed  that  some 
months  prior  to  the  date  of  filing  the  petition  defendant  was  the 
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owner  of  a  promissory  note  for  sixteen  hundred  dollars  made  to 
bim  by  George  W.  Reid,  Archie  McKenzie  and  Qeorge  S.  McKen- 
zie.  Three  or  four  hundred  dollars  had  been  paid  upon  the  note 
before  the  petition  was  filed.  This  note  was  not  included  by  the 
insolvent  amongst  his  assets;  and  it  became  incumbent  upon  the 
prosecution  to  show  that  at  the  date  of  the  filing  of  the  petition 
and  schedules  in  insolvency  the  defendant  was  in  fact  the  owner 
thereof. 

Beid,  one  of  the  makers  of  the  note,  testified  for  the  prosecu- 
tion that  after  May  20,  1895,  he  paid  moneys  to  one  B.  K. 
Thompson  on  this  note,  and  took  Thompson's  receipt  therefor. 
The  receipts  were  in  evidence.  About  four  months  after  the  pe- 
tition was  filed  by  defendant  he  and  Beid  met  and  a  new  note  was 
executed  by  Beid  for  the  iinpaid  balance  of  the  old  note,  and  the 
latter  was  destroyed.  The  new  note  was  made  payable  to  defend- 
ant, and  was  signed  by  Beid  and  one  Smeltzer,  but  not  by  the 
McKenzies.  Beid,  asked  on  cross-examination  why  he  made  the 
payments  to  Thompson,  answered,  because  he  held  the  note;  and 
he  further  stated  that  Thompson  held  it  prior  to  May  20,  1895. 
He  also  testified  that  he  saw  an  assignment  written  on  the  back 
of  the  note  by  Maxwell  to  Thompson;  that  Maxwell  owed 
Thompson  something,  as  he  understood  it,  and  indorsed  tlie  note 
to  Maxwell  to  secure  him.    This  was  before  the  petition  was  filed. 

The  further  evidence  in  the  case  consists  of  testimony  as  to  ad- 
missions made  by  defendant  after  the  petition  was  filed.  That 
evidence  may  be  thus  summarized:  Welti,  a  creditor  of  defend- 
ant, testified  that  defendant,  the  day  after  the  petition  was  filed, 
showed  him  the  note  in  question,  and  said  he  had  money  enough 
to  pay  all  his  debts  from  money  coming  on  the  note.  He  did  not 
look  to  see  if  it  was  indorsed;  did  not  know  its  date  of  payment, 
saving  that  defendant  told  him  it  would  not  be  due  for  a  month 
or  two.  He  remembered  that  the  note  was  for  sixteen  hundred 
dollars,  and  was  payable  to  John  Maxwell.  Stoddard,  another 
creditor,  testified  that  the  day  after  defendant  filed  his  petition 
he  stated  to  the  witness  that  he  had  means  to  pay  what  he  owed 
him,  and  would  pay  him.  He  further  testified  that  a  day  or  two 
before  defendant  filed  his  petition  defendant  stated  to  witness 
that  he,  defendant,  could  take  back  the  stable  (for  the  purchase 
of  which  the  note  had  been  given),  by  giving  up  the  security  that 
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he  had  for  the  stable^  and  that  he  could  not  pay  witness,  as  Beid 
was  not  paying  for  the  stable  according  to  agreement.  George 
S.  McKenzie  testified  that  he  demanded  the  note  as  assignee  in 
insolvency  from  defendant,  and  defendant  told  him  the  note  be- 
longed to  Mr.  Thompson  before  he  went  into  insolvency,  and 
that  it  was  partly  paid  before  he  had  assigned  it  to  Thompson. 
Gable  testified  that  in  August,  1895,  he  asked  defendant  to  lend 
him  one  hundred  and  fifty  dollars  and  defendant  told  him  he 
had  the  money,  but  would  have  to  get  an  order  from  Bob  Thomp- 
son for  it.  Witness  did  not  state  what  Bob  Thompson  defend- 
ant referred  to. 

It  is  at  once  apparent  that  there  is  not  here  the  testimony  of 
two  witnesses  bearing  evidence  to  the  corpus  delicti,  nor  yet  the 
direct  evidence  of  one  witness  supported  by  corroborating  circum- 
stances. The  evidence  is  all  in  its  nature  circumstantial.  The 
utmost  effect  that  can  be  given  to  the  admissions  of  the  defend- 
ant^ testified  to  by  the  witnesses,  is  that  after  the  date  of  the  al- 
lied perjury  he  had  the  promissory  note  in  his  possession  (with 
the  presumption  of  ownership  attaching  thereto),  and  that  he 
stated  to  sundry  persons  that  he  had  money  or  resources  with 
which  to  pay  his  debts. 

Section  1968  of  our  Code  of  Civil  Procedure,  requiring  as  in- 
dispensable evidence  to  a  conviction  of  perjury  the  testimony  of 
two  witnesses  or  of  one  witness  and  corroborating  circumstances, 
is  a  statutory  enactment  of  the  rule  which  prevailed  at  common 
law.  It  may  be  argued  with  much  force  that  in  adopting  this 
rule  it  was  adopted  in  the  light  of  the  decisions  of  the  common- 
law  courts  in  interpretation  of  it.  From  the  eminence  of  the 
tribunal  which  has  declared  it,  one  of  those  decisions  entitled  to 
the  utmost  respect  is  that  of  the  supreme  court  of  the  United 
States  in  Untied  States  v.  Wood,  14  Pet.  430.  That  decision 
was  handed  down  in  1840,  and  the  contention  that  the  rule  of 
common  law  enacted  in  our  code  is  to  be  interpreted  by  its  light 
is  entitled  to  much  weight.  The  defendant  was  there  indicted 
under  the  revenue  collection  laws  for  the  crime  of  perjury,  al- 
leged to  have  been  committed  in  falsely  swearing  to  the  purchase 
price  of  certain  goods  imported  by  him.  There  was  an  absence 
of  the  testimony  of  living  witnesses  to  the  offense.  Its  place  waa 
supplied  by  the  books  of  defendant  and  by  his  letters  and  cor- 
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respondence  with  his  father,  an  English  merchant,  from  whom 
the  purchases  were  made.  By  these  it  was  made  to  appear  that 
he  had  entered  into  a  conspiracy  with  his  father  to  defraud  the 
government  of  the  United  States  by  false  invoices  and  returns, 
and  that  the  price  in  fact  paid  by  him  for  the  goods  was  much 
greater  than  that  to  which  he  had  sworn.  After  elaborate  con- 
sideration of  the  question,  the  court  thus  sums  up  the  matter: 
"In  what  case,  then,  will  the  rule  not  apply?  Or  in  what  cases 
may  a  living  witness  to  the  corpus  delicti  of  a  defendant  be  dis- 
pensed with,  and  documentary  or  written  testimony  be  relied  up- 
on to  convict?  We  answer,  to  all  such  where  a  person  is  charged 
with  a  perjury,  directly  disproved  by  documentary  or  written  tes- 
timony springing  from  himself,  with  circumstances  showing  the 
corrupt  intent.  In  cases  where  the  perjury  charged  is  contradict- 
ed by  a  public  record,  proved  to  have  been  well  known  to  the  de- 
fendant when  he  took  the  oath;  the  oath  only  being  proved  to 
have  been  taken.  In  cases  where  a  party  is  charged  with  taking 
an  oath  contrary  to  what  he  must  necessarily  have  known  to  be 
the  truth,  and  the  false  swearing  can  be  proved  by  his  own  let- 
ters relating  to  the  fact  sworn  to,  or  by  other  written  testimony 
existing  and  being  found  in  the  possession  of  a  defendant,  and 
which  has  been  treated  by  him  as  containing  the  evidence  of  the 
fact  recited  in  it." 

We  do  not  stop  here  to  decide  whether  the  rule  as  thus  inter- 
preted should  govern  this  court  in  its  construction  of  section 
1968  of  the  Code  of  Civil  Procedure,  for  the  evidence  in  this 
case  by  bo  means  comes  up  to  that  rule.  Of  positive  testimony 
there  is  none,  nor  is  there  any  documentary  or  written  evidence 
by  which  its  place  may  be  supplied.  Even  if  the  parol  admissions 
of  a  defendant  covering  directly  the  matter  charged  could  un- 
der any  circumstances  be  held  sufficient,  as  a  substitute  for  the 
required  documents,  the  evidence  here  introduced  falls  far  short 
even  of  that.  The  admissions  do  not  go  directly  to  the  matter 
charged,  but  to  collateral  matters  from  which  the  jury  was  asked 
to  draw  the  inference  of  guilt. 

The  evidence  in  this  regard  being  wholly  insufficient,  for  this 
reason  the  judgment  and  order  are  reversed  and  the  cause  re- 
manded. 
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[S.  F.  No.  6ia    Department  One.— September  8,  1897.] 

LORINr  FOX,  Respondent,  v.  OAKLAND  CONSOLIDATED 
STREET  RAILWAY,  Appellant 

NsoLioBNCB— Operation  of  Elbotbio  Kailway— Death  of  Child-— Appeal— 
CoNrLicTim}  Evidence— Credibility  of  Witnesses— Question  for  Jury. 
The  credibility  of  witnesses  is  a  question  for  the  jury;  and  where, 
in  an  action  for  negligence  against  an  electric  railway  company  for 
such  careless  operation  of  its  cars  as  to  cause  the  death  of  an  infant 
child  of  the  plaintiff,  the  testimony  of  two  witnesses  for  the  plain- 
tiff tends  to  prove  the  negligence  of  the  defendant,  as  against  con- 
flicting evidence  to  the  contrary,  a  verdict  of  the  jury  for  the  plain- 
tiff cannot  be  disturbed  upon  appeal,  upon  the  ground  that  such  wit- 
nesses were  unworthy  of  credence,  where  there  is  nothing  so  inher- 
ently or  otherwise  manifestly  incredible  in  their  testimony  as  to  jus- 
tify the  court  in  ignoring  iL 

Id.— Neolioence,  When  a  Question  of  Fact.— Negligence  is  not  absolute, 
but  is  relative  to  circumstances,  and  it  is  very  rarely  that  a  set  of 
circumstances  is  presented  which  enables  the  court,  as  matter  of 
law,  to  say  that  negligence  has  been  shown,  but,  as  a  general  rule, 
it  is  a  question  of  fact,  or  of  inference  of  fact,  to  be  deduced  by  the 
jury  from  the  circumstances  proved;  and  even  conceded  facts,  where 
there  is  no  conflict  in  the  evidence,  may  as  readily  afford  a  difference 
of  opinion  as  to  the  inferences  and  conclusions  to  be  drawn  there- 
from, as  in  cases  where  the  evidence  is  conflicting,  and  where  there 
is  room  for  such  difference,  the  question  is  one  of  fact  for  the  jury. 

Id.— Contributory  Neoliqenoe  of  Parents— Care  of  Child— Debatable 
Question.— Parents  are  chargeable  with  ordinary  care  in  the  protection 
of  their  minor  children;  and  where  a  young  child  had  been  told  by 
its  mother  not  to  leave  the  house,  and  she  supposed  that  he  re- 
mained in  the  house,  but  the  child  left  it  contrary  to  her  command, 
while  she  was  engaged  in  washing,  and  wandered  to  another  street, 
where  the  electric  cars  were  running,  and  where  he  had  been  fre- 
quently told  not  to  go,  and  was  there  run  over  and  killed,  the  ques- 
tion whether  the  conduct  of  the  mother,  in  permitting  the  child  to 
be  out  of  her  sight  for  a  period  of  fifteen  or  twenty  minutes,  with- 
out satisfying  herself  of  its  whereabouts,  was,  under  all  the  circum- 
stances, a  want  of  ordinary  care,  is  a  fairly  debatable  question, 
which  the  jury  are  to  determine. 

Id.— Liability  fob  Gross  Neoliobnce— Contributory  Nbglioence  not 
Controlling.- Where  there  is  evidence  tending  to  show  that  when  the 
child  went  upon  the  railway  track,  he  was  a  sufficient  distance  in 
advance  of  the  approaching  car  to  have  enabled  those  in  charge  of 
the  car,  by  the  exercise  of  ordinary  care,  to  have  stopped  before 
striking  the  child,  such  evidence  tends  to  show  gross  negligence  on 
the  part  of  the  defendant's  servants,  and  to  justify  a  finding  for 
plaintiff,  notwithstanding  the  negligence  of  the  parents  in  permitting 
the  child  to  be  in  the  street. 
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Id.— Duty  to  Ayoid  Ivjubt  to  Nbolioutt  PnsoN.— A  party  haying  an 
opportunity,  by  the  exercise  of  proper  care,  to  aroid  injuring  an- 
other,  must  do  so,  notwithstanding  the  latter  has  placed  himself  in 
the  situation  by  his  o\nk  negligence  or  wrong. 

In.— Etidskcs— PovBirrr  of  Plaintiff— Inability  to  Employ  Snbyamts  to 
Kenp  Ohild— Gontbibutoby  Nboliobncb— Ebbonbous  Instbuctions. — 
Evidence  that  the  plaintiff  had  no  seryants,  and  was  too  poor  to  em< 
ploy  any  to  keep  his  child,  has  no  releyant  or  competent  bearing  up* 
on  the  question  whether  he  has  given  the  child  that  degree  of  care 
which  the  law  requires  at  his  hands,  and  it  is  erroneous  to  instruct 
the  jury  that  the  fact  that  plaintifP  is  a  poor  man,  if  true,  is  a  mat- 
ter to  be  considered  by  them  in  determining  whether  or  not  he  has 
been  guilty  of  contributory  negligence. 

Id.— ExcBssiYB  Ybbdict— PxcuNiABY  Yalub  of  Sbbyicbs  of  Infant.— The 
jury  can  award  nothing  in  the  way  of  penalty  for  the  death  of 
the  child,  nor  for  the  sorrow  or  grief  of  his  parents,  but  must  con- 
fine their  verdict  to  an  amount  which  will  justly  compensate  the 
father  who  sues  for  the  death  for  the  probable  value  of  the  services 
of  the  cliild  during  his  minority,  taking  into  consideration  the  cost 
of  hh  support  and  maintenance  during  the  early  and  helpless  part  of 
his  life;  and  the  deprivation  of  the  comfort,  society,  and  protec- 
tion  of  the  son  can  only  be  considered  as  affecting  the  pecuniary 
value  of  his  services  to  the  plaintifif;  and  a  verdict  for  six  thousand 
dollars  for  the  death  of  an  infant  child  four  and  a  half  years  of  age^ 
at  suit  of  the  father,  is  excessive,  and  must  be  deemed  to  have  been 
prompted  by  improper  motives  on  the  part  of  the  jury. 

Id.— Plxadino— Sbpabatb  Avxbments  or  Damaob— Loss  of  Socibty— Loss 
OF  Eabninos— Election.- Where  the  complaint  averred  that  by  the 
death  of  the  child,  caused  by  the  negligence  of  the  defendant,  plain- 
tiff had  been  deprived  of  the  society  and  companionship  of  said 
child,  to  his  damage  in  the  sum  of  fifty  thousand  dollars,  and  fur- 
ther averred  that  plaintiff  had  been  deprived  of  his  services  and 
earnings  of  the  reasonable  value  of  eight  thousand  dollars,  where- 
fore plaintiff  demanded  judgment  in  the  aggregate  sum  of  fifty-eight 
thousand  dollars,  it  is  not  error  for  the  court  to  refuse  to  require 
plaintiff  to  elect  upon  which  of  the  two  separate  averments  of  dam* 
age  he  would  rely,  the  matters  alleged  not  being  properly  the  sub- 
jects of  separate  averments,  the  loss  of  society,  etc.,  being  but  an  ele- 
ment in  estimating  the  value  of  the  services;  and  the  objection  to 
the  manner  of  pleading  is  not  to  be  reached  by  such  motion,  though 
it  miicht,  perhaps,  be  reached  by  a  demurrer  for  uncertainty  or  am- 
biguity. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County  and  from  an  order  denying  a  new  trial.  F.  B. 
Ogden,  Judge. 

The  averments  of  the  complaint  upon  the  subject  of  damages 
were  substantially  as  set  forth  in  the  last  syllabus.  The  main 
facts  of  the  case  are  stated  in  the  opinion  of  the  court 
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Chickering,  Thomas  ft  Gregory,  and  Fitzgerald  ft  Abbott,  for 
Appellant. 

The  poverty  of  the  plaintiff  was  not  competent  to  show  free- 
dom from  contributory  negligence.  {Mayhew  v.  Burns,  103  Ind. 
328;  Indianapolis  etc.  Ry.  Co.  v.  Piizer,  109  Ind.  179;  58  Am. 
Rep.  387;  Patterson's  Railway  Accident  Law,  77;  Mahoney  v. 
San  Francisco  etc.  Ry.  Co.,  110  Cal.  471, 476.)  The  law  does  not 
set  up  one  standard  by  which  to  determine  the  rights  or  measure 
the  conduct  of  the  rich,  and  another  for  the  poor.  {Hagan^s  Peti- 
lion,  5  Dill.  96;  Shea  v.  Potrero  etc.  R.  R.  Co.,  44  Cal.  414;  Delphi 
V.  Lowery,74  Ind.  520;  39  Am.  Rep.  98;  Pittsburgh  etc  Ry.  Co.  v. 
Powers,  74  111.  341;  Chicago  v.  O'Brennan,  65  111.  160;  Sherlock 
V.  Ailing,  44  Ind.  184;  Illinois  Cent.  R.  R.  Co.  v.  Baches,  55  IlL 
388;  Pennsylvania  R.  R.  Co.  v.  Books,  57  Pa.  St.  339;  98  Am.  Dec, 
229;  Chicago  etc.  Ry.  Co.  v.  Bayfeld,  37  Mich.  205.)  We 
contend  that  when  the  evidence  is  not  conflicting,  and  where 
the  facts  are  admitted  or  proved  without  contradiction,  as 
in  the  case  at  bar,  it  was  the  duty  of  the  court  to  determine 
whether  or  not  plaintiff  or  his  child  were  guilty  of  contribu- 
tory negligence,  and  that  the  court  should  not  have  submitted 
to  the  jury  the  question  as  to  whether  or  not  the  parents  exer- 
cised reasonable  care  to  prevent  the  escape  of  the  child  onto  the 
street.  This  rule  has  been  settled  by  the  following  cases: 
Stevenson  v.  Southern  Pae.  Co.,  102  Cal.  143, 144;  Davis  v.  Cal- 
ifornia Street  C.  R.  R.  Co.,  105  Cal.  131, 136;  Fernandez  v.  Sac- 
ramento etc.  Ry.  Co.,  52  Cal.  45;  Orcutt  v.  Pacific  Coast  Ry.  Co., 
85  Cal.  291,  298;  Glascock  v.  Central  Pae.  R.  R.  Co.,  73  Cal.  137; 
Bailey  v.  Market  Street  C.  Ry.  Co.,  110  Cal.  321,  329.  The  con- 
tributory negligence  of  the  parents  in  permitting  their  child  to 
be  in  a  place  of  danger  is,  in  law,  the  proximate  cause  of  the 
accident.  (Booth  on  Street  Railways,  sec.  390;  Karr  v.  Parks, 
40  Cal.  188;  Roller  v.  Sutter  Street  R.  R.  Co.,  66  Cal.  230;  Toledo 
etc.  Ry.  Co.  v.  Orable,  88  111.  441;  Louisville  etc.  Ry.  Co,  v. 
Murphy,  9  Bush,  522;  Williams  v.  Railway  Co.,  60  Tex. 
205;  Pittsburgh  etc.  Ry.  Co.  v.  Vining,  27  Ind.  513;  92  Am.  Dec. 
269;  St.  Louis  etc.  Ry.  Co.  v.  Freeman,  36  Ark.  41;  Callaghan  v. 
Bean,9  Allen, 401;  Glasseyv.  Railroad  Co.,b7  Pa.  St.  172;  Jeffer- 
sonvUle  etc.  R.  R.  Co.  v.  Bowen,  40  Ind.  545;  Ca^ey  v.  Smith,  152 
Mass.  294;  23  Am.  St.  Rep.  842;  Evansville  etc.  R.  R.  Co.  v.  Wolf, 
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59  Ind.  89.)  The  verdict  is  excessive,  being  bo  disproportioned  to 
the  injury  produced  as  to  show  that  the  jury  must  have  acted 
through  passion  or  prejudice.  {Morgan  v.  Southern  Pac,  Co.y  95 
Cal.  510,  519;  29  Am.  St.  Rep.  143;  Wheaton  v.  North  Beach  etc. 
R.  R,  Co.,  36  Cal.  591;  Kinsey  v.  Wallace,  36  Cal.  462, 480;  Tar- 
hell  V.  Central  Pac.  R.  R.  Co.,  34  Cal.  616,  623;  Aldrich  v.  Palmer, 
24  Cal.  513;  McCarty  v.  Fremont,  23  Cal.  196;  Runell  v.  Denni- 
8on,  45  Cal.  337;  50  Cal.  243;  Phelps  v.  Cogswell,  70  Cal.  201; 
Virkahurg  v.  McLain,&l  Miss.  4;  Potter  v.  Chicago  etc.  R.R.  Co., 
22  Wis.  615;  Gunderson  v.  Northwestern  Elevator  Co.,  47  Minn. 
161;  Strutzel  v.  St.  Paul  etc.  Ry,  Co.,  47  Minn.  543.)  The  evi- 
dence was  not  sufficient  to  show  negligence  of  the  defendant, 
which  cannot  be  presumed  from  the  fact  of  injury,  and  there  is 
no  substantial  proof  of  want  of  ordinary  care.  (Roller  v.  Sutter 
Street  R.  R.  Co.,  66  Cal.  230;  Bailey  v.  Market  Street  etc.  Ry.  Co., 
supra;  Booth  on  Street  Railway  Law,  sec.  323;  Maschik  v.  St. 
Louis  etc.  Ry.  Co.,  71  Mo.  276;  Fentony.  Railway  Co.,  126  N.  Y. 
625;  Citizens*  Street  Ry.  Co.  v.  Cary,  56  Ind.  396;  ChryHal  v. 
Troy  etc.  R.  R.  Co.,  105  N.  Y.  164.)  There  was  no  substantial 
conflict  in  the  evidence.  {Driecoll  v.  Market  Street  etc.  Ry.  Co., 
97  Cal.  553,  562,  563;  33  Am.  St.  Rep.  203.) 

Frederick  E.  Whitney,  and  M.  C.  Chapman,  for  Respondent 

Though  there  is  conflict  in  the  authorities,  the  weight  of  rea- 
son and  authority  is  in  favor  of  the  position  that  a  parent  of 
limited  means,  who  cannot  maintain  help  in  the  care  of  his 
child,  and  has  no  playground  for  it,  is  only  responsible  for  ordi- 
nary care,  under  the  circumstances  in  which  he  is  placed,  while 
ordinary  care,  in  a  person  of  more  means,  might  require  greater 
safeguards.  {Hedin  v.  City  etc.  Ry.  Co.,  26  Or.  156;  Kay  v. 
Pennsylvania  R.  R.  Co.,  65  Pa.  St.  277;  Pittsburgh  etc.  R.  R.  Co.  v. 
Pearson,  72  Pa.  St.  169;  Philadelphia  etc.  R.  R.  Co.  v.  Long,  75 
Pa.  St  257;  Winters  v.  Kansas  City  etc.  Ry.  Co.,  99  Mo.  520;  17 
Am.  St.  Rep.  591;  Walters  v.  Chicago  etc.  R.  R.  Co.,  41  Iowa,  71, 
78;  Beach  on  Contributory  Negligence,  sec.  135,  p.  172.)  The 
question  of  contributory  negligence,  under  the  circumstances 
of  this  case,  was  one  of  fact  for  the  jury.  (Hedin  v.  City  etc, 
Ry.  Co.,  supra;  Schierhold  v.  North  Beach  etc.  R.  R.  Co.,  40  Cal. 
447,  454;  Birkett  v.  Knickerbocker  Ice  Co.,  110  N.  Y.  504,  507; 
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Kunz  V.  Troy,  104  N.  Y,  344,  352;  58  Am.  Rep.  508;  Morgan  v. 
Illinois  etc.  Bridge  Co,,  5  Dill.  96;  Weissner  v.  St.  Paul  etc. 
Ry.  Co.,  47  Minn.  468,  471;  Weil  v.  Dry  Dock  etc.  Ry.  Co.,  119 
N.  Y.  147,  152;  Houston  City  etc.  Ry.  Co.  v.  Dillon,  3  Tex. 
Civ.  App.  303;  Baker  v.  Flint  etc.  R.  R.  Co.,  91  Mich.  298, 
307,  308;  30  Am.  St.  Rep.  471.)  If  plaintiff  was  negligent 
in  permitting  the  child  to  be  upon  the  street,  yet,  under  the 
facts,  it  being  possible  to  stop  the  car  in  time  to  avoid  the 
injury,  defendant  is  liable,  ordinary  negligence  in  case  of  an 
adult  being  gross  negligence  in  case  of  an  infant.  (Schierhold 
V.  North  Beach  etc.  R.  R.  Co.,  supra;  Walters  v,  Chicago  etc. 
R.  R.  Co.,  supra;  Little  Rock  etc.  Ry.  Co.  v.  Barker,  39  Ark. 
491;  Indianapolis  etc.  Ry.  Co.  v.  Pitzer,  109  Ind.  179;  58  Am. 
Rep.  387;  Farris  v.  Cass  Avenue  etc.  Ry.  Co.,  80  Mo.  325, 
328;  Schwier  v.  New  York  etc.  R.  R.  Co.,  90  N.  Y.  558.)  A  rail- 
road company  is  liable  for  gross  negligence  notwithstanding 
the  existence  of  contributory  negligence.  {Esrey  v.  Southern 
Pac.  Co.,  103  Cal.  541;  Meeks  v.  Southern  Pac.  R.  R.  Co.,  56  Cal. 
513;  38  Am.  Rep.  67,  70;  Frazer  v.  Railroad  Co.,  81  Ala,  185; 
Becker  v.  Cincinnati  St.  Ry.  Co.,  2  Ohio  Dec.  137;  Winters  v. 
Kansas  City  R.  R.  Co.,  99  Mo.  509,  520;  17  Am.  St.  Rep.  591.) 
The  denial  of  the  motion  to  compel  an  election  is  not  review- 
able upon  appeal.  {People  v.  Briggs,  114  N.  Y.  56;  Brady  v» 
Ludlow  Mfg.  Co,,  154  Mass.  468.)  No  special  damages  were 
necessary  to  be  averred  in  this  case,  and  the  complaint  sup- 
ports the  general  verdict.  {Morgan  v.  Southern  Pac.  Co.,  95 
Cal.  510,  520;  29  Am.  St.  Rep.  143;  Qehhie  v.  Mooney,  121  111. 
255;  Schultz  v.  Third  Avenue  R.  R.  Co.,  89  N.  Y.  242, 246,  247.) 
An  objection  of  uncertainty  in  pleading  cannot  be  raised  for 
the  first  time  on  appeal.  {Seliginan  v.  Armando,  94  Cal.  314.) 
The  question  of  credibility  of  witnesses  and  probability  of 
their  evidence  is  for  the  jury.  {Morgan  v.  Southern  Pac.  Co., 
supra.)  The  verdict  was  not  excessive.  The  jury  had  dis- 
cretion as  to  the  amount  of  damages,  and  no  absolute  standard 
can  be  fixed.  {Redfield  v.  Oakland  etc.  Ry.  Co.,  110  Cal.  277, 
285,  286;  Howland  v.  Oakland  etc.  Ry.  Co.,  110  Cal.  513;  Lake 
Erie  etc.  Ry.  Co.  v.  Acres,  108  Ind.  548;  Louisville  etc.  Ry.  Co. 
V.  Pedigo,  108  Ind.  481;  Louisville  etc.  Ry.  Co.  v.  Fahey,  104 
Ind.  409;  Louisville  etc.  Ry.  Co.  v.  Wbod,  113  Ind.  544.) 
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VAN  FLEET,  J.— Action  by  thej^atherjto  recoTer  dAinages 
resulting  from  thepeath  of  his  infant  so^alleged  to  have  been 
caused  by  the  negligence  of  defendant  in  running  oyer  him  with 
one  of  its  electric  cars. 

Judgment  was  for  plaintiff,  and  defendant  appeals  therefrom 
and  from  an  order  denying  it  a  new  trial. 

1.  Appellant  devotes  a  considerable  portion  of  its  brief  in  an 
effort  to  convince  us  that  the  evidence  fails  to  show  any  negli- 
gence on  the  part  of  defendant.  The  task  has  proven  fruitless. 
An  examination  of  the  evidence  discloses  a  substantial  conflict 
upon  that  issue,  however  much  it  may  be  said  to  preponderate  in 
defendant's  favor.  Much  of  counsels  argument  in  this  behalf 
is  expended  in  endeavoring  to  demonstrate  that  the  two  witnesses 
whose  testimony  tends  to  create  the  conflict  were  wholly  un- 
worthy of  credence,  and  that  therefore  the  evidence,  while  ap- 
parently conflicting,  is  not  so  in  substance.  But  the  credibility 
of  witnesses  is  a  question  for  the  jury,  so  long  as  the  testimony 
which  they  give  has  a  legal  tendency  to  establish  the  fact,  and 
where,  as  here,  there  is  nothing  so  inherently  or  otherwise  mani- 
festly improbable  in  its  character  as  to  justify  the  court  in  ignor- 
ing it 

2.  Appellant  also  contends  that  under  the  evidence  the  plain- 
tiff was  shown  to  have  been  guilty  of  contributory  negligence  in 
permitting  his  child  to  expose  himself  unattended  and  unpro- 
tected to  the  dangers  of  the  street,  and  that  that  issue  should 
have  been  withheld  from  the  jury. 

The  evidence  upon  this  question  was  in  substance  this:  Plain- 
tiff's dwelling  fronted  on  Tenth  street,  in  the  city  of  Oakland, 
about  one  hundred  feet  from  Franklin  street,  along  which  ran 
defendant's  railway;  his  family  consisted,  at  the  time,  of  his  wife, 
a  daughter  of  about  thirteen  years,  and  the  boy  that  was  killed, 
aged  four  and  one-half  years.  The  father  worked  at  his  trade, 
and  was  away  from  home  during  the  day;  the  daughter  attended 
school,  the  little  boy  remaining  at  home  with  his  mother,  who 
did  her  own  work.  The  boy  was  permitted  to  play  on  the  side- 
walk, there  being  no  front  yard,  and  sometimes  with  other  boys 
on  Tenth  street  in  front  of  the  dwelling,  but  he  had  been  repeat- 
edly admonished  by  his  parents  not  to  go  to  Franklin  street 
where  the  cars  ran,  because  they  knew  it  was  dangerous,  and  he 
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was  not  permitted  to  go  there  with  their  knowledge;  he  was  an 
ordinarily  obedient  child,  and  generally,  as  admonished,  played 
near  his  home,  but  wonld  at  times  stray  onto  Franklin  street 
without  his  mother^s  knowledge;'  on  such  occasions,  when  she 
discovered  the  fact,  she  would  either  go  or  send  after  him.  Her 
daughter,  when  at  home,  generally  looked  after  the  boy,  but  when 
at  school  the  mother  had  his  sole  care.  To  quote  from  the  lat- 
ter's  testimony:  "Of  course  I  couldn't. watch  him  every  minute; 
he  could  open  the  door  and  go  out,  but  he  was  generally  a  very 
good  child  to  mind — ^better  than  the  average  child.  I  tried  to 
keep  him  in  the  best  I  could,  anyway.  It  was  not  very  often 
that  I  had  occasion  to  call  him  away  from  Franklin  street.  If 
he  was  not  in  front  of  the  house  I  would  have  some  one  go  after 
him,  or  go  after  him  myself  and  bring  him  back.  He  very  sel- 
dom went  away  when  J  told  him  not  to  go.*' 

On  the  occasion  of  the  accident  the  mother  was  engaged  in  do- 
ing some  washing  on  the  back  porch  of  the  house.  She  testified: 
'1  did  not  know  for  certain  that  the  little  boy  was  in  the  street 
at  that  time.  He  came  in  fifteen  or  twenty  minutes  before  he  was 
killed,  and  I  told  him  not  to  go  away.  Then  I  went  right  on 
with  my  washing.    I  supposed  he  was  in  the  house.    I  didn't  go 

right  to  see,  just  exactly  right  away There  was  no  one 

in  the  house  at  the  time  the  little  boy  came  in,  and  I  told  him 
not  to  go  out.  The  little  girl,  thirteen  years  old,  at  the  time  was 
helping  me  on  the  porch  washing.  I  did  not  see  the  accident. 
There  was  no  servant  employed  by  myself  or  husband  about  the 
premises.  The  little  boy  was  in  the  house  about  fifteen  or  twen- 
ty minutes  before  he  was  killed/'  The  boy  had  gone  to  Frank- 
lin street,  got  on  the  defendant's  railway  in  front  of  an  advanc- 
ing car,  and  was  run  over  and  killed. 

This  evidence  is  practically  vrithout  controversy,  and  defend- 
ant's claim  is  that  it  establishes  negligence  per  se  which  should 
preclude  recovery. 

If  the  term  "negligence"  signified  an  absolute  quantity  or  thing 
to  be  measured  in  all  cases  in  accordance  with  some  precise  stand- 
ard, much  of  the  difficulty  which  besets  courts  in  the  solution 
of  this  class  of  cases  would  be  at  once  dissipated.  But,  unfor- 
tunately, it  does  not.  Negligence  is  not  absolute,  but  is  a  thing 
which  is  always  relative  to  the  particular  circumstances  of  which 
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it  is  sought  to  be  predicated.  For  this  reason  it  is  very  rare  that 
a  set  of  circumstances  is  presented  which  enables  a  court  to  say  as 
a  matter  of  law  that  negligence  has  been  shown.  As  a  very  gen- 
eral rule,  it  is  a  question  of  fact  for  the  jury — an  inference  to  be 
deduced  from  the  circumstances;  and  it  is  only  where  the  deduc- 
tion to  be  drawn  is  inevitably  that  of  negligence  that  the  court 
is  authorized  to  withdraw  the  question  from  the  jury.  The  fact 
that  the  evidence  may  be  without  conflict  is  not  controlling,  nor 
even  necessarily  material.  Conceded  facts  may  as  readily  afford 
a  difference  of  opinion  as  to  the  inferences  and  conclusions  to  be 
drawn  therefrom  as  those  which  rest  upon  conflicting  evidence; 
and,  if  there  be  room  for  such  difference,  the  question  must  be 
left  to  the  jury.  (Beach  on  Contributory  Negligence,  sec.  163; 
Schierhold  v.  North  Beach  etc.  R.  R.  Co.,  40  Cal.  447,  453; 
Van  Praag  v.Oale,  107  Cal.  438.) 

Within  these  principles  the  evidence  in  this  case  cannot  be  said 
to  establish  negligence  per  se.  Parents  are  chargeable  with  the 
exercise  of  ordinary  care  in  the  protection  of  their  minor  chil- 
dren; and  whether  the  conduct  of  the  mother,  for  which  plaintiff 
is  to  be  held  responsible,  in  permitting  the  deceased  child  to  be 
out  of  her  sight  for  a  period  of  from  fifteen  to  twenty  minutes, 
without  satisfying  herself  of  his  whereabouts,  was,  under  all  the 
circun^tances,  a  want  of  ordinary  care,  was,  we  think,  a  fairly 
debatable  question.  {Schierhold  v.  North  Beach  etc.  R.  R,  Co., 
supra;  Meeks  v.  Southern  Pac.  R.  R.  Co.,  56  Cal.  513;  38  Am. 
Rep.  67;  BirJcett  v.  Knickerbocker  Ice  Co.,  110  N.  Y.  504.) 

But,  were  defendant's  contention  sustainable  in  this  respect,  it 
would  not  necessarily  determine  the  plaintiff's  right  to  recover. 
There  was  evidence  tending  to  show  that  when  the  child  went 
upon  the  railway  track  he  was  a  sufficient  distance  in  advance  of 
the  approaching  car  to  have  enabled  those  in  charge  thereof,  by 
the  exercise  of  ordinary  care,  to  have  stopped  before  striking  him. 

This  evidence,  if  believed  by  the  jury,  and  their  verdict  im- 
plies that  it  was,  would  tend  to  show  gross  negligence  on  the  part 
of  defendant's  servants,  and  justify  a  finding  for  plaintiff  not- 
withstanding the  negligence  of  the  parents  in  permitting  the 
child  to  be  in  the  street.  This  is  upon  the  principle,  now  firmly 
established  in  this  state,  that  a  party  having  an  opportunity  by 
the  exercise  of  proper  care  to  avoid  injuring  another  must  do  so. 
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notwithstaiiding  the  latter  has  placed  himself  in  the  situation  of 
danger  by  his  own  negligence  or  wrong.  {Schierhold  v.  North 
Beach  etc.  R.  B.  Co,,  supra;  Needham  v.  San  Francisco  etc. 
R.  R.  Co,,  37  Cal.  409;  Meeks  v.  Southern  Pac.  R,  R.  Co.,  supra; 
Esrey  v.  Southern  Pac.  R.  R.  Co.,  103  Cal.  541,  644;  Cunning- 
ham V.  Los  Angeles  Ry.  Co.,  115  Cal.  561.) 

3.  Defendant  complains  of  the  action  of  the  court  in  another 
respect  affecting  its  defense  of  contributory  negligence. 

The  court,  against  defendant's  objection,  permitted  plaintiff  to 
testify  that  he  had  no  servants,  and  was  too  poor  to  employ  any; 
and  in  submitting  the  case  to  the  jury  charged  them  that  "the 
fact  that  plaintiff  is  a  poor  man,  if  that  be  true,  constitutes  no 
ground  why  he  is  entitled  to  a  verdict,  but  is  a  matter  to  be  con- 
sidered by  you  in  determining  whether  or  not  he  has  been  guilty 
of  contributory  negligence.'^  This  action  of  the  court  is  assigned 
as  error,  in  that  it  submitted  to  the  jury  an  element  having  no 
competent  bearing  upon  the  issue. 

The  question  whether  the  poverty  of  the  parents  can  be  con- 
sidered by  the  jury  in  such  a  case  in  determining  the  question 
of  their  negligence  is  one  which  has  given  rise  to  some  contrariety 
of  expression,  both  from  courts  and  law-writers;  but  we  think 
the  better  reasoning  decidedly  against  its  consideration.  We  are 
unable  to  perceive  wherein  the  fact  that  a  parent  may  or  may 
not  have  the  means  to  employ  servants  to  look  after  his  young 
children  can  have  any  relevant  or  competent  bearing  upon  the 
question  whether  in  any  instance  he  has  given  them  that  degree 
of  care  which  the  law  requires  at  his  hands.  Care,  like  its 
correlative  negligence,  is  a  relative  term,  and  is  to  be  judged 
by  the  circumstances  as  they  exist,  not  as  they  might  have  ex- 
isted under  other  and  different  conditions;  and  the  question, 
therefore,  is.  What,  under  the  facts  actually  surrounding  him  at 
the  time,  and  of  which  he  had  knowledge,  could  reasonably  be  de- 
manded of  the  parent?  This  is  a  question  which  cannot  be  af- 
fected by  a  consideration  of  what  he  could  or  should  have  done 
under  other  circumstances.  As  suggested  by  the  supreme  court 
of  Indiana  in  Mayhew  v.  Burns,  103  Ind.  339,  340,  in  holding 
the  inadmissibility  of  such  evidence:  "Whether  one  was  negli- 
gent or  not  in  a  given  case  must  be  determined  by  considering 
his  or  her  conduct  as  it  related  to  the  particular  circumstances  of 
the  occasion  or  affair  out  of  which  the  case  arises. 
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"It  cannot  be  solved  by  showing  their  general  pecnniary  condi- 
tion. Their  ability  to  act^  and  what  they  did  or  omitted  to  do, 
with  reference  to  the  particular  emergency^  is  all  that  is  import- 
ant All  that  was  necessary  for  the  plaintiff  to  show  in  this  case 
was  the  actual  situation  of  his  household^  and  that  neither  he 
nor  those  whom  he  had  intrusted  with  his  child  were  guilty  of 
any  act  or  omission  in  relation  to  the  child  and  the  excaTation 
into  which  it  fell.  This  was  a  question  of  conduct,  not  of  prop- 
erty. The  ability  to  comprehend  and  guard  against  the  danger 
when  comprehended,  and  the  acts  and  omissions  of  the  plaintiff 
and  his  housekeeper  after  the  facts  were  known,  were  all  the 
subjects  material  to  the  inquiry.  His  duty  as  it  related  to  his 
child  and  the  sources  of  danger  were  the  same  whether  his  house- 
hold was  managed  as  it  was  from  choice  or  necessity.  It  would 
be  monstrous  to  assume  that  the  care  or  solicitude  of  a  parent 
for  the  safety  of  a  child  in  respect  of  danger  to  its  person  had  any 
relation  to  his  pecuniary  condition.'' 

And  again  by  the  same  court  in  the  later  case  of  Indianapolis 
etc.  By.  Co.  v.  Pitzer,.  109  Ind.  179,  190,  68  Am.  Bep.  387,  the 
doctrine  is  reaffirmed,  and  it  is  further  suggested:  "Any  other 
rule  would  be  impracticable  as  well  as  unsound  in  principle.  If 
the  pecuniary  condition  of  the  parent  is  accepted  as  the  stand- 
ard, all  is  uncertain,  for  no  definite  amount  of  pecuniary  means 
can  be  taken  as  a  guide,  since  it  would  be  impossible  to  determine 
what  a  parent  should  be  worth  in  order  to  impose  upon  him  the 
duty  of  employing  nurses  or  attendants  for  his  children/' 

Judge  Dillon,  having  occasion  to  consider  this  question,  ex- 
presses his  views  thereon  in  this  terse  fashion: 

'"Some  of  the  cases  seem  to  make  the  liability  depend  upon  the 
means  of  the  parents,  and  to  countenance  a  distinction  as  to  con- 
tributory negligence  between  parents  able  to  employ  nurses  or 
attendants,  and  those  who  are  not.  This  distinction  may  be 
doubted,  for  there  is  not  in  this  country  one  rule  of  law  for  the 
rich  and  a  different  rule  for  the  poor.  It  extends  its  protecting 
shield  over  all  alike."  (Hagan's  Petition,  5  Dill.  96.) 

And  this  court,  in  the  very  recent  case  of  Cunningham  v.  Los 

Angeles  By.  Co.,  supra,  in  considering  an  instruction  bearing 

upon  the  same  question,  took  occasion  to  say:  *^e  think  the  court 

should  have  refrained  from  charging  that  the  law  does  not  require 

parents  to  keep  an  attendant  with  their  young  children;  and  that 
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they  are  not  required  to  shut  them  up.  While,  abstractly  speak- 
ings these  things  are  perfectly  true,  the  question  of  whether  such 
precautions  are  necessary  under  any  given  circumstances  to  con- 
stitute ordinary  care  for  the  safety  of  their  children  with  which 
parents  are  charged,  is  one  of  fact  for  the  jury,  and  not  for  the 
court  to  determine  as  matter  of  law/^ 

The  opposite  doctrine  would  seem  to  have  been  largely  built 
up  from  obserrations  made  by  judges  in  discussing  the  general 
subject  of  the  contributory  negligence  of  parents  in  cases  where 
the  question  of  their  pecuniary  condition  was  not  directly  in- 
Tolved.  In  none  of  the  cases  cited  by  respondent  does  the  ques- 
tion appear  to  have  arisen  upon  the  evidence  or  instructions,  but 
was  suggested  in  the  course  of  reasoning  pursued  by  the  appellate 
court.  Mr.  Beach  (Beach  on  Contributory  Negligence,  sec.  135) 
takes  this  side  of  the  controversy;  but  the  cases  to  which  he  re- 
fers are  the  same,  with  the  exception  of  a  recent  one  of  the  same 
type  from  Oregon  (Hedin  v.  City  etc.  By.  Co.,  26  Or.  166),  to 
which  we  are  referred  by  respondent.  Criticising  these  cases  re- 
ferred to  by  Beach,  Mr.  Patterson  (Patterson^s  Eailway  Accident 
Law,  sec.  81)  says:  ''It  has  been  held  that  poor  parents  of  infant 
children  are  not  contributorily  negligent  if  they  do  not 
prevent  their  infant  children  from  straying  into  the  public 
streets  or  upon  the  lines  of  highways.  The  judgments  in 
those  cases  seem  to  have  been  largely  influenced  by  the  senti- 
mental reflections  of  the  judges  upon  the  poverty  of  the  plain- 
tiffs, and  their  consequent  inability  to  employ  servants  to  watch 
their  children,  and  the  hardship  of  requiring  them  to  keep  those 
children  within  doors  when  they  could  not  safely  go  abroad; 
but  those  learned  judges  failed  to  give  due  weight  to  the  consid- 
eration that  the  railway  was  not  responsible  for  the  acts  of  the 
parents  in  bringing  the  children  into  the  world,  nor  for  that  de- 
gree of  misfortune  which  retained  those  parents  in  a  condition 
of  more  or  less  want,  and  that  there  is  no  rule  of  law  nor  principle 
of  justice  which  compels  railways  to  insure  the  public  against  the 
necessary  incidents  of  poverty,  nor  which  entitles  people,  either 
poor  or  rich,  to  make  at  the  expense  of  railways  profitable  specu- 
lations out  of  the  deaths  of  the  children  whom  their  own  neglect 
of  parental  duty  has  exposed  to  peril." 

In  Mayhew  v.  Bums,  supra,  referring  to  this  same  line  of  cases, 
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it  is  said:  ^'The  cases  relied  on  are  cases  where   children  escaped 
from  the  observation  of  persons  in  whose  care  they  were  left, 
and  sustained  injury  by  going  on  railway  tracks.    It  is  said  in 
most  of  these  cases  that  parents  who  are  poor  frequently  find  it 
necessary,  while  engaged  by  their  duties,  to  leave  their  younger 
children  in  the  custody  of  older  sisters  or  brothers,  who  hare 
attained  to  sufficient  age  and  intelligence  to  guard  them  from 
danger,  and  that  negligence  should  not  be  imputed  to  them  if 
they  escape  their  oversight  and  sustain  injury.    We  should  have 
no  difficulty  in  saying  as  much,  regardless  of  the  pecuniary  condi- 
tion of  the  parents.    We  can  conceive  of  no  attendant  who  would 
be  more  solicitous  for  the  welfare  of  an  infant  than  its  older 
sister  or  brother,  who  was  of  sufficient  age  and  intelligence  to  be 
left  as  its  guardian.    It  is  idle  to  say  that  the  propriety  or  im- 
propriety of  so  leaving  an  infant  is  to  be  determined  by  an  in- 
quiry concerning  the  amount  of  property  the  parent  owns.  ..... 

We  can  discover  no  principle  upon  which  it  can  be  determined 
whether  negligence  can  be  attributed  to  one  in  a  given  case  by  an 
inquiry  into  the  state  of  his  fortune.'* 

After  a  careful  review  of  the  authorities  we  are  clearly  of  the 
opinion  that  the  question  of  the  parent's  negligence  in  any  given 
case  cannot  be  made  to  turn  upon  the  state  of  his  finances,  and 
that  the  rulings  of  the  court  below  in  this  respect  were  erroneous. 

Plaintiff  contends  that,  if  wrong,  the  rulings  did  not  constitute 
prejudicial  error  for  the  reason,  suggested  above,  that  there  was 
evidence  entitling  plaintiff  to  recover  notwithstanding  any  ques- 
tion of  contributory  negligence.  Whether  that  be  true  or  not 
we  need  not  decide,  since  there  must  be  a  new  trial  upon  another 
ground. 

4.  It  is  claimed  that  the  verdict  was  so  excessive  as  to  show 
passion  or  prejudice  by  the  jury  in  its  verdict,  and  this  conten- 
tion must  be  sustained. 

There  was  no  averment  or  evidence  of  peculiar  or  special  dam- 
ages, nor  of  a  right  to  exemplary  or  punitive  damages,  the  plain- 
tiff's cause  of  action  resting  solely  upon  his  right  to  recover  for 
the  loss  of  the  services  of  his  child  resulting  from  its  death.  The 
evidence  simply  tended  to  show  that  the  boy  was  four  and  a  half 
years  old;  was  an  ordinarily  bright,  healthy,  affectionate,  and 
obedient  child;  with  an  expectancy  of  life  which,  if  realized, 
would  have  carried  him  considerably  beyond  the  age  of  majority. 
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The  jury  were  properly  instructed  that  they  could  award  noth- 
ing in  the  way  of  penalty  for  his  death,  nor  for  sorrow  or  grief 
of  his  parents,  but  must  confine  their  verdict  to  an  amount  which 
would  justly  compensate  plaintiff  for  "the  probable  value  of  the 
services  of  the  deceased  until  he  had  attained  his  majority,  tak- 
ing into  consideration  the  cost  of  his  support  and  maintenance 
during  the  early  and  helpless  part  of  his  life*';  that  while  they 
could  consider  the  fact  that  plaintiff  had  been  deprived  of  the 
comfort,  society,  and  protection  of  his  son,  this  consideration 
could  only  go  to  affect  the  pecuniary  value  of  his  services  to 
plaintiff. 

Upon  the  evidence  and  these  instructions  the  jury  gave  a  ver- 
dict for  six  thousand  dollars. 

We  think  it  quite  manifest,  upon  its  face,  that  the  verdict  was 
actuated  by  something  other  than  a  consideration  of  the  evi- 
dence. "Under  no  conceivable  method  or  rule  of  compensation 
permissible  under  the  evidence  could  such  a  result  have  been  at- 
tained. There  was  nothing  to  indicate  that  the  value  of  the 
child's  services  would  have  been  greater  than  that  of  the  ordinary 
boy  of  his  age,  assuming  that  such  a  fact  would  have  been  per- 
tinent. He  was  a  mere  infant,  and  for  many  years  at  best,  under 
ordinary  conditions — ^and  it  is  by  such  we  must  judge — he  would 
have  remained,  however  dear  to  their  hearts,  a  subject  of  expense 
and  outlay  to  his  parents,  without  the  ability  to  render  pecuniary 
return.  And  common  experience  teaches  further  that,  even  after 
reaching  an  age  of  some  usefulness,  he  yet  would  continue  for  the 
better  part  of  his  remaining  years  of  minority  more  a  source  of 
outgo  than  of  income.  When  we  regard  the  probable  number  of 
years  to  be  taken  in  his  schooling,  in  this  day  of  general  desire 
and  necessity  for  education  and  knowledge,  comparatively  little 
valuable  time  would  be  left  to  be  devoted  to  the  service  of  the 
parent. 

But  assuming  that  the  deceased  would  have  been  set  to  useful 
and  valuable  employment  of  some  appropriate  character  as  early 
as  ten  years  of  age,  which  is  unusual,  at  no  average  rate  of  income 
or  wages  which  he  could  reasonably  have  earned  would  it  be  at 
all  probable  that  in  the  time  intervening  his  majority  he  could 
have  earned,  over  and  above  the  cost  and  expense  of  his  mainte- 
nance, the  very  large  sum  given  by  the  verdict. 
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Under  the  circumstances  of  the  case  it  is  solely  by  the  proba- 
bilities that  these  things  can  be  estimated.  And  while  in  no 
sense  conclusive,  we  have  the  right,  and  it  is  most  reasonable  in 
judging  of  the  probable  character  of  occupation  the  deceased 
would  have  pursued,  to  regard,  with  the  other  circumstances  sur- 
rounding him,  the  calling  of  his  father — since  experience  teaches 
that  children  do  very  frequently  pursue  the  same  general  class 
of  business  as  that  of  their  parents.  {Walters  v.  Chicago  eU.  B.  £. 
Co.,  41  Iowa,  71,  73.) 

From  these  considerations  we  think  it  obvious,  as  contended, 
that  the  verdict  was  prompted  by  improper  motives  on  the  part 
of  the  jury.  While  it  is  the  province  of  the  latter  to  estimate  the 
extent  of  the  injury,  the  right  is  not  arbitrary,  but  must  be  justly 
exercised  within  the  evidence.  And  when  it  is  apparent  that  the 
award  "is  obviously  so  disproportionate  to  the  injury  proved  as 
to  justify  the  conclusion  that  the  verdict  is  not  the  result  of  the 
cool  and  dispassionate  discretion  of  the  jury,''  it  will  be  set  aside. 
{Morgan  v.  Southern  Pac.  Co.^  95  Cal.  610;  29  Am.  St.  Rep.  143; 
Tarbell  v.  Central  Pac.  R.  R.  Co.,  84  Cal.  623;  Sloan*  v.  Southern 
Cal.  Ry.  Co.y  111  Cal.  668,  687;  St.  Louis  etc.  Ry.  Co.  v.  Bobbins^ 
57  Ark.  377;  Chicago  etc.  Ry.  Co.  v.  Bayfield^Zl  Mich.  206,215; 
Potter  V.  Railroad  Co.,  22  Wis.  616.) 

5.  The  remaining  points  call  for  no  extended  notice. 

We  discover  no  material  error  in  the  refusal  of  the  court  to 
require  plaintiff  to  elect  upon  which  of  the  two  separate  aver- 
ments of  damage  he  would  rely.  They  were  not  properly  the 
subjects  for  separate  averment,  the  loss  of  society,  comfort,  etc., 
being  but  an  element  in  estimating  the  value  of  services.  The 
objection  to  the  manner  of  pleading  might  perhaps  have  been 
reached  by  a  demurrer  for  uncertainty  or  ambiguity. 

The  instruction  refused  on  the  subject  of  exemplary  or  punitive 
damages  was,  we  think,  substantially  covered  in  the  charge  of  the 
court;  the  other  instruction  refused  did  not  correctly  state  the 
law. 

The  judgment  and  order  are  reversed  and  the  cause  remanded 
for  a  new  trial. 

Harrison,  J.,  and  Beatty,  C.  J.,  concurred. 

Hearing  in  Bank  denied. 
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[S.  F.  No.  808.    Department  One.—September  8,  1897.] 

In  the  Matter  of  the  Estate  of  JEEEMIAH  O'CONNOR,  De- 
ceased. 

ByiDBHCB— Impsacrmxrt  or  Witness—Ikcoksutbiit  Statsmehtb.— To  im- 
peach a  witness  upon  the  gronnd  of  inconsistent  statements,  the 
impeaching  testimony  must  be  plainly  inconsistent  with  that  already 
given. 

Id.— Goutbst  of  Will— Timb  of  Btboks  of  Apoplsxy— Statxmsnt  of  Ah- 
swxB  ifOT  Incohsistxnt  with  Evidxncb.— Where  the  executor,  upon  the 
contest  of  n  will,  testified  upon  cross-examination  that  the  deceased 
was  not  suffering  from  a  stroke  of  apoplexy  at  the  time  when  the 
will  was  made,  a  statement  in  his  original  answer  to  the  contest 
that  the  deceased  was  attacked  by  a  stroke  of  apoplexy  at  about  the 
hour  of  10  A.  M.  on  the  day  on  which  the  will  was  executed,  is  not 
admissible  for  the  purpose  of  impeachment,  it  not  appearing  wheth- 
er the  will  WAS  executed  before  or  after  the  stroke  of  apoplexy,  or 
that  the  statement  of  the  answer  related  to  the  time  when  the  will 
was  made,  so  as  to  be  plainly  inconsistent  with  the  evidence  given. 

Id.— TJsx  OF  OsiOiNAL  Answer  fob  Impxachmxnt— Effect  of  Amended  An- 
8WXB.— The  fact  that  the  original  answer  is  superseded  by  an  amended 
answer  as  a  pleading  furnishes  no  valid  ground  for  rejecting  proof 
of  its  statements  for  purposes  of  impeachment,  when  they  are  plain- 
ly contradictory  of  evidence  given  by  the  party  who  verified  the 
original  answer. 

Id.— Exclusion  of  Phtsioian's  Cebtificatb  as  to  Cause  of  Death— Ap- 
peal—Evidence  NOT  IN  Recobd— Injuby  NOT  Bhown.— If  the  certificate 
of  the  attending  physician  showing  that  the  death  of  the  deceased 
was  caused  by  apoplexy  is  to  be  regarded  as  competent  evidence  of 
that  fact  in  favor  of  the  contestant  of  the  will  of  the  deceased, 
under  section  1920  of  the  Code  of  Civil  Procedure,  yet,  where  the 
evidence  given  upon  the  trial  of  the  contest  is  not  embodied  in  the 
record  upon  an  appeal  taken  by  the  contestant,  and  it  does  not  appear 
that  the  will  was  not  made  prior  to  the  stroke  of  apoplexy,  the  ap- 
pellant does  not  fulfill  his  duty  of  showing  that  substantial  injury 
resulted  from  the  ruling  of  the  court,  and  does  not  show  that  the 
offered  evidence  was  at  all  material. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City  and 
Connty  of  San  Francisco  admitting  a  will  to  probate.  J.  V.  Cof- 
fey, Jndge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  W.  Hutton,  for  Appellant. 

The  court  erred  in  excluding  the  certified  copy  of  the  certifi- 
cate of  death.    (Pol.  Code,  sees.  3023-25;  Code  Civ.  Proc,  sec. 
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1920;  Swamp  Land  Diet.  v.  Owynn,  70  Cal.  566;  People  v. 
Grundell^  76  Cal.  303;  Reclamation  DUt.  v.  Wilcox,  75  Cal.  448; 
People  V.  Fairfield,  90  Cal.  186.)  The  court  erred  in  refusing  to 
allow  the  executor  to  be  cross-examined  in  reference  to  the 
original  answer.  (Johnson  v.  Powers,  65  Cal.  180;  Collins  v.  Scott^ 
100  Cal.  453.)  Exclusion  of  proper  testimony  is  always  ground 
for  reversal.  {Jolley  v.  FoHz,  34  Cal.  321;  Estate  of  ToomeSy  64 
Cal.  617;  35  Am.  Rep.  83;  In  re  CarpenUr,  79  Cal.  386.) 

Wheaton,  Kalloch  &  Kierce,  and  Stephen  L.  Sullivan,  for 
Respondents. 

No  prejudice  or  injury  appears  from  any  ruling  of  the  court, 
and  the  judgment  must  therefore  be  affirmed:  {Mecham  v.  Mc- 
Kay, 37  Cal.  165;  Ponce  v.  McElvey,  61  Cal.  223;  Morris  v, 
Lachman,  68  Cal.  112;  Stem  v.  Loewenthal,  77  Cal.  343.)  There 
is  now  no  presumption  that  error  is  prejudicial.  (Code  Civ. 
Proc,  sec.  475,  in  effect  February  26,  1897.) 

GAROUTTE,  J. — The  present  action  arises  upon  a  contest  of 
the  probate  of  a  will.  The  contestant  appeals^  and  we  find  but 
two  questions  disclosed  by  the  record  demanding  special  con- 
sideration. One  Behan  was  named  as  executor,  and  signed  and 
verified  the  original  answer  to  the  contestant's  pleading.  This 
answer  was  subsequently  superseded  by  an  amended  answer.  In 
the  original  answer  Behan  admitted  that  at  about  the  hour  of 
10  A.  M.,  July  17, 1896,  "said  decedent  [O'Connor]  was  attacked 
by  a  stroke  of  apoplexy."  The  will  was  made  upon  the  same  day, 
but  the  particular  hour  is  not  shown  by  the  record.  At  the  trial 
Behan  testified  that  the  deceased  was  of  sound  and  disposing 
mind  at  the  time  he  made  the  will.  Upon  cross-examination  he 
testified  that  the  deceased  was  not  suffering  from  a  stroke  of  apo- 
plexy at  the  time  the  will  was  made.  For  the  purpose  of  im- 
peaching the  credibility  of  the  witness  the  contestant  offered  the 
aforesaid  admission  taken  from  the  original  answer  of  Behan. 
Under  objection  this  evidence  was  ruled  out,  and  this  ruling  is 
now  assigned  as  error.  We  are  satisfied  that  the  trial  court  was 
clearly  right.  To  impeach  a  witness  upon  the  ground  of  incon- 
sistent statements,  the  impeaching  testimony  must  be  plainly 
inconsistent  with  that  already  given.    Behan  in  the  pleading 
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stated  the  decedent's  physical  condition  at  about  10  A.  M.,  July 
17th.  In  his  testimony  he  stated  his  physical  condition  at  the 
time  he  made  the  will.  That  time  may  have  been  many  hours 
after  10  A.  M.  Indeed,  it  may  have  been  before  10  A.  M.  The 
evidence  of  the  witness  upon  the  stand  was  directed  to  the  con- 
dition of  the  deceased  at  a  particular  time,  and  the  impeaching 
evidence  to  be  admissible  should  have  been  directed  to  the  same 
time.  It  may  be  further  suggested  that  the  fact  of  the  pleading 
being  superseded  by  another  furnished  no  valid  ground  for  re- 
jecting the  admissions  therein  contained  when  offered  for  im- 
peachment purposes.  The  statements  of  fact  therein  made  by 
the  party  stood  exactly  as  though  found  in  any  other  written  docu- 
ment made  by  him,  and  were  entitled  to  be  used  against  him  for 
impeachment  purposes,  if  they  were  such  as  to  serve  that  pur- 
pose.    (See  Johnson  v.  Powers,  65  Cal.  179.) 

Contestant  attempted  to  introduce  in  evidence  the  death  certifi- 
cate furnished  by  the  attending  physician  to  the  health  officer, 
for  the  purpose  of  showing  that  the  cause  of  death  was  apoplexy. 
This  offered  evidence  was  rejected.  Conceding  the  certificate  to 
be  competent  evidence  by  virtue  of  the  provisions  of  section  1920 
of  the  Code  of  Civil  Procedure  relating  to  public  records,  still  we 
fail  to  see  how  contestant  was  prejudiced  by  the  ruling.  The  evi- 
dence given  at  the  trial  is  not  before  us.  There  is  nothing  in  the 
record  to  show  the  materiality  of  such  evidence  as  that  proposed 
to  be  offered.  It  is  for  the  appellant  to  show  substantial  injury 
by  the  ruling  of  the  court,  and  here  it  is  not  shown.  Apoplexy, 
as  a  rule,  comes  without  warning.  In  no  sense  is  it  considered  a 
slow  and  insidious  disease;  and  it  is  impossible  to  say  by  the  rec- 
ord that  this  attack  came  upon  deceased  prior  to  the  making 
of  the  will.  If  the  shock  of  apoplexy  which  caused  his  death — 
conceding  such  to  be  the  cause  of  his  death — fell  upon  him  after 
the  will  was  made,  then  certainly  the  faet  that  he  died  from  the 
effects  of  such  shock  was  entirely  immaterial  to  the  investigation 
then  before  the  court.  We  see  nothing  further  in  the  record 
demanding  consideration. 

For  the  foregoing  reasons  the  judgment  is  affirmed. 

Harrison,  J.,  and  Van  Fleet,  J.,  concurred. 
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[8.  F.  No.  039.    Department  One.—Septembcr  8,  1897.] 
In  the  Matter  of  the  Estate  of  NANNIE  E.  LESLIE,  Deceased. 

ElTATIS    OF    DSCSABSD    PlBSOlfS— SXFABATB    BSTATB    OF    DmCEAMED    WiF»— 

Obdsb  SsTTiifo  Apabt  to  Minob  Obildbbn— Coxstbuctioh  of  Oodb. — 
Section  1469  of  the  Code  of  CiTil  Procedure,  providing  that  an 
estate  in  Talue  not  exceeding  fifteen  hundred  dollars  shall  be  set 
apart  for  the  use  of  the  minor  children,  if  there  be  no  widow,  aiK 
plies  to  the  separate  estate  of  a  deceased  wife,  and  covers  all  prop- 
erty where  the  estate  does  not  exceed  in  value  that  sum,  whether 
the  property  be  community  or  separate. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City  and 
County  of  San  Francisco,  assigning  the  whole  separate  estate  of 
a  deceased  wife,  appraised  at  eleven  hundred  and  twenty-five  dol- 
lars and  thirty-five  cents  to  the  minor  children,  to  the  exclusion 
of  the  husband.    Charles  W.  Slack,  Judge. 

The  appeal  was  taken  by  the  husband  of  the  deceased  wife. 
The  facts  are  stated  in  the  opinion  of  the  court. 

William  J.  Herrin,  for  Appellant. 

The  legislature  had  in  view  only  community  property,  in  the 
provision  for  setting  apart  an  estate  of  small  value,  a  widower 
not  being  mentioned,  because  the  entire  community  property 
vests  in  him  upon  death  of  the  wife.  (Code  Civ.  Proc,  sec.  1469.) 
But  the  provision  for  the  support  of  the  "family"  should  apply, 
if  the  section  applies  at  all  to  this  case;  and  the  husband  must 
be  included  as  one  of  the  family.  (Phelan  v.  Smith,  100  Cal. 
170.) 

Albert  C.  Aiken,  for  Eespondent. 

The  purpose  of  the  statute  was  to  save  small  estates  from  ad- 
ministration, and  should  be  liberally  construed  to  effect  that  pur- 
pose. (Notes  of  Code  Commissioners,  Code  Civ.  Proc,  ed.  1872, 
sec.  1469.)  The  use  of  the  word  "family^*  does  not  give  the  hus- 
band a  right  in  a  small  estate  of  the  wife;  as  the  husband  is  ex- 
cluded by  the  subsequent  specifications  of  "widow**  and  "minor 
children.*' 

QAROUTTE,  J.— In  his  brief  appellant  states  that  the  sole 
question  presented  by  this  appeal  is,  Does  section  1469  of  the 
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Code  of  Civil  Procedure  apply  to  the  separate  estate  of  the  wife? 
We  see  no  reason  why  the  provisions  of  that  section  do  not  apply 
to  the  separate  property  of  both  the  wife  and  husband  equally 
with  the  community  property.  The  section  is  broad  in  its  terms^ 
and  in  no  way  is  it  there  indicated  that  community  property  only 
was  in  the  mind  of  the  legislature  when  this  law  was  enacted.  It 
refers  in  terms  to  the  estate  of  any  deceased  person.  There  is 
no  more  reason  why  a  small  separate  estate  of  the  deceased  hus- 
band or  wife  should  not  be  set  ap^  to  the  minor  children  than 
there  is  why  an  estate  of  community  property  should  not  be  set 
apart.  The  same  object  and  pui-pose  is  subserved  in  both  cases. 
The  reasons  for  taking  the  estate  out  of  administration,  and 
setting  it  aside  to  the  minor  children,  are  the  same  whatever  may 
be  the  technical  character  of  the  property  belonging  to  the  estate. 
We  conclude  that  the  statute  covers  all  property,  whether  com- 
munity or  separate. 
Judgment  afHrmed. 

Harrison,  J.,  and  Van  Fleets  J.,  concurred. 


rS.  P.  No.  716.    Department  One.—September  8.  1897.] 

In  the  Matter  of  the  Guardianship  of  the  Person  and  Estate  of 

D.  B.  CABVEE,  Jr.,  a  Minor. 

OUARDIAIV    AKD   WaBD— IhTXBTMSHT    BY    GUABDIAN    WITHOUT    AUTHOBITT  OF 

OouBT— Loans  upoh  Ikadbquatb  Skcubitt— Rejbctioh  or  Loans  as 
AssBTS.— A  goardian,  by  securing  the  consent  of  the  oonrt,  may  inrest 
the  ward's  estate  without  risk  to  himself;  but  where  he  fails  to  do 
■o,  and  assumes  to  act  upon  his  own  responsibility,  he  is  held  to  a 
strict  accountability;  and  where  loans  are  made  without  the  advice 
and  consent  of  the  court  upon  inadequate  security,  and  were  not 
such  as  a  prudent  business  man  would  have  made,  the  court  may 
properly  reject  such  loans  as  assets  of  the  estate. 

APPEAL  from  an  order  of  the  Superior  Court  of  Napa  Coun- 
ty, settling  the  final  account  of  a  guardian.    E.  D.  Ham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Driver  &  Sims,  for  Appellant. 

Thomas  Watt,  and  A.  J.  Hull,  for  Eespondent. 

GABOUTTE,  J.— P.  G.  Biehl,  as  guardian  of  the  person  and 
estate  of  D.  B.  Carver,  Jr.,  appeals  from  an  order  settling  his  final 
account.  Upon  the  hearing  of  this  account  it  appeared  that  the 
guardian  had  invested  a  large  portion  of  the  ward's  estate  in  two 
loans  secured  by  mortgage  upon  realty.  These  loans  were  made 
without  the  advice  and  consent  of  the  court,  and  at  the  hearing 
of  the  account  were  rejected  as  assets  of  the  estate.  As  to  the  acts 
of  the  guardian  pertaining  to  these  loans,  the  court  found  as  a 
fact  that  they  were  made  upon  inadequate  security,  and  were  not 
cuch  as  a  prudent  business  man  would  have  made.  Upon  an  ex- 
amination of  the  evidence  we  are  satisfied  with  this  finding. 
There  is  no  good  reason  presented  why  the  court  should  disturb 
it.  The  guardian  did  not  exercise  that  care  in  the  management 
of  his  ward's  estate  which  the  law  demands  by  reason  of  the  trust 
relation  that  he  assumed.  By  securing  the  consent  of  the  court 
he  could  have  invested  the.  ward's  estate  without  risk  to  himself. 
This  he  failed  to  do,  but  assumed  to  act  upon  his  own  respon- 
sibility. Under  such  circumstances  he  is  held  to  a  strict  account- 
ability.   (See  Otiardianship  of  Cardwell,  66  Cal.  137.) 

The  order  is  afl^med. 

Harrison,  J.,  and  Van  Fleet,  J.,  concurred. 


[Crlm.  No.  145.     In  Bank.— September  8,  1807.1 
THE  PEOPLE,  Eespondent,  v.  LOUIS  COHEN,  Appellant. 

GamiNAL  Law— Perjubt— Authority  to  Admihistkb  Oath  Essential.— In 
order  to  constitute  the  ofiFense  of  perjury,  it  is  essential  that  the 
Tiolatod  oath  shall  appear  to  have  been  administered  by  competent 
authority,  and  it  is  not  sufficient  that  the  officer  may  have  had  gen- 
eral power  to  administer  oaths,  but  it  must  appear  that  he  possessed 
authority  to  administer  the  oath  in  the  particular  proceeding  in- 
volved; and  however  false  the  oath  may  be,  the  person  making  it 
cannot  be  convicted  of  perjury,  unless  the  officer  who  administered 
the  oath  had  legal  authority  to  administer  it. 
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Id.— Adthobity  op  Supebiob  Judge  Sitting  as  Magistrate.— A  superior 
judge,  Avben  sitting  as  a  magistrate,  possesses  no  other  or  greater 
powers  than  are  possessed  by  any  other  officer  exercising  the  func- 
tions of  a  magistrate,  and  has  no  greater  authority  as  such  magis- 
ti-ate  than  that  possessed  by  any  justice  of  the  peace,  or  police 
judge,  and  is  not  accompanied  in  the  discharge  of  those  functions  by 
any  general  or  implied  powers,  nor  by  any  of  those  presumptions  of 
regularity  which  surround  him  when  sitting  as  a  judge  of  a  court  of 
record;  and  he  has  no  more  authority  to  call  In  the  county  clerk  or 
other  officer  to  administer  oaths  before  him  than  a  justice  of  the 
peace  or  police  judge  would  possess. 

Id.— Authority  Statutory— Delegatiok  of  Power— Implicatioii  as  to 
Oath  beitors  Magistrate.— The  authority  of  a  judge  sitting  as  a  magis- 
trate is  purely  that  given  by  the  statute;  and  while  there  Is  no  express 
provision  of  the  statute  requiring  the  witnesses  before  a  magistrate 
to  be  sworn  by  him  personally,  neither  is  there  any  such  giving  him 
power  to  delegate  that  duty  to  another;  and,  the  power  being  statu- 
tory, the  implication  would  be  that  it  was  intended  that  the  oath 
should  be  administered  by  the  magistrate. 

Id.— Direction  to  Administer  Oath— Pleading— Insufficient  Indictment. 
Assuming  that  the  magistrate  may  competently  direct  a  clerk  or 
other  officer  to  administer  oaths  in  his  presence  for  him,  it  must 
be  specifically  alleged  in  the  indictment  or  information  that  the  oath 
was  administered  at  the  direction  of  the  magistrate;  and  an  aver- 
ment that  ''a  duly  appointed,  qualified,  and  acting  deputy  county 
clerk  of  the  city  and  county  of  San  Francisco,  an  officer  authorized 
by  law  to  administer  oaths,  and  to  administer  an  oath  to  said 
Louis  Cohen,'*  etc.,  administered  the  same,  is  but  the  averment  of 
a  legal  conclusion  that,  being  a  deputy  clerk,  the  officer  was  so  au- 
thorized, and  is  not  an  averment  that  he  was  so  authorized  or  di- 
rected by  the  magistrate;  and  the  indictment  is  insufficient  to  show 
that  any  valid  oath  was  administered  to  the  defendant. 

Id.— Construction  of  Code— Oath  Administered  Irregularly.— Section 
121  of  the  Penal  Code,  which  provides  that  "it  is  no  defense  to  a 
prosecution  for  perjury  that  the  oath  was  administered  or  taken  in 
an  irregular  manner,."  has  reference  to  some  mere  informality  in 
the  substance  of  the  oath  as  administered  before  the  officer  having 
authority  to  administer  it,  and  does  not  excuse  the  necessity  of  an 
oath  in  substantial  form  administered  by  a  person  of  competent 
authority. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  and  from  an  order  denying  a  new 
trial.    William  T.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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T.  J.  Crowley,  and  H.  I.  Eowalsky,  for  Appellant. 

It  is  essential  that  the  oath  be  taken  before  an  officer  haying 
authority  to  administer  it,  in  the  particular  case.  (Boscoe's  Crim- 
inal Evidence,  11th  ed.,  791;  Russell  on  Crimes,  6th  ed.,  5;  2 
Wharton's  Criminal  Law,  1263;  Van  Dusen  v.  People,  78  HI. 
645;  Biggerstaff  v.  Commonwealth,  11  Bush,  169.)  The  indict- 
ment must  show  that  the  officer  had  authority  to  administer 
the  oath.  {State  v.  Dayton^  23  N.  J.  L.  49;  53  Am.  Dec.  270.)  A 
magistrate  is  not  a  court.     (Pen.  Code,  sec.  807.) 

W.  F.  Fitzgerald,  Attorney  General,  and  W.  H.  Anderson, 
Assistant  Attorney  General,  for  Respondent 

The  county  clerk  has  general  authority  to  administer  oaths. 
(Code  Civ.  Proc,  sec.  2093.)  The  administration  of  an  oath  is 
a  ministerial  act,  and  when  administered  by  the  clerk  in  the 
presence  of  the  judge,  is  regarded  in  law  as  administered  by  the 
judge.  (2  Wharton's  Criminal  Law,  sec.  1315;  Oaks  v,  RodgerSy 
49  Cal.  197;  Stephens  v.  State,  1  Swan,  157-59;  Ayrs  v.  State,  5 
Cold.  31,  32;  Siaight  v.  State,  39  Ohio  St.  496,  498;  Walker  v. 
State,  107  Ala.  5,  10.)  It  is  no  defense  to  a  prosecution  for 
perjury  that  the  oath  was  administered  or  taken  in  an  irregular 
manner.     (Pen.  Code,  sec.  121.) 

VAN  FLEET,  J. — Defendant  was  convicted  of  perjury,  al- 
leged to  have  been  committed  in  testifying  falsely  on  the  pre- 
liminary examination  of  one  Louis  Sternberg  on  a  charge  of 
false  registration.  He  appeals  from  the  judgment  and  from  an 
order  denying  him  a  new  trial. 

The  cause  was  first  submitted  here  in  Department,  but  without 
Ijriefs  by  either  party,  and  upon  an  oral  argument  which  did  not 
enable  the  court  to  reach  a  conclusion.  The  case  having  been 
thereupon  ordered  to  a  hearing  in  Bank,  briefs  have  since  been 
filed,  and  a  more  satisfactory  presentation  had  of  the  questions 
involved. 

The  first  point  made  by  defendant  is  that  the  court  erred  in 
overruling  his  demurrer  to  the  indictment.  The  demurrer  was 
upon  the  ground,  among  others,  that  the  indictment  did  not 
conform  to  the  requirements  of  sections  950,  951,  and  952  of  the 
Penal  Code,  that  it  was  not  direct  or  certain  as  to  the  offense 
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charged,  and  that  the  facts  did  not  constitute  a  public  offense — 
the  particular  objection  made  under  the  demurrer  being  that  it 
did  not  appear  from  the  indictment  that  the  ofl&cer  by  whom  the 
alleged  false  oath  was  administered  had  authority  to  administer 
the  same. 

The  allegations  of  the  indictment  material  to  the  inquiry  are 
in  substance  that  defendant  appeared  as  a  witness  before  the 
Hon.  William  T.  Wallace,  a  judge  of  the  superior  court  of  the  city 
and  county  of  San  Francisco,  ^^sitting  as  a  magistrate  in  the 
examination  of  a  certain  charge  then  and  there  pending  against 
one  Louis  Stemberg,^^  etc.,  stating  the  nature  of  such  charge. 
"That  thereupon  one  Joseph  I.  Twohig,  a  duly  appointed,  qual- 
ified, and  acting  deputy  county  clerk  of  the  city  and  county  of 
San  Francisco,  and  an  ofiBcer  authorized  by  law  to  administer 
oaths,  and  to  administer  an  oath  to  the  said  Louis  Cohen,  did 
then  and  there,^^  etc.,  "administer  an  oath  in  due  form  of  law  to 
said  Louis  Cohen.*' 

The  proposition  of  defendant  is  that  in  a  preliminary  examin- 
ation before  a  committing  magistrate  of  one  charged  with  crime, 
the  statute  makes  no  provision  for  the  administration  of  the  oath 
by  other  thAn  the  magistrate  himself;  that  it  gives  the  latter  no 
authority  to  call  in  another  officer  to  swear  the  witnesses  before 
liim,  but  contemplates  and  requires  that  the  witnesses  shall  be 
sworn  by  the  magistrate  personally;  that  it  is  not  made  a  part  of 
the  duty  of  the  county  clerk  or  his  deputies  to  attend  upon  such 
magistrate,  nor  are  they  authorized  to  do  so,  or  to  administer 
oaths  in  such  proceedings;  and  that  the  oath  administered  to 
defendant  in  this  instance  was  therefore  not  a  valid  oath  of  which 
perjury  may  be  competently  predicated. 

One  of  the  primary  elements  requisite  to  constitute  the  offense 
of  perjury  is  that  the  violated  oath  shall  appear  to  have  been  ad- 
ministered by  competent  authority.  The  officer  before  whom  the 
oath  is  taken  must  not  only  have  jurisdiction  in  the  proceeding, 
but  the  oath  must  be  alleged  and  shown  to  have  been  adminis- 
tered by  one  having  authority  to  administer  it.  And  it  is  not 
sufficient  that  the  officer  may  have  had  general  power  to  admin- 
ister oaths,  but  it  must  appear  that  he  possessed  authority  to  ad- 
minister the  oath  in  the  particular  proceeding  involved.  (2 
Wharton's  Criminal  Law,  sec.  1262;  Biggerstaff  v.  CammonweaUh, 
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11  Bush,  169;  2  Roscoe's  Criminal  Evidence,  ♦839;  State  v.  Jack- 
son, 36  Ohio  St.  281;  Eegina  v.  Stone,  Dears.  C.  C.  251;  State  v. 
Powell,  28  Tei.  630.) 

However  false  an  oath  may  be,  one  cannot  be  convicted  of  per- 
jury except  the  officer  who  administers  the  oath  have  legal  au- 
thority to  administer  it  (Van  Duzen  v.  People,  78  HI.  645,  and 
authorities  above  cited.) 

While  conceding  this  requirement,  the  attorney  general  insists 
that  it  is  met  by  the  allegations  of  the  indictment  His  conten- 
tion is,  first,  that  a  superior  judge  sitting  as  a  committing  magis- 
trate, retains  and  possesses  as  such  all  the  powers  and  attributes 
possessed  by  him  as  a  judge  of  the  superior  court,  with  the  same 
general  right  to  require  and  have  the  attendance  and  services  of 
the  county  clerk  as  when  holding  a  superior  court  or  transacting 
judicial  business  at  chambers,  and  tliat,  consequently,  it  was 
just  as  competent  for  the  clerk  to  appear  and  swear  the  defendant 
as  though  the  proceeding  had  been  one  before  the  superior  court. 

This  position  is  untenable.  A  superior  judge,  when  sitting  as  a 
magistrate,  possesses  no  other  or  greater  powers  than  are  possess- 
ed by  any  other  officer  exercising  the  functions  of  a  magistrate. 
The  justices  of  this  court,  judges  of  the  superior  courts,  justices 
of  the  peace  and  police  magistrates  in  cities  and  towns  are  each 
and  all  by  the  statute  made  magistrates.  (Pen.  Code,  sec.  808.) 
The  office  is  purely  a  statutory  one,  and  the  powers  and  duties 
of  the  functionary  are  solely  those  given  by  the  statute;  and 
those  powers  are  precisely  the  same  whether  exercised  by  virtue 
of  one  office,  or  that  of  anotlier.  The  statute  makes  no  sort  of 
distinction  between  them.  If  a  judge  of  a  superior  court,  or  a 
justice  of  this  court,  sees  fit  to  assume  the  duties  of  a  committing 
magistrate — duties  which  are  usually  performed  by  others — ^he 
has  no  greater  authority  as  such  magistrate  than  that  possessed 
by  any  justice  of  the  peace  or  police  judge.  (People  v.  Crespi,, 
115  Cal.  60.)  He  is  not  accompanied  in  the  discharge  of  those 
functions  by  any  of  the  general  or  implied  powers,  nor  by  those 
presumptions  of  regularity  of  his  proceedings,  which  surround 
him  when  sitting  as  a  judge  of  a  court  of  record.  As  such  magis- 
trate he  is  purely  a  creature  of  the  statute. 

While  sitting  as  a  magistrate,  then,  a  judge  of  the  superior 
court  would  have  no  more  right  to  call  in  the  county  clerk  or 
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any  other  officer  to  admiiuBter  oaths  before  him  than  would  a 
justice  of  the  peace  or  police  judge.  Nor  would  the  county  clerk 
or  his  deputies,  although  generally  authorized  to  administer 
oaths,  have  any  more  right  to  perform  that  function  before  such 
judge  sitting  as  a  magistrate  than  before  a  justice  of  the  peace, 
nor  coidd  they  be  required  to  do  so  in  the  one  instance  more 
than  the  other. 

But  it  is  further  contended  that  there  is  nothing  in  the  statute 
which  requires  a  magistrate  to  personally  swear  the  witnesses  be- 
fore him,  nor  which  expressly  negatives  his  right  to  have  the  ser- 
vices of  a  clerk  for  that  purpose,  but  that  the  statute  would  seem 
to  contemplate  that  he  may  have  such  assistance;  and  that  it  was 
therefore  competent  for  the  magistrate  in  this  instance  to  call 
in  the  deputy  clerk  to  administer  the  oath  to  defendant.  While 
there  is  no  express  provision  of  the  statute  requiring  the  wit- 
nesses before  a  magistrate  to  be  sworn  by  him  personally,  neither 
is  there  any  such  giving  him  power  to  delegate  that  duty  to  an- 
other, and  the  power  being  purely  statutory,  the  implication 
would  be  that  it  was  intended  that  the  oath  should  be  adminis- 
tered by  the  magistrate.  If  he  may  call  upon  the  county  clerk  to 
perform  such  service,  he  could  as  well  call  upon  a  notary  public 
or  any  other  officer  authorized  to  administer  oaths.  But,  assum- 
ing that  the  magistrate  may  competently  employ  a  clerk  or  other 
officer  to  perform  this  function,  it  is  obvious  that  it  should,  to 
show  authority  in  such  officer,  be  alleged  that  the  act  was  done  at 
the  direction  of  the  magistrate.  There  is  no  such  averment  here 
except  it  be  by  mere  inference  or  legal  conclusion,  and  that  is 
not  sufficient.  The  fact  being  material,  it  must  be  directly  aver- 
red to  satisfy  the  rules  of  pleading,  even  in  a  civil  action,  and,  a 
fortiori,  in  a  criminal  pleading. 

'^very  fact  and  circumstance  necessarily  stated  in  an  indict- 
ment must  be  laid  positively;  that  is,  the  indictment  must  di- 
rectly affirm  that  the  defendant  did  so  and  so,  or  that  such  a  fact 
happened  under  such  and  such  circumstances.  ^  It  cannot  be  stat- 
ed by  way  of  recital  that  whereas,  etc.,  or  the  like.    (Citations.) 

"The  want  of  a  direct  allegation  of  anything  material  in  the 
description,  substance,  nature,  or  manner  of  the  offense  cannot  be 
supplied  by  any  intendment  or  implication  whatever;  and,  there- , 
fore,  in  an  indictment  for  murder  the  omission  of  the  words  ^ex 
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malitia  praecogitata'  is  not  supplied  by  the  words  ^felonice  mur- 
dravit/  although  the  latter  words  imply  them.  (Citatioiis.)  So 
in  an  indictment  for  perjury  it  must  appear  that  the  defendant 
was  regularly  sworn.  {State  v.  DivoU,  44  N.  H.  140,  142.  See, 
also,  People  v.  Howard,  111  Cal.  656,  658.) 

The  averment  '^that  thereupon  one  Joseph  I.  Twohig,  a  duly 
appointed,  qualified,  and  acting  deputy  county  clerk  of  the  city 
and  county  of  San  Francisco,  an  officer  authorized  by  law  to  ad- 
minister oaths,  and  to  administer  an  oath  to  said  Louis  Cohen,'* 
etc.,  is  but  the  averment  of  the  legal  conclusion  that,  being  a 
deputy  clerk,  the  officer  was  so  authorized.  It  is  not  an  aver- 
ment that  he  was  so  authorized  or  directed  by  the  magistrate. 

But  it  is  said  that,  even  if  it  be  the  contemplation  of  the  stat- 
ute that  the  oath  shall  be  administered  by  the  magistrate  himself, 
nevertheless  the  act  is  purely  a  ministerial  one,  which,  when  per- 
formed in  the  presence  and  at  the  direction  of  the  magistrate,  is 
to  be  deemed  to  have  been  performed  by  him.  This  proposition 
involves  a  rule  of  evidence,  not  of  pleading;  and  all  of  the  cases 
cited  by  the  attorney-general  in  its  support  are  cases  where  the 
administration  of  the  oath  was  sufficiently  averred,  but  the  ques- 
tion arose  at  the  trial  on  the  sufficiency  of  the  evidence  to  sustain 
that  averment.  It  may  be  that  had  the  indictment  alleged  the 
administration  of  the  oath  to  defendant  by  the  magistrate,  and  at 
the  trial  the  proof  had  developed  that  it  was  administ«red  by  an- 
other, but  under  the  magistrate's  direction,  under  the  doctrine 
contended  for,  the  evidence  would  be  held  sufficient  to  sustain 
a  conviction;  but  here  the  allegation  is  that  the  oath  was  adminis- 
tered by  an  officer  other  than  the  magistrate,  and  there  is  no  sem- 
blance of  an  averment  that  it  was  at  his  direction. 

Finally,  it  is  urged  that  it  is  not  the  policy  of  our  law  that  one 
guilty  of  perjury  should  escape  punishment  by  reason  of  any 
mere  informality  or  irregularity  in  the  administration  of  the 
oath,  and  section  121  of  the  Penal  Code  is  referred  to,  which  pro- 
vides that  "it  is  no  defense  to  a  prosecution  for  perjury  that  the 
oath  was  administered  or  taken  in  an  irregular  manner.'*  What- 
ever the  character  of  the  "irregularity"  or  informality  which 
would  be  obviated  by  this  section,  it  was  manifestly  not  intended 
to  excuse  the  necessity  of  a  valid  oath.  A  reference  to  the  note 
appended  to  that  section  in  the  original  copy  of  the  code  by  the 
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commiseionerg  who  framed  it  indicates  that  the  irregularity  re- 
ferred to  in  the  statute  has  reference  to  some  mere  informality  in 
the  substance  of  the  oath,  as  administered  by  the  officers — one 
of  the  citations  being  a  case  where  the  witness  was  sworn  upon  a 
copy  of  Watt's  Psalms  and  Hymns,  the  book  being  supposed  to  be 
the  Bible;  and  another  class  of  cases  is  referred  to  where  the  per- 
son taking  the  oath  evades  some  formality  with  the  intent  to 
escape  its  obligation.  We  are  satisfied  that  the  section  does  not 
excuse  the  necessity  of  an  oath  in  substantial  form  administered 
by  a  person  of  competent  authority. 

From  these  considerations  we  are  of  opinion  that  the  aver- 
ments of  the  indictment  were  insufficient  to  show  that  any  valid 
oath  was  administered  to  defendant,  and  that  therefore  it  did  not 
sufficiently  allege  the  offense. 

Numerous  other  exceptions  and  errors  are  assigned  and  relied 
upon  by  appellant,  principally  that  there  is  a  fatal  variance  be- 
tween the  averment  and  the  proof  as  to  the  date  of  the  alleged 
offense;  that  the  proceedings  before  the  committing  magistrate 
were  coram  non  judice  and  void,  because  the  magistrate  had  be- 
fore the  date  of  the  alleged  offense  lost  jurisdiction  in  the  prem- 
ises; tiiat  the  court  committed  prejudicial  error  in  its  rulings 
upon  evidence,  and  in  charging  the  jury  as  to  matters  of  fact^ 
and  also  in  some  other  respects  not  necessary  to  specify.  In  the 
view  we  have  taken  of  the  point  discussed,  however,  it  will  not  be 
essential  to  notice  these  various  assignments,  since  the  objection 
to  the  sufficiency  of  the  indictment  presents  a  fatal  obstacle  to  the 
maintenance  of  the  judgment,  and  being  fundamental  demanda 
a  reversal  of  the  judgment,  and  renders  a  consideration  of  the 
other  questions  immaterial  at  this  time. 

The  judgment  and  order  are  reversed  and  eause  remanded,  with 
directions  to  sustain  the  demurrer.  • 

McFarland,  J.,  Garoutte,  J.,  Henshaw^  J.^  Temple,  J.,  and  Har- 
rison, J.,  concurred. 
cxvuL  cau— e 
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[S.  p.  No.  522.    Department  One.— September  10,  1807.] 

PIEERE  CAUHAPE,  Administrator,  etc..  Appellant,  t.    SE- 
CURITY SAVINGS  BANK  et  aL,  Eespondents. 

Obdkb  Obaktivo  Nxw  Tbial— Ducbxtion— IirsoFriciBHcr  or  EytDSNox — 
Ihfsrbncss  or  Fact  fbok  Uncontradictko  Etidbncb— Reyibw  upov 
Affbal.— Where  the  grounds  of  a  motion  lor  a  new  trial  include  the  in- 
sufficiency of  the  evidence  to  jus^fy  the  decision,  the  appellate  coart 
cannot  interfere  with  the  discretion  of  the  trial  court  to  set  aside 
the  findings  and  to  grant  a  new  trial  for  such  insufficiency,  althoush 
the  only  conflict  in  the  evidence  consists  of  doubtful  inferences  of 
ultimate  facts  to  be  deduced  from  uncontradicted  probative  facts, 
it  being  exclusively  within  the  province  of  the  trial  court  to  make 
all  inferences  and  deductions  of  fact,  where  the  facts  necessary  to 
support  the  judgment  do  not  naturally  follow  as  a  necessary   se- 
quence from  the    probative  facts,  but  must  depend  upon  inferences 
to  be  deduced  therefrom. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City  and 
County  of  San  Francisco,  granting  a  new  trial.  William  T. 
Wallace,  Judge. 

The  action  was  brought  by  Mary  Cauhape,  formerly  Maiy  Pond, 
to  recover  a  sum  of  three  thousand  dollars  alleged  to  have  been 
had  and  received  by  th^  Security  Savings  Bank  to  the  use  of 
the  plaintiff,  and  to  have  it  determined  that  an  adverse  claim  to 
that  sum  made  by  the  executors  of  the  estate  of  Cora  L.Floyd,  de- 
ceased, to  said  moneys,  was  invalid.  The  evidence  showed  that 
the  father  of  Cora  L.  Floyd  had  willed  two  thousand  dollars  to 
Mary  Pond,  and  shortly  before  his  death  told  his  daughter  Cora, 
who  was  the  residuary  legatee  of  his  estate,  in  the  presence  of  an 
executor  of  his  will,  that  he  had  left  a  sum  in  his  will  to  Mary 
Pond  "for  her  faithful  services,"  and  he  wished  Cora  to  give  Mary 
Pond,  oil  his  death,  five  thousand  dollars,  and  he  wished  the  ex- 
ecutor to  be  a  witness  to  this.  The  two  thousand  dollars  was  paid 
over  according  to  the  terms  of  the  will;  and  Cora  L.  Floyd  depos- 
ited a  further  sum  of  three  thousand  dollars  in  the  Security  Sav- 
ings Bank  on  terra  deposit  account,  in  her  own  name,  and  gave  the 
bank  a  written  direction  signed  by  her,  requesting  it  to  "please 
pay  to  Mary  Pond,  or  order,  the  dividends  on  my  term  deposit 
account  for  the  sum  of  three  thousand  dollars,  No.  1356,  until 
further  notice.''     Cora  L.  Floyd  died,  without  revoking  the  or- 
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der,  or  giving  any  further  notice  or  direction  to  the  bank.  After 
making  the  deposit^  she  stated  as  a  reason  why  she  had  not  paid 
over  the  principal,  that  Mary  Pond  had  lost  the  money  given  her 
under  the  will,  or  that  her  husband  had  spent  it,  "and  that  she  did 
not  intend  to  give  her  any  more,  so  she  could  get  hold  of  it,  for 
fear  that  she  or  her  husband  would  lose  that  also,  but  that  she 
had  had  it  deposited  in  the  Security  Savings  Bank  for  her,  so  she 
could  have  the  income,  but  could  not  get  away  with  the  principal, 
and  when  she  grew  older  or  had  a  child,  she  might  have  some- 
thing to  depend  upon,"  and  "that  she  had  kept  a  sort  of  nest 
egg  for  this  woman  who  had  been  very  good  to  her  father.*' 
From  the  evidence,  the  court  found  in  favor  of  plaintiff's  right  to 
the  three  thousand  dollars,  and  gave  judgment  therefor.  De- 
fendant moved  for  a  new  trial,  assigning  the  insufficiency  of  the 
evidence  to  justify  the  decision  in  various  particulars,  and  also 
errors  of  law  occurring  at  the  trial,  and  excepted  to  by  the  de- 
fendant. The  court  granted  the  motion  for  a  new  trial,  and  the 
plaintiff  appealed  from  the  order. 

A.  P.  Morrison,  and  Edward  J.  Pringle,  for  Appellant. 

There  is  no  serious  question  of  fact  in  the  case;  and  the  order 
granting  a  new  trial  was  the  result  apparently  of  a  change  in 
the  view  first  taken  by  the  trial  court  of  the  law  bearing  upon 
the  facts.  A  trust  in  personal  property  in  favor  of  the  plaintiff 
was  established  by  the  evidence.  Such  a  trust  may  rest  in  parol. 
(Civ.  Code,  sec.  2221;  Silveyv.  HodgdoUy  52  Cal.  363;  Hellman  v, 
McWillinms,  70  Cal.  449;  Doran  v.  Dornn,  99  Cal.  311;  Curdy  v. 
Berton,  79  Cal.  423;  12  Am.  St.  Rep.  157;  Williams  v.  Vreelandy 
32  N.  J.  Eq.  135;  WUliama  v.  Fitck^  18  N.  Y.  546;  Boche  v.  George^ 
93  Ky.  609;  Chamherlainv.  Chamberlain^  Preem.Ch.  34;  Strict- 
land  v.  Aldridge^Q  Ad.  &  E.  516;  27  Am.&  Eng.  Ency.  of  Law, 
64,  83.)  There  was  no  claim  to  be  presented  against  the  estate 
of  Cora  L.  Floyd.  The  trust  fund  was  a  specific  one,  which  had 
not  reached  that  estate,  and  was  no  part  of  it.  (Roach  v. 
Oaraffa^  85  Cal.  442;  McGrath  v.  CarroU,  110  Cal.  82.) 

Oliver  P.  Evans,  and  Sidney  V.  Smith,  for  Respondents. 

VAN"  PLEET,  J. — Appeal  from  an  order  granting  a  new  trial. 
The  grounds  of  the  motion  for  new  trial  included  that  of  in- 


84         Cauhapb  v.  Security  Savings  Bank.    [118  Cal. 


fiufficiency  of  the  evidence  to  justify  the  decision,  and  the  order 
granting  the  motion  was  general  in  tenns. 

It  is  assumed  as  a  premise  by  appellant,  upon  which  he  baaee 
his  argument  for  a  reversal,  that  '^there  is  no  serious  question  of 
fact  in  the  case;  and  the  order  granting  a  new  trial  was  the  result 
apparently  of  a  change  of  the  view  first  taken  by  tne  trial  court 
of  the  law  bearing  upon  the  facts/'  The  record  fails  to  sustain 
this  assumption.  While  the  evidence  tending  to  prove  the  cir- 
cumstances relied  on  by  plaintiff  to  sustain  his  right  to  recover 
was  uncontradicted,  the  ultimate  facts  to  be  deduced  therefrom 
depended  largely  and  essentially  upon  inferences  not  in  them- 
selves obvious  or  certain.  When  the  facts  necessary  to  sustain 
the  judgment  do  not  naturally  follow  as  a  necessary  sequence 
from  the  probative  facts,  but  must  depend  upon  inferences  to  be 
deduced  therefrom,  it  is  as  exclusively  the  province  of  the  trial 
court  to  make  those  deductions  and  find  the  facts,  as  where  the 
evidence  itself  is  conflicting.  In  fact,  the  evidence  may,  in  such 
an  instance,  be  said  in  one  sense  to  be  conflicting,  since  the  facts 
which  it  tends  to  prove  are  uncertain  until  found. 

In  such  a  case,  the  trial  court  having  in  its  discretion  set  aside 
its  findings,  for  this  court  to  reverse  its  order  would  be  in  effect 
coercing  it  to  a  particular  conclusion  upon  a  controverted  ques- 
tion of  fact,  and  this  it  is  not  within  our  power  to  do. 

This  renders  the  other  questions  discussed  impertinent  to  our 
present  inquiry. 

Order  aflSrmed. 


Harrison,  J.,  and  Beatty,  C.  J.,  concurred. 
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[Crim.  No.  290.    Department  One.— September  10,  1807.] 

THE  PEOPLE,  Kespondent,  v.  OLIVEB  W.  WINTHEOP,  Ap- 

pellant. 

Obimikal  Law— Trial— Time  tob  Pbkpabatioh— Refusal  of  Request— Ab- 
SEHCE  OF  Exception— Trial  without  Objectiok— Appeai/— Prbsumptiok. 
Where  seventeen  days'  time  was  allowed  to  a  defendant  under  in- 
dictment, in  which  to  prepare  for  trial,  and  no  exception  was  taken 
to  an  order  refusing  his  request  for  thirty  days'  time  for  prepara- 
tion, and  defendant  went  to  trial  without  objection  that  he  was 
then  unprepared  for  trial,  or  applying  for  a  further  continuance, 
it  must  be  conclusively  presumed  upon  appeal  that  he  was  then 
ready  for  trial;  and  where  nothing  appears  in  the  record  to 
show  that  he  was  prejudiced  by  the  refusal  of  a  longer  time,  no 
error  is  shown  under  the  circumstances,  and  no  violation  appears 
of  defendant's  right  to  a  reasonable  opportunity  to  prepare  for  his 
trial. 

In.- Denial  of  Challxnobs  fob  Cause— Norexhaustioit  of  Peremptory 
Challenges.— The  denial  of  defepdant's  challenges  for  cause  will  not  be 
considered  upon  appeal,  where  it  appears  from  the  record  that, 
when  the  jury  was  completed,  the  defendant  had  remaining  more 
peremptory  challenges  unexhausted  than  there  were  denials  of  hU 
challenges  for  cause.  A  defendant  should  not  be  heard  to  complain 
of  error,  the  injurious  eflTects  of  which  he  has  sufferer!,  if  at  all,  only 
by  reason  of  his  acquiescence  in  or  failure  to  avoid  it,  when  he  had 
the  means  and  opportunity  to  do  so. 

Id.— Robbery— Enticing  Victim  to  Suitable  Place— Evidence—Declara- 
tions OF  Dependant— Proposal  to  Kidnap  and  Rob.— Where  the  victim 
of  the  robbery  charged  against  the  defendant  was  a  stranger  in  the 
city,  to  whom  the  defendant  introduced  himself  under  a  false  name, 
and  who  was  enticed  by  the  defendant  to  an  isolated  cottage,  under 
the  false  representation  that  he  was  taking  him  to  make  a  friendly 
call  at  defendant's  home,  in  which  cottage  he  waa  violently  as- 
saulted by  defendant  and  a  confederate,  bound  hand  and  foot,  and 
robbed,  and  kept  bound  and  confined  under  threats  of  torture  and 
death,  to  induce  him  to  authorize  the  payment  of  twenty  thousand 
dollars  to  the  defendant,  evidence  is  admissible  to  show  all  of  the 
declarations  made  by  the  defendant  to  the  person  robbed,  and 
also  to  show  that  defendant  had  proposed  to  another  witness  that 
they  should  go  in  together,  and  "kidnap"  the  man,  and  force 
him  by  torture  to  make  a  check,  or  give  up  money,  and  had  said 
that  a  house  could  be  rented  for  that  purpose,  and  that  he  thought 
fifty  thousand  dollars  could  be  realized,  and  that  he  had  told 
the  witness  on  the  day  of  the  robbery  that  he  had  introduced 
himself  to  the  man,  and  that  he  had  the  house  rented,  and 
his  plans  all  formed,  and  was  then  waiting  for  him  according 
to  appointment;  and  such  evidence,  being  admissible  to  connect  de- 
fendant with  the  offense  laid,  and  to  identify  him  as  a  guilty  par- 
ticipant therein,  it  is  immaterial  whether  it  had  or  had  not  a  ten- 
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dency  to  show  an  intent  to  commit  another  offense. 

Id.— Exhibits  from  Scxnx  of  Robbery.— Exhibits  of  articles  taken  from  the 
house  where  the  robbery  was  committed,  and  identified  by  the  per- 
son robbed,  and  shown  to  have  been  used  by  defendant  in  connec- 
tion with  the  offense,  are  admissible  as  a  part  of  the  transaction, 
and  as  tending  to  corroborate  the  witness  as  to  the  circumstances 
of  the  crime. 

Id.— CiRCUMSTANcxs  or  Arrest— CoifcxALMBirr—DisGmsB—DBCi^RATioirs — 
Articles  Taken  from  Defendant.— Eyidence  is  admissible  to  show  that 
at  the  time  of  the  arrest  the  defendant  was  apparently  hiding  in  dis- 
guise and  passing  under  an  assumed  name,  and  denied  his  identity 
to  the  arresting  officer,  and  that  among  the  articles  found  on  his  per- 
son were  several  newspaper  clippings  containing  accounts  of  the 
robbery,  and  a  recently  purchased  railroad  ticket  from  Oakland  to 
Mojave. 

Id.— Larceny- Absence  of  Instructions.— An  objection  that  the  court  erred 
in  failing  to  instruct  the  jury  that  the  offense  of  larceny  was  in- 
cluded in  the  charge  against  the  defendant  is  not  tenable,  when  no 
such  instruction  was  requested,  and  where  such  instruction  would 
not  have  been  pertinent  to  any  evidence  in  the  case. 

Id.— Instruction  as  to  Presumption  of  Innocence.— An  instruction  to 
the  jury  that  the  presumption  of  ibnocence  accompanies  the  defen<l- 
ant  throughout  the  trial,  and  goes  with  the  jury  in  their  retirement 
to  consider  their  verdict,  and  will  avail  to  acquit  the  defendant  un- 
less overcome  by  sufDcient  proof  of  guilt,  that  they  must  examine 
the  evidence  by  the  light  of  that  presumption,  and  that  unless, 
upon  examining  it,  they  find  it  sufficiently  strong  to  overcome  and 
remove  the  presumption  and  to  satisfy  them  of  the  defendant's 
guilt  beyond  a  reasonable  doubt,  he  is  entitled  to  an  acquittal  oorrecJy 
states  the  law* 

Id.— Preparation  of  Affidavits  for  New  Triai/— Misconduct  of  Jury- 
Newly  Discovered  Evidence— Inadequate  Bhowino  for  Further  Tims. 
There  is  no  adequate  showing  of  necessity  for  further  time  for  the 
defendant  to  prepare  affidavits  on  motion  for  new  trial  to  establish 
misconduct  of  the  jury  and  newly  discovered  evidence,  where  the 
showing  does  not  indicate  what  the  misconduct  of  the  jury  con- 
sisted in,  or  the  name  of  any  juror  guilty  of  misconduct,  nor  state 
the  nature  of  the  newly  discovered  evidence  desired,  nor  that  there 
was  any  reasonable  expectation  that  it  could  be  obtained,  nor  why 
it  could  not  have  been  produced  at  the  trial. 

Id.— Punishment  for  Robbery— Imprisonment  for  Life— Construotioh  of 
Penal  Code.— The  provision  of  section  213  of  the  Penal  Code,  that  rob- 
bery is  punishable  by  imprisonment  in  the  state  prison  "not  less 
than  one  year,*'  does  not  establish  the  intent  of  the  legislature  that 
the  punishment  must  be  limited  to  a  definite  term  of  years;  but 
such  intent  is  expressly  negatived  by  section  671  of  the  Penal  Code, 
which  expressly  authorizes  imprisonment  for  life  in  cases  where  no 
limit  to  the  duration  of  the  imprisonment  is  declared;  and  a  sen- 
tence of  imprisonment  for  life  for  robbery,  is  not  in  excess  of  the 
power  of  the  court. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco^  and  from  an  order  denying  a  new 
trial.    William  T.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Prank  V.  Bell,  for  Appellant. 

W.  P.  Fitzgerald,  Attorney  General,  W.  H.  Anderson,  Assistant 
Attorney  General,  and  Henry  E.  Carter,  Deputy  Attorney  Gen- 
eral, for  Bespondent. 

VAN  FLEET,  J. — ^Defendant  was  convicted  of  robbery  and 
sentenced  to  life  imprisonment.  He  appeals  from  the  judgment 
and  from  an  order  denying  his  application  for  a  new  trial,  urging 
numerous  errors  in  the  rulings  of  the  trial  court. 

1.  It  is  first  strongly  contended  that  the  court  violated  defend- 
ant's rights  in  compelling  him  to  go  to  trial  with  unseemly  haste, 
and  without  suflScient  time  to  adequately  prepare  for  his  defense. 

The  bill  of  exceptions  shows  that  the  indictment  was  filed  Au- 
gust 7,  1896,  and  defendant  arraigned  thereunder  on  August 
14th;  that  after  certain  proceedings  of  a  more  or  less  dilatory  na- 
ture his  plea  was  entered,  and  the  case  subsequently,  on  August 
2l8t,  came  up  to  be  finally  set  for  trial.  At  this  time  defendant 
asked  for  at  least  thirty  days  in  which  to  prepare  for  trial,  mak- 
ing a  very  general  showing  that  he  could  not  reasonably  prepare 
earlier;  but  this  request  was  denied,  and  the  case  was  set  down  to 
be  tried  on  September  1st.  No  exception  was  taken  to  the  action 
of  the  court  in  thus  refusing  defendant's  request  for  a  longer 
time  in  which  to  prepare  for  trial,  and  on  September  1st,  when 
the  case  was  called,  defendant,  as  stated  in  the  bill  of  exceptions, 
"went  to  trial  without  at  that  time  making  any  objection  to  do- 
ing so;  he  did  not  at  that  time  claim  that  he  was  then  unprepared 
for  trial,  and  he  did  not  then  apply  for  a  further  continuance  of 
the  case;  he  had  had  in  all  some  seventeen  days  of  time." 

It  will  thus  be  seen  that  the  record  wholly  fails  to  disclose 
a  case  violative  of  defendant's  right  to  a  reasonable  oppor- 
tunity to  prepare  for  his  trial.  We  cannot  say  as  matter  of 
law  that  a  period  of  seventeen  days  was  not  sufiScient  time, 
under  the  circumstances  surrounding  him,  for  such  purpose; 
and  the  record  fails  to  show  that  it  was  not  such   as  a  mat- 
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ter  of  fact.  Indeed^  there  is  nothing  in  the  record  which  in  any 
wray  indicates  that  the  defendant  was  not  fully  ready  for  trial  on 
September  Ist;  to  the  contrary,  the  fact  that  he  at  that  time  went 
to  trial  without  objection  gives  rise  to  the  conclusive  presumption 
here  that  he  was  ready.  Nor  was  there  anything  arising  in  the 
course  of  the  trial  which  points  to  the  concliision  that  defendant 
was  prejudiced  by  the  action  of  the  court  in  then  proceeding 
with  the  trial.  Under  such  circumstances  no  error  is  shown. 
The  language  quoted  and  relied  upon  by  appellant  from  People 
V.  Fredericks,  106  Cal.  654,  on  this  subject,  had  reference  to  the 
particular  circumstances  of  that  case;  it  does  not  announce  a  rule 
of  conduct  for  other  cases,  and  has  no  proper  application  to  the 
facts  before  us. 

2.  It  is  next  objected  that  the  court  erred  in  denying  defend- 
ant's challenge  for  cause  to  each  of  the  jurors  McMillan  and  Fogg. 
Under  the  doctrine  of  the  very  recent  and  well-considered  case 
of  People  V.  Durrant,  116  Cal.  179,  it  is  unnecessary  to  consider 
the  question  mooted  by  counsel,  whether  the  examination  of 
these  jurors  disclosed  a  state  of  mind  on  the  part  of  either  or  both 
which  would  render  the  ruling  of  the  court  in  disallowing  the 
challenges  erroneous,  since  it  appears  from  the  record  that  when 
the  jury  was  completed  the  defendant  yet  had  three  peremptory 
challenges  unexhausted.  It  was  held  in  that  case,  after  mature 
consideration,  that  where  challenges  for  actual  bias  are  made  by 
the  defendant  and  denied,  and  the  defendant  fails  thereupon  to 
exercise  his  right  to  challenge  the  jurors  peremptorily,  but  ac- 
cepts them,  and  it  appears  that  when  the  jury  was  completed  the 
defendant  had  more  than  sufficient  unused  peremptory  chal- 
lenges to  have  enabled  him  to  remove  the  obnoxious  jurors,  the 
ruling  of  the  court  in  disallowing  the  challenge  for  cause  will 
not  be  reviewed  here,  because,  even  if  erroneous,  it  will  be  re- 
garded as  without  prejudice.  This  is  put  upon  the  manifestly 
sound  ethical  principle  that  a  defendant  should  not  be  heard  to 
complain  of  an  error  the  injurious  effects  of  which  he  has  suf- 
fered, if  at  all,  only  by  reason  of  his  acquiescence  in  or  failure 
to  avoid  it  when  he  had  the  means  and  opportunity  to  do  so. 

3.  The  robbery  occurred  in  the  city  of  San  Francisco  on  Au- 
gust  3,  1896,  under  circumstances  substantially  these:  The  vic- 
tim, James  Campbell,  a  stranger  in  the  city,  a  man  of  advanced 
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years,  was  mduced  by  defendant,  under  the  false  pretense  and 
representation  that  he  was  taking  him  to  make  a  friendly  call  at 
defendant's  home,  to  accompany  the  latter  to  a  small  and  some- 
what isolated  cottage  in  the  extreme  western  and  thinly  settled 
portion  of  the  city,  where,  after  being  introduced  into  the  house, 
he  was  violently  assaulted  by  defendant  and  a  confederate, 
knocked  down,  bound  hand  and  foot,  a  considerable  sum  of  mon- 
ey and  some  other  valuables  taken  from  his  person,  and  then  kept 
bound  and  confined  for  more  than  two  days,  under  repeated 
threats  of  torture  and  death,  in  an  effort  to  induce  him  to  sign 
papers  intended  to  authorize  the  payment  of  twenty  thousand 
dollars  to  defendant. 

The  theory  of  the  prosecution  was  that  the  robbery  was  the  re- 
sult of  a  deliberate  and  previously  concocted  scheme  and  plan  of 
the  defendant  to  entice  Campbell  to  the  house  where  the  robbery 
occurred  for  the  purpose  of  robbing  him  and  extorting  a  large 
sum  of  money  from  him  as  the  price  of  his  liberty.  In  accordance 
with  this  theory  the  prosecution  was  permitted,  against  defend- 
ant's objections,  to  introduce  evidence  tending  to  show  that 
Campbell,  whose  home  was  in  the  Hawaiian  Islands,  had,  while 
stopping  at  the  Occidental  Hotel  in  the  city  of  San  Francisco 
during  the  months  of  June  and  July,  1896,  attracted  the  atten- 
tion of  defendant,  who  was  about  the  hotel  lobby;  that  defendant 
made  inquiries  about  him,  and  learning  that  he  was  a  very 
wealthy  man  from  Honolulu,  expressed  a  desire  to  get  acquainted 
with  him;  that  prior  to  the  robbery  he,  on  several  occasions,  ap- 
proached one  Urquhart,  an  acquaintance  of  his,  of  whom  he  had 
made  inquiries  about  Campbell,  with  a  proposition  that  they  go 
in  together  and  "kidnap^^  Campbell  and  force  him  to  give  up 
money,  suggesting  that  a  house  or  other  suitable  place  could  be 
rented  where  they  could  take  him  and  force  him  by  torture  to 
make  a  check,  or  by  other  means  give  up  money,  and  that  he 
thought  fifty  thousand  dollars  could  be  realized.  It  was  shown  that 
on  the  thirty-first  day  of  July,  while  Campbell  was  stopping  tem- 
porarily at  the  Hotel  Vendome  in  the  city  of  San  Jose,  defendant 
appeared  there,  and,  approaching  Mr.  Campbell,  introduced  him- 
self under  a  false  name,  and,  engaging  him  in  conversation,  com- 
menced making  inquiries  about  the  Hawaiian  Islands,  stating  in 
substance  that  he  had  a  large  amount  of  money  to  invest,  and  had 
about  concluded  to  invest  in  the  islands.   He  stated  that  the  only 
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7.  On  the  subject  of  the  presumption  of  innocence  the  court 
instructed  the  jury:  "As  observed  abeady,  Winthrop  alone  is  on 
trial,  and  his  plea  to  the  indictment  is  a  plea  of  not  guilty.  Upon 
that  plea  a  presumption  of  his  innocence  arises;  that  presumption 
accompanies  him  throughout  the  trial;  it  goes  with  you  in  your 
retirement  to  consider  your  verdict;  it  will  avail  to  acquit  Win- 
throp unless  it  be  overcome  by  sufficient  proof  of  guilt;  you  must 
examine  the  evidence  by  the  light  of  that  presumption,  and  un- 
less upon  examining  it  you  find  it  suffioiently  strong  to  overcome 
the  presumption  of  innocence,  to  remove  it,  and  moreover,  to  sat- 
isfy you  of  Winthrop's  guilt  beyond  all  reasonable  doubt,  he  is 
entitled  to  an  acquittal  at  your  hands/'  It  is  objected  that  this 
instruction  is  erroneous  under  the  doctrine  announced  in  People 
V,  McNamara,  94  CaL  509,  where  it  was  held  that  this  presump- 
tion rested  with  the  defendant  until  the  jury  have  arrived  at  a 
verdict.  But  the  instruction  in  that  case  merely  told  the  jury 
that  the  presumption  remained  "all  through  the  case  until  it  is 
submitted  to  you,"  and  there  stopped.  The  jury  were  not  told  that 
they  must  keep  that  presumption  in  mind  after  their  retirement 
for  consideration.  The  present  instruction  is  very  different;  it 
tells  the  jury  expressly  that  the  presumption  "goes  with  you  in 
your  retirement  to  consider  your  verdict,''  and  that  the  jury  must 
'^examine  the  evidence  by  the  light  of  that  presumption."  We 
regard  this  language  as  stating  the  law  as  amply  and  correctly 
i\3  any  instruction  on  the  question  heretofore  approved  by  this 
court. 

8.  We  can  see  no  error  in  the  action  of  the  court  in  refusing 
defendant's  request  for  more  time  to  prepare  affidavits  in  support 
of  his  motion  for  a  new  trial.  There  was  no  adequate  showing 
of  necessity  for  any  further  time.  The  showing  made  did  not 
indicate  what  the  misconduct  of  the  jury  consisted  in,  or  the 
name  of  any  juror  guilty  of  misconduct;  nor  did  it  state  what  the 
nature  of  the  newly  discovered  evidence  was  which  defendant 
desired  to  obtain,  nor  that  there  was  any  reasonable  expectation 
that  it  could  be  obtained;  nor  why  it  could  not  have  been  pro- 
duced at  the  trial.  In  fact,  the  showing  was  so  wholly  bald  of 
essential  character  in  several  respects  as  to  render  any  interfer- 
ence on  our  part  with  the  discretionary  judgment  of  the  court 
below  an  abuse  of  power. 
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9.  The  punishment  imposed  is  not  in  excess  of  the  power  of  the 
court.  Eobbery  is  punishable  by  imprisonment  in  the  state  pris- 
on "not  less  than  one  year/'  (Pen.  Code,  sec.  213.)  Defendant 
urges  that  it  was  the  evident  intent  of  the  legislature  that  the 
punishment  must  be  limited  to  a  definite  tenn  of  years.  Such 
intent  is  expressly  negatived  by  section  671  of  the  Penal  Code, 
which  in  terms  declares  what  eflfect  is  to  be  given  to  the  provision 
found  in  section  213. 

There  are  some  other  exceptions  noted,  but  in  a  more  or  less 
perfunctory  manner,  without  suggestion  of  the  prejudicial  char- 
acter of  the  rulings,  even  if  erroneous.  They  need  not  be  noticed 
further  than  to  say  that  they  have  all  been  examined,  and  we  find 
in  them  no  ground  for  reversal. 

Judgment  and  order  affirmed. 


Garoutte,  J.,  and  Harrison,  J.,  concurred. 


[Sac.  No.  854.    Department  Two.— September  10,  1887.] 

FEANCESCA  B.  SCAMMAN,  Executrix,  etc..  Appellant,  v.  A. 
BOKSLETT  et  al..  Respondents. 

Ihsolysvct— Opsbatiov  07  Insolyxnt  Lawa—Cozttbact  with  Citizens  or 
0th KB  States.— The  insolvent  laws  of  one  state  have  no  extraterritorial 
operation,  and  cannot  discharge  contracts  with  citizens  of  other 
states,  nnless  the  citizen  of  another  state  voluntarily  becomes  a 
party  to  the  insolvency  proceeding. 

In.— Cohtkaot  Made  between  Citizens  o7  Calhtobnia— Removal  or  Cbbd- 
ztobto  Anothbb  State— Action  in  this  State— Yaliditt  07  Dischabob. 
Although,  as  a  general  rule,  a  citizen  of  ffnother  state,  who  has  not 
become  a  party  to  insolvency  proceedings  in  this  state,  is  not  bound 
by  such  proceedings,  or  by  the  discharge  therein;  yet,  where  it  ap- 
pears that  the  debtor  and  creditor  were  both  citizens  of  California 
at  the  date  of  the  contract,  and  that  the  contract  was  made  and  is 
payable  in  this  state,  it  seems  that,  in  an  action  brought  in  this 
state  by  the  creditor  to  enforce  such  contract,  a  certificate  of  dis- 
charge of  the  debtor  under  the  insolyent  law  of  this  state  enacted 
before  the  indebtedness  accrued,  is  a  yalid  defense  to  the  action, 
even  though  the  creditor  had  become  a  resident  of  another  state 
after  the  making  of  the  contract. 

Id.— FOBECLOSUBE    OF    MOBTOAQE— INSOLTXHCT   07    MOBTOAQOB— GOHPLAINT 

AND  Decbeb  not  Bstablishino  Pebsonal  Liabilitt— Void  Amendment 
— Obdeb  Quabhino  Bzecution- Reasons  fob  Obdeb  Imxatxbial.— Where 
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the  complaint  upon  the  foreclosure  of  a  mortgage,  made  between 
citizens  of  this  state  to  secure  a  note  made  payable  therein,  ayerred 
that  the  mortgagor  had  been  declared  an  insolvent,  and  did  not  aver 
that  the  mortgagee  was  a  nonresident  of  the  state,  and  did  not  praj 
for  an  J  judgment  for  deficiency  against  the  mortgagor,  and  the  com> 
plaint  failed  to  make  a  cose  entitling  the  plaintiff  to  a  decree  de- 
claring the  defendant  personally  liable,  and  where  the  decree 
omitted  to  establish  any  personal  liability,  nn  ez  parte  amendment, 
made  more  than  seventeen  months  after  the  entry  of  the  final  de- 
cree, establishing  the  personal  liability  of  the  mortgagor,  and  di- 
recting the  clerk  to  docket  a  deGcieucy  judgment  against  him,  is 
without  jurisdiction  and  void;  and  an  order  quashing  executions 
upon  such  deficiency  judgment  must  be  affirmed,  regardless  of  the 
reasons  upon  which  the  superior  court  may  have  based  such  order. 

Judgments— NoTicB  of  Motion  to  Amend— Amendment  without  Noticb.— 
Although  a  court  may  at  any  time,  with  or  without  notice,  amend 
a  judgment  where  the  record  discloses  that  the  judgment  of  the 
court  was  not  correctly  given,  or  where  clerical  misprisions  have 
occurred,  of  which  the  record  affords  the  evidence,  yet,  when  an 
inspection  of  the  record  does  not  show  the  error,  and  resort  mast 
be  had  to  evidence  aliunde,  notice  must  be  given  of  a  motion  to 
amend  the  judgment  to  the  parties  affected  thereby;  and  where  an 
amendment  is  made  to  a  judgment  in  matter  of  substance,  whereby 
it  is  made  to  grant  relief  different  from  that  granted  when  it  was 
rendered,  it  is  absolutely  void  as  against  a  party  having  no  notice 
of  the  application  to  amend  it. 

Id.— Time  fob  Amendment  of  Judgment.— A  motion  to  amend  a  judgment, 
where  the  record  does  not  disclose  the  error,  must  be  made  upon 
notice  within  six  months,  except  in  cases  where  personal  service  of 
summons  has  not  been  had,  in  which  cases  the  court  may  grant  re- 
lief within  one  year  after  the  entry  of  the  judgment. 

Id.— Limits  of  Poweb  to  Amend  Judombnt^Revision  Impbopeb— Ghangb 
TJnauthobizbd  at  Date  of  Entby.- Amendments  of  judgments  can  only 
be  allowed  for  the  purpose  of  making  the  record  conform  to  the 
truth,  and  not  for  the  purpose  of  revising  and  changing  the  judg- 
ment; and  where  the  proposed  addition  is  a  mere  afterthought,  and 
formed  no  part  of  the  judgment  as  originally  intended  and  pro- 
nounced, it  cannot  be  brought  in  by  way  of  amendment;  'and,  in  the 
absence  of  express  statutory  authority  so  to  do,  no  court  can  amend 
its  judgments  so  as  to  include  in  them  provisions  which  it  could  not 
have  inserted  at  the  date  of  the  original  entry  of  the  judgment. 

APPEAL  from  an  order  of  the  Superior  Court  of  Butte  Coun- 
ty quashing  and  recalling  executions.    John  C.  Gray,  Judge. 

The  facts  are  stated  in  the  opinion. 

Freeman  &  Bates,  for  Appellant. 

W.  E.  Duncan,  Jr.,  and  R.  E.  Eobinson,  for  Eespondent 
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SEARLS,  C— About  November  20, 1894,  Francesca  B.  Scam- 
man,  as  executrix  of  the  last  will  of  Henry  Scamman,  deceased, 
brought  an  action  in  the  superior  court  in  and  for  the  county  of 
Butte  to  foreclose  a  mortgage  executed  by  A.  Bonslett,  August 
1,  1889,  to  secure  the  payment  of  his  promissory  note  for  eight 
thousand  five  hundred  dollars  of  even  date,  payable  five  years 
after  date,  with  interest  made  and  payable  in  this  state. 

The  complaint  averred  that  the  defendant,  A.  Bonslett,  had 

been  on  the day  of  October,  1894,  adjudged  and  declared 

to  be  an  insolvent  debtor  upon  his  petition  filed  under  the  Insol- 
vent Act  of  1880,  and  that  E.  E.  Biggs  had  been  elected,  etc.,  as 
the  assignee  of  said  insolvent,  had  qualified  as  such,  and  that 
all  of  the  estate  of  the  insolvent  had  been  assigned  to  him. 

That  the  mortgaged  property  was  insufficient  to  satisfy  the 
mortgage.  The  assignee,  as  well  as  Bonslett,  were  made  defend- 
ants. 

The  complaint  did  not  pray  for  a  deficiency  judgment  against 
Bonslett  in  case  there  should  be  a  deficiency  after  the  sale  of  the 
mortgaged  property. 

L.  L.  Green  was  also  made  a  defendant  upon  the  ground  that 
he  had  or  claimed  some  interest  in  the  mortgaged  premises.  He 
answered  disclaiming  any  interest. 

Defendants  Bonslett  and  Biggs,  as  assignee,  made  default,  and 
on  January  19,  1895,  a  decree  of  foreclosure  in  the  usual  form 
was  entered  ordering  a  sale  of  the  property  and  payment  to  plain- 
tiflF,  out  of  the  proceeds  of  such  sale,  of  the  sum  of  eleven  thou- 
sand six  hundred  and  eight  dollars,  besides  costs,  attorneys'  fees, 
etc.  No  provision  was  made  in  the  decree  for  any  deficiency 
which  might  remain  after  sale.  The  property  was  sold  under  the 
decree,  and  a  return  made  April  1,  1895,  showing  a  deficiency  of 
seventeen  hundred  and  seventy-three  dollars  and  sixty-five  cents. 

On  the  twenty-eighth  day  of  October,  1895,  defendant  A.  Bon- 
slett was,  by  a  decree  of  the  superior  court  in  the  insolvency 
proceedings,  discharged  from  all  his  debts  existing  against  him 
on  and  prior  to  September  24,  1894,  under  and  by  virtue  of  the 
Insolvent  Act  of  1880,  excepting  only  such  debts,  if  any,  as  are 
by  the  said  insolvent  laws  excepted  from  the  operation  of  a  dis- 
charge in  insolvency. 
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The  petition  and  schedule  in  insolyency  filed  by  said  defendant 
described  among  his  debts  and  liabilities  the  note  and  mortgage 
of  Scamman. 

On  the  seventeenth  day  of  September,  1896,  the  superior  court, 
on  motion  of  plaintiff  and  without  notice  to  defendant  Bonslett, 
entered  two  orders  in  the  case,  viz: 

1.  An  order  amending  the  decree  of  foreclosure  of  January  19, 
1895,  by  adding  thereto  the  following,  "and  the  defendant,  A. 
Bonslett,  is  declared  and  adjudged  to  be  the  defendant  who  ia 
personally  liable  for  the  sums  in  this  judgment  specified,  to  wit, 
said  sum  of  eleven  thousand  six  himdred  and  eight  dollars,  and 
interest  and  costs  of  suit/' 

2.  An  order  directing  the  clerk  of  the  court  to  docket  a  defi- 
ciency judgment  against  defendant  Bonslett  for  seventeen  hun- 
dred and  seventy-three  dollars  and  fifty  cents,  with  interest,  etc. 

Thereafter  two  executions  issued  on  said  deficiency  judgment, 
one  to  the  sheriff  of  Butte  county  and  the  other  to  the  sheriff  of 
Yuba  county. 

Defendant  Bonslett  moved  the  court  to  set  aside  the  amend- 
ments to  the  decree  and  for  an  order  quashing  the  executions, 
etc.,  upon  a  variety  of  grounds,  which  we  need  not  specify  at 
length. 

On  the  part  of  plaintiff  the  affidavit  of  S.  Davis  was  admitted 
showing  that  from  the  year  1880  to  the  date  of  his  death  in  1893 
Henry  Scamman,  the  mortgagee,  was  a  nonresident  of  the  state 
of  California  and  a  resident  and  citizen  of  Saco,  in  the  state  of 
Maine,  at  which  last-named  place  his  family,  including  the  plain- 
tiff herein,  have  at  all  times  resided.  The  mortgage  described 
said  Henry  Scamman  as  a  resident  of  Downieville,  county  of  Si- 
erra, state  of  California. 

It  was  admitted  that  plaintiff  never  presented  any  claim,  and 
did  not  appear  in  the  insolvency  proceedings  of  A.  Bonslett. 

The  court  denied  the  motion  to  strike  out  the  amendments  to 
the  judgment  and  the  order  to  docket  the  deficiency  judgment, 
and  granted  the  motion  to  recall  and  quash  the  executions,  from 
which  order  so  recalling  and  quashing  the  executions,  plaintiff 
prosecutes  this  appeal. 

1.  "Insolvent  laws  of  one  state  cannot  discharge  the  contracts 
of  citizens  of  other  states,  because  they  have  no  extraterritorial 
operation,  and  consequently  the  tribunal  sitting  under  them,  un- 
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less  in  cases  where  a  citizen  of  such  other  state  voluntarily  be- 
comes a  party  to  the  proceeding,  has  no  jurisdiction  in  the  case. 
Legal  notice  cannot  be  given,  and  consequently  there  can  be  no 
l^al  obligation  to  appear,  and,  of  course,  there  can  be  no  legal 
default/'  {Baldwin  v.  Hale,  1  Wall.  223;  Rhodes  v.  Borden,  67 
Cal.  7;  Bedell  v.  Scruton,  54  Vt.  493;  Bean  v.  Loryea,  81  Cal.  151.) 

It  follows  that  if  plaintiff's  testator  was  in  fact  a  citizen  of  an- 
other state  he  was  not  bound  by  the  insolvency  proceedings  under 
the  statute  of  this  state. 

2.  But,  notwithstanding  the  foregoing  well-settled  proposition, 
we  are  at  a  loss  to  see  upon  what  grounds  the  amendment  to  the 
decree  of  September  17, 1896,  can  be  upheld. 

If  that  amendment  and  the  accompanying  order  directing  the 
docketing  of  a  deiSciency  judgment  against  defendant  were  void, 
the  executions  issued  thereon  should  have  been  quashed,  and  if 
the  court  decided  correctly,  although  basing  its  action  upon  er- 
roneous reasoning,  its  action  must  be  upheld. 

A  court  may  at  any  time  render  or  amend  a  judgment  where 
the  record  discloses  that  the  entry  on  the  minutes  does  not  cor- 
rectly give  what  was  the  judgment  of  the  court.  (Morrison  v. 
Dayman,  3  Cal.  255.) 

Any  error  or  defect  in  a  record  occurring  through  acts  of  omis- 
sion or  commission  of  the  clerk  in  entering  or  failing  to  properly 
enter  of  record  the  judgment  or  proceedings  of  the  court — ^in 
short,  what  may  be  termed  clerical  misprisions — may,  the  record 
affording  the  evidence  thereof,  be  corrected  at  any  time  by  the 
court  upon  its  own  motion,  or  on  motion  of  an  interested  party 
either  with  or  without  notice.  Where,  however,  an  inspection  of 
the  record  does  not  show  the  error,  and  resort  must  be  had  to  evi- 
dence aliunde,  courts  will  require  notice  to  be  given  of  a  motion 
to  amend  a  judgment  to  the  parties  to  be  affected  thereby,  and  a 
motion  for  the  amendment  of  a  judgment  in  such  last-mentioned 
case  must,  imder  section  473  of  the  Code  of  Civil  Procedure,  be 
made  within  six  months,  except  in  cases  where  personal  sendee 
of  summons  has  not  been  had,  in  which  cases  the  court  may 
grant  relief  within  one  year  after  the  entry  of  judgment.  {People 
V.  Greene,  74  Cal.  400;  6  Am.  St.  Hep.  448;  Hegeler  v.  HenckeU, 
27  Cal.  495;  Bostwick  v.  McEvoy,  62  CaL  502;  Wharton  v.  Har- 
lan, 68  Cal.  422.) 
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Again^  amendments  to  judgments  can  only  be  allowed  for  the 
purpose  of  making  the  record  conform  to  the  truths  not  for  the 
purpose  of  revising  and  changing  the  judgment  (Black  on 
Judgments^  sec.  156.)    The  same  author  adds: 

"It,  on  the  other  hand^  the  proposed  addition  is  a  mere  after- 
thought, and  formed  no  part  of  the  judgment  as  originally  in? 
tended  and  pronounced,  it  cannot  be  brought  in  by  way  of 
amendment.*' 

We  may  add  that,  in  the  absence  of  express  statutory  authority 
so  to  do,  no  court  can  amend  its  judgments  so  as  to  include  in 
them  provisions  which  it  could  not  have  inserted  at  the  date 
of  the  original  entry.  How,  then^  stood  the  case^it  the  date  of 
the  amendment  of  the  judgment? 

Plaintiff  had  brought  her  action  to  foreclose,  and  not  only  had 
not  asked  for  any  relief  except  the  foreclosure  and  sale  of  the 
mortgaged  property,  but  by  the  affirmative  allegations  of  h«r  com- 
plaint showed  that  defendant  Bonslett  had  been  declared  an  in- 
solvent^ etc.,  and,  having  failed  to  aver  that  her  testator  was  a 
citizen  of  another  state^  she  failed  to  make  a  case  entitling  her  to 
have  the  court,  by  its  decree,  declare  said  defendant  "personally 
liable  for  the  debt,'*  as  provided  by  section  726  of  the  Code  of 
Civil  Procedure.  A  deficiency  judgment  may  be  docketed  by  the 
clerk,  when  shown  to  be  necessary  by  the  return  of  the  sheriflE, 
but  it  can  only  be  so  docketed  against  the  defendant  or  defend- 
ants declared  personally  liable  by  the  decree.  In  a  foreclosure 
suit,  where  judgment  is  taken  by  default,  the  decree  can  give  no 
relief  beyond  that  which  is  demanded  in  the  bill.  {Raun  v, 
Reynolds,  11  Cal.  15.) 

Had  the  plaintiff  asked  that  defendant  Bonslett  be  declared 
personally  liable,  non  cofistat,  but  that  he  would  have  answered 
setting  up  the  insolvency  proceedings,  and  his  immunity  from 
personal  liability  thereunder.  But  under  the  complaint  it  was 
not  necessary  for  him  so  to  do,  as  no  personal  liability  was  sought 
to  be  enforced  against  him.  Had  the  court  included  the  personal 
liability  clause  in  the  original  decree,  it  would  have  been  erro- 
neous, but  we  are  not  prepared  to  say  it  would  have  been  void. 
(Blondeau  v.  Snyder,  95  Cal.  521.) 

But  when  the  court  waited  for  over  seventeen  months  after  tlie 
entry  of  the  final  decree,  and  then  without  notice  to  defendant 
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Bonslett  amended  the  decree,  in  matter  of  substance,  granting 
relief  different  from  that  asked  for  or  granted  originally,  we 
think  the  amendment  was  without  jurisdiction  and  void. 

Freeman,  in  his  work  on  Judgments,  at  section  72  says:  "If, 
however,  an  amendment  is  made  to  a  judgment  or  decree  in  a 
matter  of  substance,  whereby  it  is  made  to  grant  relief  different 
from  that  granted  when  it  was  rendered,  it  is  absolutely  void  as 
against  a  party  having  no  notice  of  the  application  to  thus  amend 
it.''  (Citing  Swift  v.  Allen,  65  HI.  303.)  The  amendment  being 
void  was  sufficient  reason  for  quashing  the  executions.  {Chip- 
man  V.  Bowman,  14  Cal.  157;  Oaies  v.  Lane,  49  Cal.  266;  BueU 
V.  Buell,  92  Cal.  393.) 

We  cannot  determine  from  the  record  precisely  the  ground 
upon  which  the  court  below  discharged  the  writs. 

The  note  secured  by  the  mortgage  was  given  and  made  payable 
at  Oridley,  in  the  state  of  California,  and  the  mortgage  recited, 
as  before  stated,  that  Scamman  was  a  resident  of  this  state. 

Among  the  conclusive  presumptions  under  section  1962  of 
the  Code  of  Civil  Procedure  is  the  following:  'TThe  truth  of  the 
facts  recited,  from  the  recital  in  a  written  instrument  between 
the  parties  thereto,  or  their  successors  in  interest  by  a  subsequent 
title;  but  this  rule  does  not  apply  to  the  recital  of  a  considera- 
tion.'' 

The  court  below  may  have  been  of  opinion  that  the  debtor  and 
creditor,  having  both  been  citizens  of  California  at  the  date  of 
the  contract,  which  was  made  and  payable  in  this  state,  in  an  ac- 
tion brought  in  the  courts  of  this  state  to  enforce  such  contract, 
a  certificate  of  discharge  of  the  debtor  under  the  insolvent  law 
of  this  state  enacted  before  the  indebtedness  accrued  is  a  valid 
defense  to  the  action,  even  though  the  creditor  had  become  a  cit- 
izen of  another  state,  after  the  making  of  the  contract. 

If  this  was  the  theory  of  the  court,  its  conclusion  is  not  with- 
out warrant  in  law.  (IVeeman  on  Judgments,  sec.  604,  and  cases 
there  cited.) 

Again,  as  the  question  of  the  citizenship  of  Scamman  was  one 
of  fact,  the  court  may  have  concluded  as  a  fact  that  he  remained 
a  citizen  of  the  state  of  California. 

We  need  not  pursue,  discuss,  or  decide  these  questions,  as  we 
are  of  opinion  the  amendment  to  the  judgment  was  void;  such 
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determination  is  conclusive  of  the  case,  and  the  order  appealed 
from  should  be  affirmed. 

Haynes,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  ap- 
pealed from  is  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 


[Sac.  No.  211.    Department  Two.— September  10,  1807.] 
GEORGE  SIMMONS,  Appellant,  v.  MARION  THRESHOUR, 
Administrator  of  the  Estate  of   William    Gibson,  Deceased^ 
Respondent. 

EjBcncxNT— Eyidsncb  of  Plaintiff's  Titls— Forkclosubb  of  Mortgage — 
Loss  OF  Judgment-boll— Judgmknt-book—Rbcitals  in  Judgment.— In 
an  action  of  ejectment,  when  the  plaintiff  claims  title  under  the 
foreclosure  of  a  mortfirage  against  the  defendant,  and  a  sheriff^s 
deed  under  the  order  of  sale  of  the  mortgaged  premises,  and  it  ap- 
pears that  the  judgment-roll  in  the  action  of  foreclosure  was  lost» 
the  judgment-book  is  competent  evidence  of  what  matters  were 
passed  upon  and  determined  by  the  court,  and  the  recitals  in  the 
judgment  showing  acquisition  of  jurisdiction  over  the  defendants 
are  at  least  prima  facie  evidence  of  the  truth  of  the  facts  recited, 
and  of  the  validity  of  the  judgment,  and  the  judgment-book  should 
be  admitted  as  part  of  plajntifiTs  proofs,  together  with  the  sherifiTs 
certificate  of  sale,  and  the  deed  founded  upon  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Siskiyou 
County.    J.  S.  Beard,  Judge. 

The  facts  are  stated  in  the  opinion. 

James  F.  Farraher,  for  Appellant. 

Gillis  &  Tapscott,  for  Respondent. 

BRITT,  C. — This  action  was  ejectment  for  certain  real  estate 
in  Siskiyou  county.  At  the  trial  plaintiff  oflEered  in  evidence  a 
mortgage,  covering  the  demanded  premises  and  other  lands,  to 
him  executed  by  several  persons  of  whom  Gibson,  originally  the 
defendant  herein,  was  one;  also  an  entry  in  the  judgment-book  of 
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the  court  purporting  to  be  the  record  of  a  judgment  in  a  former 
action  prosecuted  by  said  plaintiflE  against  the  said  mortgagors^ 
including  Qibson,  for  the  foreclosure  of  said  mortgage;  such 
judgment  contained  recitals  that  it  was  shown  to  the  court  by 
satisfactory  evidence  that  all  the  defendants  in  that  action  had 
been  duly  served  with  summons  in  the  county,  and  had  failed  to 
answer  and  their  default  had  been  duly  entered;  that  the  facts  al- 
leged in  plaintiff's  complaint  were  proved,  etc;  these  were  follow- 
ed by  the  usual  directions  for  the  sale  of  the  mortgaged  premises. 
Plaintiff  further  offered  a  certificate  of  sale  issued  lo  him  by  the 
sheriff,  also  the  sheriff's  subsequent  deed,  both  founded  on  said 
judgment  and  appearing  to  be  regular  in  form;  they  showed,  if 
the  judgment  was  valid,  that  plaintiff  as  purchaser  at  his  own 
foreclosure  sale  acquired  the  title  of  defendant  to  the  premises  in 
suit  here.  The  clerk  of  the  court  testified  that  he  had  made  dili- 
gent search  in  the  archives  of  his  office  for  the  judgment-roll  in 
said  action  of  foreclosure,  but  was  unable  to  find  or  produce  it. 
All  the  said  documentary  evidence  was  excluded  by  the  court  on 
the  objection  of  defendant  that  the  same  was  not  accompanied 
by  the  judgment^roU. 

The  judgment-book  is  part  of  the  records  of  the  court,  and  is 
the  final  repository  of  the  determination  of  the  court  upon  every 
cause  which  passes  to  judgment  (Code  Civ.  Proc,  sec.  688);  it 
is,  of  course,  a  judicial  record,  and  is  competent  evidence  of  what 
matters  were  considered  and  passed  upon  by  the  court  (Code  Civ. 
Proc,  sees.  1904,  1905);  it  is  indeed  the  most  permanent  memo- 
rial of  those  matters  ordained  by  law  to  be  kept.  As  the  record 
offered  in  this  instance  waa  competent  evidence  of  the  final  ad- . 
judication  in  the  former  suit,  so  its  recitals  showing  acquisition 
of  jurisdiction  over  the  defendants  therein  were  evidence  of  the 
facts  recited;  the  judgment  thus  carried  on  its  face  evidence  of 
its  own  validity  (Whitney  v.  Daggett,  108  Cal.  232;  Howard  v. 
McChesney,  103  Cal.  636;  People  v,  Harrison,  84  Cal.  607);  con- 
sequently, it  should  have  been  admitted  aa  part  of  plaintiff's 
proofs,  together  with  the  sheriff^s  certificate  and  deed  founded 
upon  it. 

We  are  not  unmindful  of  the  decision  in  WicJcersham  v.  John- 
ston, 104  Cal.  407,  43  Am.  St.  Hep.  118,  and  the  previous  cases 
there  followed  (Harper  v.  Bowe,  63  Cal.  233;  Mason  v.  Wolff,  40 
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Cal.  249;  Young  v,  Rosenbaum,  39  Cal.  646),  nor  do  we  now 
impugn  the  principle  on  which  they  proceed,  viz,,  that  to 
render  a  judgment  admissible  in  evidence  it  must  be  shown 
to  be  a  valid  judgment,  and  that  the  appropriate  method 
of  doing  this  is  to  produce  the  roll  so  that  it  may  be  seen 
whether  the  court  had  jurisdiction  to  determine  the  cause.  But 
in  none  of  those  cases  does  it  appear  that  facts  showing  that  the 
court  had  jurisdiction  were  recited  in  the  judgment  itself;  since 
such  recitals  are  evidence  of  their  own  truth,  as  niimerous  de- 
cisions of  this  court  establish,  they  necessarily  (when  consistent 
with  other  parts  of  the  judgment)  supply  the  absence  of  the  tech- 
nical roll  to  the  extent  of  rendering  the  judgment  at  least  prima 
facie  competent  as  evidence.  Besides,  Wickersham  v.  Johnston, 
and  Young  v.  Rosenbaum,  were  cases  of  foreign  judgments,  be- 
tween which  and  domestic  judgments  it  may  be  that  a  distinction 
lies  as  to  mode  of  proof.  {Estate  of  Eichhoify  101  Cal.  600.)  The 
judgment  appealed  from  should  be  reversed. 

Chipman,  C,  and  Searls,  C,  concurred. 

For  the  reasons  given  in  the  foregoing   opinion  the   judg- 
ment appealed  from  is  reversed. 

McFarland,  J.,  Temple,  J.^  Henshaw,  J. 


[8.  F.  No.  851.    Department  Two.— September  10,  1807.] 

JOSEPH  M.  NOUQTJES,  Appellant,  v.  FRANCIS  G.  NEW- 
LANDS,  aa  Trustee  of  Estate  of  William  Sharon,  Deceased,  et 
al..  Respondents. 

TBUSTfr— TJVAUTHOBIZSD  OOHVKTAVOB8  BT  TbUBTBB— PHOTBST  OF  BBirBnOIABT 

— Implibd  Tbust  — Limitations— Rnzrzriifo  of  Btatutb— Rbfudiatioit 
UHVBGfB8BABT.~Where  a  trustee  of  land,  without  the  oonsent  and 
against  the  protest  of  a  beneficiary,  made  an  unanthoriied  convey- 
ance to  the  successor  of  another  beneficiary,  who  took  with  full 
knowledge  of  the  terms  of  the  trust,  the  grantee  took  the  legal  title 
upon  an  implied  trust  in  favor  of  the  protesting  beneficiary,  as  an 
Involuntary  trustee  of  a  trust  cast  upon  him  by  operation  of  law; 
and  the  statute  of  limitations  against  an  action  for  an  accounting 
and  enforcement  of  the  implied  trust  commenced  to  run  upon  the 
acceptance  of  such  conveyance,  and  the  limitation  which  bars  the 
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action  is  fonr  years  from  that  time;  nor  is  it  necessary,  in  order  to 
set  the  statute  in  motion,  that  the  involuntary  trustee  should  have 
attacked  or  repudiated  the  trust. 

in.— RSGOOHITION  OF  RiGHTS  OF  BBirBFICIABISS—WaiTTKlf  DKCLABATION  Rb- 

qmBBD.— A  mere  oral  laoognition  by  the  involuntary  trustee  of  the  rights 
of  the  beneficiaries  cannot  operate  in  law  to  change  his  position 
from  that  of  an  involuntary  to  that  of  an  express  trustee;  but,  in 
order  to  accomplish  this,  the  trustee  must  have  declared  the  trust 
by  a  signed  instrument  in  writing. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  tlie  City 
and  County  of  San  Francisco.   J.  C.  B.  Hebbard^  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  M.  NougueS;  and  Charles  E.  Nougues,  for  Appellant. 

James  M.  Allen,  and  William  F.  Herrin,  for  Bespondent. 

HENSHAW,  J.— Plaintiff  filed  his  bill  seeking  an  accounting 
from  the  defendants  because  of  matters  hereinafter  set  forth. 
The  defendant  Newlands  wbs  alone  served  with  summons,  and 
he  appeared  and  interposed  a  demurrer  to  the  bill:  1.  Upon  the 
ground  that  it  failed  to  state  a  cause  of  action;  and  2.  That  the 
cause  of  action  stated  was  barred  by  the  statute  of  limitations. 
The  trial  court  held  that  the  cause  of  action  was  so  barred,  and 
rendered  judgment  accordingly.    From  that  judgment  plaintiff 


The  bill  is  of  great  length,  but  the  facts  essential  to  this  con- 
sideration may  be  thus  6im[imarized:  In  January,  1874,  plaintiff 
Nougues,  Henry  F,  Williams,  one  of  the  defendants,  and  William 
C.  Balston,  by  agreement  associated  themselves  together  in  a 
joint  venture  for  the  purpose  of  purchasing,  improving,  and  sell- 
ing certain  lands  in  the  city  and  county  of  San  Francisco.  To 
this  venture  Balston  waa  to  contribute  money  to  purchase  the 
lands  in  a  sum  not  exceeding  one  hundred  and  seventy-five  thou- 
sand dollars.  Nougues  and  Williams  were  to  improve  these  lands 
by  bulkheading  them  and  filling  them  in,  an.d  to  contribute  for 
this  purpose  an  equal  amount  of  mon^.  Balston's  interest  in 
the  venture  was  to  be  one-half;  that  of  Nougues  and  Williams 
one-fourth  each.  Maurice  Dore  was  to  act  as  trustee  of  the  par- 
ties, was  to  purchase  and  contract  for  the  purchase  of  the  lands 
in  his  own  name,  and  take  the  legal  title  thereto.  If  any  lands 
were  leased,  the  leases  were  to  be  taken  in  the  name  of  Williams 


104 


NouGUES  V.  Nbwlands. 


[118  Cal. 


for  the  benefit  of  the  three  partnera.  Under  this  agreement  cer- 
tain lots  were  purchased  by  Dore  in  his  name^  and  contracts  of 
purchase  were  made  between  Dore  and  others^  Dore  paying  for 
Balston  a  portion  of  the  purchase  price  on  the  contracts. 
Balston  died  on  August  27^  1875^  having  on  the  day  of  his  death 
executed  a  trust  deed  of  all  his  property  to  William  Sharon. 
Sharon  accepted  the  trust  and  entered  into  the  control  and  man- 
agement of  Ealston's  property  thereunder.  After  Kalston's  death 
Dore  declined  to  make  further  advances  for  the  purchase  of  the 
lots,  and  so  did  Sharon,  saving  that  in  July  and  September  of 
1876  Sharon  paid  in  the  aggregate  over  eleven  thousand  dollars 
in  fulfilling  the  terms  of  a  contract  of  purchase  which  had 
theretofore  been  made  with  one  Eeis,  and  received  a  deed 
from  Eeis  of  the  property.  In  November,  1875,  and  again 
in  January,  1876,  Sharon  requested  Dore  to  convey  to  him 
the  property  so  held  by  him  in  trust.  At  all  these  times 
Sharon  was  fully  informed  of  the  terms  and  conditions 
of  the  agreement  and  joint  venture  of  Balston,  Nougues,  and 
Williams,  and  of  Dore's  relation  thereto.  Dore  declined  to  com- 
ply with  Sharon's  request,  again  informing  him  of  the  conditions 
of  the  trust  under  which  he  held  the  property.  On  June  12, 1878, 
Sharon  notified  Dore  of  Ealston's  deed  of  trust  to  him,  informed 
him  that  he  had  advanced  large  sums  of  money  for  the  payment 
of  balances  due  on  contracts  of  purchase  of  portions  of  the  land, 
and  demanded  the  conveyance  by  Dore  of  the  property.  Dore 
notified  Nougues,  who  objected  to  the  proposed  conveyance,  but, 
notwithstanding  these  objections,  Dore  did  convey  to  Sharon 
upon  the  fourteenth  day  of  June,  1878,  and  with  the  deed  deliv- 
ered to  Sharon  upon  Nougues'  request  a  notice  in  writing  signed 
by  Nougues  to  the  effect  that  he,  Nougues,  was  the  owner  of  an 
undivided  one-half  of  the  property,  and  containing  a  statement 
of  the  terms  and  conditions  upon  which  Dore  held  the  title  to  the 
property  in  trust.  Before  the  date  of  Dore's  deed  to  Sharon 
Nougues  had  acquired  from  Williams  his  interest  in  the  venture. 
Nougues  and  Williams  had  at  that  time  expended  the  sum  of 
one  hundred  and  sixty  thousand  dollars  pursuant  to  the  terms  of 
their  agreement. 

"William  Sharon  in  his  lifetime  always  recognized  and  admit- 
ted the  interest  of  said  defendant    Henry  F.  Williams    and 
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the  plaintiff  Joseph  M.  Nougues  in  said  real  property  herein 
mentioned,  and  which  was  conveyed  to  him  by  the  said  Maurice 
Dore  and  the  said  Gustavo  Eeis,  as  hereinbefore  averred,  but 
claimed  that  the  estate  of  William  C.  Balston,  of  which  he  was 
trustee,  was  insolvent;  that  he,  said  William  Sharon,  had  been 
compelled  to  make  large  advances  on  the  said  property  herein 
described  and  called  and  styled  by  him,  said  William  Sharon,  as 
'Water  lots,  Channel  and  Berry  streets';  and  that  the  entire  prop- 
erty was  indebted  to  him,  William  Sharon,  for  advances  made  in 
fulfilling  contracts  of  purchase,  and  for  the  payment  of  interest 
and  taxes  and  interest  due  him,  said  William  Sharon;  and  that 
the  property  had  greatly  depreciated  in  value,  and  that  when  re- 
imbursed the  money  expended  by  him,  whatever  rights  anyone 
had  in  and  to  said  property  would  be  settled  and  adjusted,  and 
at  all  times  recognized  the  claim  and  right  of  the  said  plaintiff, 
Joseph  M.  Nougues,  and  of  said  Henry  F.  Williams,  defendants 
herein/'' 

Sharon  thus  continued  to  hold  the  legal  title  to  this  property, 
saving  the  title  to  certain  of  the  lots  which  he  sold,  until  his 
death.  He  died  upon  November  16,  1885.  In  contemplation  of 
death,  upon-  November  4,  1885,  he  made  a  trust  deed  of  all  the 
property  here  in  controversy,  and  of  all  the  property  of  the  estate 
of  Kalston,  to  P.  G.  Newlands  and  P.  W.  Sharon.  The  trustees 
last  named  accepted  the  trust  and  entered  upon  its  conduct. 
Thereafter,  upon  March  23, 1883,  P.  W.  Sharon  resigned  as  trus- 
tee, and  Newlands  became  and  ever  since  has  been  the  sole  trus- 
tee. No  part  of  the  lands  in  controversy  has  been  disposed  of 
by  the  trustees. 

All  the  beneficiaries  under  the  Sharon  trust  are  without  the 
jurisdiction  of  the  court.  Defendant  Newlands  is  a  nonresident 
of  the  state  and  a  citizen  of  another  state,  and  since  the  execu- 
tion and  delivery  of  the  Sharon  trust  deed,  upon  November  4, 
1885,  has  been  absent  from  the  state  for  four  years,  and  at  the 
time  of  the  commencement  of  this  action  was  absent  from  the 
state.  This  action  was  commenced  upon  January  29, 1892,  more 
than  thirteen  years  after  the  date  of  the  Dore  deed,  nearly  seven- 
teen years  after  Balston's  death,  and  seven  years  after  Sharon's 
death. 

The  questions  coming  here  for  consideration  upon  demurrer, 
and  the  matters  well  pleaded  in  the  bill  thus  being  taken  as  true. 
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it  may  at  once  be  said  that  a  cause  of  action  is  stated^  and  there  la 
left  for  consideration  the  aingle  proposition  whether  or  not  that 
cause  of  action  is  barred  by  the  statute  of  limitationa. 

When  Dore  conveyed  to  Sharon  he  committed  a  clear  violation 
of  his  trust,  which,  as  pleaded,  was  to  hold  the  legal  title  in  his 
own  name  until  a  sale  of  the  property,  and  then  to  dispose  rat- 
ably of  the  proceeds  of  the  sale,  Sharon,  taking  the  deed  from 
Dore  and  the  earlier  deed  from  Re  is  with  full  knowledge  of  the 
trust,  became  an  invoUmtar}"  trustee  of  a  trust  cast  upon  him  by 
operation  of  law.  (Civ.  Code,  sees.  2223,  2224,  2244;  Lathrop  v. 
Bampton,  31  Cal.  17;  89  Am.  Dec.  141.)  That  Nougues  recog- 
nized that  the  Dore  deed  waa  in  violation  of  the  trust  is  shown 
by  his  protest  against  the  making  of  it,  Ralston*s  trust  deed  to 
Sharon  did  nnt  create  Kougucs  and  Williams  beneficiaries  ther^ 
under,  and  Sharon's  acts  and  declarations  concerning  tliat  trust 
deed  could  not  enlarge  ite  scope.  {Burling  t\  NewlandSj  112  Cal. 
476.)  In  the  case  last  cited  the  trust  deed  from  Ralston  to  Shar- 
on is  set  out  in  exUnso,  To  what  is  there  said  there  need  be  add- 
ed for  the  purposes  of  this  case  no  more  than  this,  that^  consider- 
ing the  relations  which  are  pleaded  to  have  existed  between  Rals- 
ton, Nouguos,  Williams,  and  Dore,  Sharon  by  that  deed  occupied 
EaJston's  place  and  succeeded  to  Ralston's  rights  in  the  venture. 
Hia  right  was  to  a  share  in  the  proceeds  arising  from  the  sale  of 
the  property.  Ralston  himself  would  have  had  no  right  to  de- 
mand a  conveyance  from  Dore^  and  Sharon  as  trustee  acquired 
no  better  right* 

From  every  point  of  view,  then,  Sharon  became  an  involuntary 
trustee  upon  his  acceptance  of  the  Dore  deed,  and  the  statute  of 
limitations  commences  to  run  against  one  who  with  knowledge 
of  the  facts  has  thus  taken  property  in  violation  of  an  express 
truust  immediately  when  the  wrong  complained  of  is  done,  and  the 
liniita.tion  which  bars  the  right  of  action  is  four  years  from  the 
date  of  the  act.  (Code  Civ,  Proc,  see.  343;  Pilhr  v.  Souiherfi 
Pac.  R,  E.  Co,,  53  CaL  40.)  In  Hecht  v.  Slangy,  72  Cal.  363,  it  is 
said:  ^'^Yhatever  may  once  have  been  the  rule,  it  is  now  well  set- 
tled that  the  statute  of  limitations  runs  in  favor  of  a  defendant 
chargeable  as  tmstee  of  an  implied  trustj  and  it  is  not  necessary 
in  order  to  set  the  statute  in  motion  that  he  should  have  attacked 
or  repudiated  the  truat-" 
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The  recognition  by  Sharon  of  the  rights  of  Nougues  and  Wil- 
liams, which  is  pleaded  in  a  paragraph  of  the  bill  above  quoted, 
could  not  operate  in  law  to  change  the  position  of  Sharon  from 
that  of  an  involuntary  to  that  of  an  express  trustee.  To  accom- 
plish this  Sharon  must  have  declared  the  trust  by  a  signed  instru- 
ment in  writing.  (Civ.  Code,  sec.  852.)  It  is  not  averred  that  he 
ever  did  this,  and,  to  the  contrary,  the  matters  pleaded  distinctly 
negative  the  idea  that  such  was  the  fact. 

The  amendments  proposed  by  plaintiff  were  not  such  as  would 
have  relieved  the  complaint  from  the  operation  of  the  statute. 
It  was  not  error,  therefore,  for  the  court  to  refuse  leave  to  incor- 
porate them  in  the  pleading. 

The  judgment  appealed  from  is  affirmed. 


McFarland,  J.,  and  Temple,  J.,  concurred. 


[Sac.  No.  1^.    Department  Two.— September  10,  1897.] 

JOHN  H.  WISE  et  al..  Appellants,  v.  M.  M.  WAKEFIELD,  Be- 

spondent.    , 

Aonov  FOB  Balahox  of  Account— Vkbdict  fob  Lbss  thah  Bine  Olaixxd— 
Motion  fob  Nbw  TsrAL— Statbmbht— Ihsuffioibhct  of  Evidbvob— Im- 
FBOFSB  8PBOIFICATIOV8.— In  an  action  lor  a  balance  dne  npon  a  mntaal 
and  open  account,  where  the  yerdict  and  judgment  for  the  plain- 
tiffs were  for  a  less  amount  than  the  sum  claimed  in  the  complaint, 
a  mere  crencral  specification  in  the  statement  on  motion  of  the  plain- 
tiffs for  a  new  trial,  that  'the  evidence  was  insufficient  for  the  jury 
to  find  that  plaintiffs  were  only  entitled  to  judgment  for  the  sum" 
specified  in  the  verdict,  without  setting  forth  what  additional  items 
of  credit  were  claimed  to  be  established  by  the  evidence,  is  merely 
equivalent  to  saying  that  the  verdict  should  have  been  for  a  larger 
sum,  and  is  not  available  as  a  specification. 

Id.— OoNDiTioifAL  Lkavx  to  Amxhd  Oomflaist— Ihcbxasb  of  Offeb  fob 
JimQMBivT—DiscBBTioH.— Where  the  plaintiffs  applied  for  leave  to  file  an 
amended  complaint  setting  forth  additional  items  of  account  to  con- 
form to  proofs,  by  which  the  balance  of  account  in  their  favor  was 
materially  augmented,  it  is  discretionary  with  the  court  to  grant  the 
amendment  proposed,  on  condition  that  a  previous  offer  of  judg- 
ment by  defendant  be  deemed  increased  to  correspond  with  the  in- 
creased demand  of  the  complaint,  and  it  is  not  an  abuse  of  discre- 
tion to  deny  the  application,  where  such  condition  was  rejected  by 
plaintiffs. 
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Id.— AoBRT  FOB  Plaintiff  ab  Witkbss  fob  Dbfbwdaht— Impbachmbht  bt 
DBrBNDANT— iNBUFrioiENT  OBJECTION.— Where  ED  Bgent  lor  the  plaintiff^ 
had  testified  fullj  for  the  plaintiffs,  and  waa  afterward  called  aa  a 
witness  for  the  defendant,  the  defendant  is  not  entitled,  upon  an 
uu favorable  answer  from  the  witness,  to  impeach  his  i^eneral 
reputation  for  truth,  honesty,  and  integrity,  if  objection  there- 
to were  properly  raised;  but  objection  to  such  impeaching  erl- 
*dence  is  not  properly  raised  by  a  mere  general  objection  that  the 
evidence  is  "incompetent,  irrelevant,  and  immaterial,*'  it  being  com- 
petent in  a  general  sense,  and  only  incompetent  because  of  the  fact 
that  defendant  had  made  the  impeached  witness  his  own,  which 
must  be  specified  in  order  that  the  point  of  the  exception  may  be 
apparent  to  the  court. 

Id.— Impbachmbnt  Not  Confinbd  to  Plaob  of  Rbsidkncb— Ibsufficiknt  Ob- 
JBCTIOH.— The  objection  that  the  impeaching  evidence  was  not  confined 
to  the  place  of  residence  of  the  witness  must  be  specifically  stated, 
and  is  not  properly  raised  by  a  general  objection  that  the  evidence 
is  incompetent  and  irrelevant. 

Id.— Question  as  to  Belief  of  Witnbss  undbb  Oath— Rulb  Unohanqbd 
BT  Code.— A  witness  who  has  testified  to  the  general  reputation  of 
another  witness  as  to  truth,  honesty,  and  integrity  may  be  asked 
whether,  on  such  reputation,  he  would  believe  him  under  oath;  and 
the  rule  in  this  respect  established  in  Stevens  v.  Irwin,  12  Cal.  306, 
has  not  been  changed  by  the  enactment  of  section  2051  of  the  Code 
of  Civil  Procedure. 

Id.— Offeb  of  Evidence— Obal  Offeb— Discbetion.— The  court  has  discre- 
tion to  permit  a  formal  offer  of  evidence  to  be  made  orally;  and  it 
is  not  an  abuse  of  discretion  to  overrule  an  objection  that  the  offer 
should  be  in  writing. 

Id.— Pboof  of  Motive  of  Action  Ixmatebial — Eebob  without  Pbbjudice 
—Admission  of  Debt.— Upon  the  issue  as  to  whether  defendant  owed 
plaintiffs  the  balance  of  account  alleged  by  them,  proof  as  to  the  mo 
tives  of  plaintiffs  in  bringing  the  action  is  immaterial;  and  it  is  not 
admissible  for  defendant  to  prove  that  the  action  was  not  brought 
in  good  faith,  but  to  get  defendant's  place  of  business  by  attaching 
his  stock  in  trade;  but  if  such  evidence  is  received  without  objection, 
a  subsequent  answer  to  a  question  as  to  what  induced  the  defend- 
ant to  think  the  action  was  maliciously  brought,  to  which  objection 
was  made,  taken  in  connection  with  evidence  admitting  that  de- 
fendant owed  plaintiffs  something,  and  had  refused  to  pay  them  be- 
fore suit  was  brought,  is  error  without  prejudice. 

Id.— Recovbbt  Limited  to  Allegations  of  Complaint— Noncompliance 
with  Condition  of  Amendment— Instbuction  Pbopeblt  Refused.— 
There  can  be  no  recovery  beyond  the  allegations  of  the  complaint 
without  an  amendment;  and  where  an  amendment  was  condition- 
ally granted,  and  the  condition  was  not  accepted  by  the  plaintiff,  it 
is  proper  to  refuse  to  instruct  the  jury  in  such  a  manner  as  to  per- 
mit the  recovery  of  a  greater  sum  than  that  averred  in  the  com- 
plaint. 

Id.— Goods  Fubnished  bt  Defendant  on  Obder  of  Agent  of  Plaintiffs— 
Charge  to  Third  Parties— Refusal  of  Instructions— Instruction  al- 
beadt  Given— Pbesumption  of  Fact.- Where  defendant  claimed  credit 
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against  plaintiffs  for  goods  furnished  to  third  persons  on  order  of 
plaintiffs'  agent,  some  of  which  were  charged  directly  to  the  per- 
sons receiving  them,  an  instruction  requested  by  the  plaintiffs  that 
the  jury  should  not  consider  such  items  if  furnished  by  the  agent 
on  his  individual  responsibility  was  properly  refused,  where  it  was 
given  in  another  instruction  asked  by  plaintiffs;  and  a  further  in- 
struction requested  by  them  that  if  the  goods  were  charged  in  the 
books  of  defendant  to  the  persons  who  received  the  same,  "then  the 
presumptions  are  that  defendant  furnished  the  same  to  said  parties 
on  their  own  account,  and  not  to  the  plaintiffs,"  was  properly  re- 
fused, because  declaring  to  the  jury  a  mere  presumption  of  fact. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Modoc 
County  and  from  an  order  denying  a  new  triaL  0.  L.  Claflin, 
Judge. 

The  facts  are  stated  in  the  opinion. 

Spencer  &  Baker^  Clarence  A.  Baker,  and  D.  H.  Whittemore, 
for  Appellants. 

D.  W.  Jenks,  for  Respondent. 

BRITT,  C. — 1.  Plaintiflfs  sued  to  recover  a  balance  of  eight 
hundred  and  thirteen  dollars  and  forty-two  cents  alleged  to  be  due 
them  upon  a  mutual  and  open  account  with  defendant.  They 
obtained  a  verdict  and  judgment  for  the  sum  of  two  hundred,  and 
eight  dollars  and  six  cents  only;  afterward,  their  motion  for  new 
trial  was  denied.  They  urge  here  that  the  verdict  was  not  justi- 
fied by  the  evidence;  but  the  only  specification  of  insufficiency  in 
that  respect  contained  in  the  statement  on  motion  for  new  trial 
was  this:  "The  evidence  was  insufficient  for  the  jury  to  find  that 
plaintiffs  were  only  entitled  to  judgment  for  the  sum  of  two  hun- 
dred and  eight  dollars  and  six  cents*';  which  was  to  say  no  more 
than  that  the  verdict  should  have  been  for  a  larger  sum,  and  was 
really  no  specification  at  all.  Appellants  assert  that  the  specifi- 
cation "is  all  it  could  be,"  but  we  think  they  might  at  least  have 
made  it  state,  as  they  have  stated  in  argument,  what  items  of 
credit  in  their  favor  they  deemed  to  be  established  without  mate- 
rial conflict  of  evidence. 

2.  Near  the  close  of  the  trial,  which  had  continued,  it  seems, 
some  eight  days,  plaintiffs  applied  for  leave  to  file  an  amended 
complaint  setting  forth  in  addition  to  the  items  alleged  in  their 
original  complaint  various  others  said  to  have  been  proved  in  the 


4 


110  Wise  v.  Wakefield,  [118  CaL 

course  of  the  evidencej  and  by  which  the  balance  in  their  favor 
wflB  materially  augmented;  the  court  ordered  that  they  have  leave 
to  amend  in  the  more  important  particulars  proposed  on  condi- 
tion that  a  previons  offer  by  defendant  to  allow  judgment  in  a 
certain  sum  be  deemed  increased  to  correspond  with  the  increased 
demand  of  the  complaint;  plain tiSs  did  not  act  on  this  suggestion, 
and  complain  now  of  the  denial  of  their  application.  The  matter 
wm  discretionary  with  the  court,  and  we  are  unable  to  see  that 
its  discretion  was  abused, 

3.  A  certain  person  was  the  agent  of  plaintiffs  in  a  great  part, 
if  not  all,  of  the  transactions  which  gave  rise  to  liie  suit;  ho  was 
called  by  them  as  a  witness  and  testified  in  their  behalf  at  great 
length.  When  defendant  opened  his  case  he  called  as  his  first 
witness  the  said  agent  of  plainti^s  and  examined  him  as  to  a 
single  item  of  credit  claimed  by  defendant,  his  answers  being 
unfavorable  to  the  latter.  Subsequently  defendant  introduced 
a  quantity  of  testimony  to  the  effect  that  said  witness'  general 
reputation  for  truth,  honesty,  and  integi-ity  was  bad,  (Code  Civ, 
Proe.,  sec,  2051.)  It  is  contended  that  such  testimony  was  im- 
properly admitted,  and  that  defendant^  by  the  ezamination  of 
the  witness  in  his  own  behalf,  was  precluded  from  impeajching 
1 1  is  character.  We  are  disposed  to  think  this  objection  should 
have  been  sustained  if  it  had  been  properly  presented  in  the  court 
below;  hut  the  only  ground  stated  was  that  the  testimony  was 
'incompetent,  irrelevant,  and  immateriar;  the  testimony  wa^ 
undoubtedly  competent  in  the  general  sense,  and  only  incom- 
petent because  of  the  fact  that  defendant  had  made  the  impeach- 
ed witness  his  own;  and  this  ground  was  not  specified;  the  point 
of  ihe  exception  was  not  "so  stated  as  to  be  apparent  to  the 
court,^'  {Nightingah  v.  Scannell,  18  CaL  315,  323.)  A  like 
consideration  applies  to  the  further  contention  that  tlie  evidence 
was  wrongly  admitted  because  not  confined  to  the  general  repu* 
tation  of  the  impeached  witness  for  truth,  etc,  in  the  community 
where  he  resided;  the  broad  objection  of  incompetence  and  irrel- 
evance did  not  reach  the  point;  the  general  reputation  of  a  wit- 
ness necessarily  includes  repute  in  the  place  of  his  residence, 
and  if  it  w^as  desired  to  restrict  the  inquiry  to  that  place  the 
objection  should  have  been  stated  accordingly.  Lastly,  under 
♦this  head,  it  is  said  that  the  court  erred  in  allowing  the  question 
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put  to  certain  witnesses  whether,  on  the  general  reputation  for 
truth,  etc.,  of  plaintiffs'  said  agent,  they  would  believe  him 
under  oath.  The  question  was  competent  {Stevens  v.  Irwin,  12 
Cal.  306);  we  see  no  substantial  ground  for  the  view  advanced 
that  the  rule  in  this  respect  has  been  changed  by  the  enactment 
of  section  2051  of  the  Code  of  Civil  Procedure. 

4.  Defendant's  counsel  proposed  to  make  a  formal  offer  of 
evidence;  before  he  stated  its  purport  plaintiffs  objected  that 
the  offer  should  be  in  writing;  the  court  overruled  the  objection, 
and  in  this  we  see  no  abuse  of  diBcretion.  The  offer  was  then 
made  to  show  certain  matters  which,  counsel  claimed,  went  to 
prove  that  the  action  was  not  brought  in  good  faith,  but  ^^to  get 
the  place  of  business  where  defendant  was"  by  attaching  his  stock 
in  trade.  Plaintiffs  made  no  objection  to  such  proof,  and  the  de- 
fendant, as  a  witness  in  his  own  behalf,  gave  testimony  about  the 
eligibility  for  business  purposes  of  the  building  occupied  by  him- 
self as  contrasted  with  that  of  plaintiffs  in  the  same  town,  and 
about  some  negotiation  he  had  had  with  plaintiffs  looking  to  a 
sale  to  them.  Afterward  he  was  asked  what  induced  him  to  think 
the  action  was  maliciously  brought;  an  objection  by  plaintiffs  was 
overruled,  and  he  answered:  'T[  thought  they  wanted  my  btiild- 
ing.''  None  of  this  evidence  was  proper;  the  issue  was  whether 
defendant  owed  plaintiffs  as  alleged  by  them,  not  what  motives 
induced  them  to  bring  the  action.  But  the  answer  of  the  wit- 
ness to  which  plaintiffs  objected  was  but  his  surmise  based  on 
previous  testimony  to  which  they  did  not  object,  and  could  not 
have  prejudiced  their  case;  that  his  answer  was  harmless  appears 
the  more  clearly  from  the  circumstance  that  in  the  course  of  his 
testimony  he  expressly  admitted  that  he  owed  the  plaintiffs  some- 
thing, and  had  refused  to  pay  them  before  suit  was  brought. 

5.  The  court  refused  an  instruction  asked  by  plaintiffs,  the 
purpose  of  which,  counsel  say,  was  to  allow  recovery  on  various 
items  of  account  not  alleged  in  the  co^iplaint.  We  have  seen 
that  the  court  had  refused  leave  to  amend  the  complaint,  so  as 
to  include  tliose  items,  except  on  terms  which  plaintiffs  failed  to 
accept;  it  was  therefore  right  to  refuse  to  instruct  in  a  manner 
to  permit  their  recovery  in  the  absence  of  amendment.  The 
complaint  contained  an  express  averment  that  all  of  plaintiffs' 
charges  against  defendant  were  therein  set  forth,  and  we  do  not 
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see  how  they  could  recover  on  extraneons  matters  without 
amending  the  pleading. 

6.  Defendant  claimed  credit  for  goods  furnished  by  him  to 
sundry  persons  on  the  order  of  plaintiffs'  agent;  and  a  question 
in  the  case  was  whether,  in  issuing  such  orders,  the  agent  repre- 
sented the  plaintiffs.  There  was  evidence  that  some  of  the  goods 
so  furnished  were  charged  by  defendant  directly  to  the  persons 
who  received  them.  Plaintiffs  asked  an  instruction  to  the  effect: 
1.  I^hat  the  jury  should  not  consider  such  items  if  furnished  on 
the  order  of  the  agent  acting  on  his  individual  responsibilil^; 
and  2.  That  if  they  found  that  defendant  charged  in  his  books 
the  goods  aforesaid  to  the  persons  who  received  the  same,  "then 
the  presumptions  are  that  defendant  furnished  the  same  to  said 
parties  on  their  own  account,  and  not  to  the  plaintiffs.''  The 
court  refused  the  same  as  requested.  The  first  proposition  con- 
tained in  this  charge  was  given  by  the  court  in  another  instruc- 
tion asked  by  plaintiffs,  and  of  course  it  was  not  necessary  to 
repeat  it.  The  second  was  rightly  refused  because  declaring  to 
the  jury  a  mere  presumption  of  fact  {Ilelbing  v.  Svea  Ins.  Co,, 
64  Cal.  156:  35  Am.  Eep.  72.) 

We  find  no  material  error  in  the  record  available  to  appellants. 
The  judgment  and  order  denying  a  new  trial  should  be  affirmed. 

Chipman,  C,  and  Searls,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  denying  a  new  trial  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 
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[S.  p.  No.  533.    Department  Two.— September  10,  1897.] 

J.  W.  REAY,  Bespondent,  v.  JOHN  BUTLEB  et  al.,  Defend- 
ants.   THOMAS  M.  QUACKENBUSH  et  al..  Appellants. 

Afpbal— Obdsb  Bbfusivo  to  Strike  Out  Oobt  Bill— Ukauthobized  Stat 
Bond— Impbopeb  Judgment  upon  Motion  against  Subetiss.— An  order 
denying  defendant's  motion  to  strike  out  plaintiff's  cost  bill  is  not 
an  "order  directing  the  payment  of  money"  within  the  purview  of 
section  942  of  the  Code  of  Civil  Procedure;  and  a  bond  executed  in 
double  the  amount  of  the  cost  bill  upon  appeal  from  such  order  by 
the  defendant,  has  no  statutory  authority,  and  cannot  operate  to 
stay  execution;  and  the  plaintiff  is  not  entitled  to  judgment  against 
the  sureties  thereon,  upon  motion,  that  being  a  summary  remedy 
created  by  the  statute,  and  applicable  only  to  undertakings  allowed 
by  it. 

Id.— Stipulation  fob  Judgment  upon  Motion.— A  stipulation  inserted  in 
such  bond  agreeing  that  judgment  might  be  entered  against  the 
sureties  upon  motion,  being  required  by  the  statute,  in  case  of  an 
effective  stay  bond,  cannot  operate  to  make  the  bond  which  is  in- 
effectual as  a  stay,  because  made  in  a  case  not  provided  by  statute, 
effective  to  bind  the  sureties  to  summary  judgment  against  them- 
selves. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.    Walter  H.  Levy,  Judge. 

The  facts  are  stated  in  the  opinion. 

W.  S.  Goodfellow,  for  Appellants. 

T.  B.  Mhoon,  and  W.  W.  Foote,  for  Bespondent 

BRITT,  C. — ^Li  this  action  a  former  judgment  in  favor  of  one 
Treadwell,  intervenor,  and  against  the  plaintiff,  Beay,  was  re- 
versed on  appeal  to  this  court  with  costs  to  plaintiff.  (Reay  v. 
Butter,  69  Cal.  572.)  In  due  time  plaintiff  filed  his  bill  of  costs 
with  the  clerk  of  the  superior  court,  and  the  amount  thereof 
was  regularly  entered  in  the  docket.  The  executrix  of  said  in- 
tervenor moved  the  court  to  strike  out  plaintiflf^s  cost  bill,  and 
her  motion  was  denied.  Thereupon  she  appealed  from  the  order 
denying  her  motion,  and  Quackenbush  and  Ames  executed  on 
her  behalf  an  undertaking  on  appeal,  which  contained,  among 
other  provisions,  the  following:  "And  whereas  the  appellant  is 
desirous  of  staying  the  execution  of  the  said  order,  or  execution 
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thereon,  so  appealed  from,  we  do  further,  in  consideration  thereof 
and  of  the  premises,  jointly  and  severally  undertake  and  promise 
and  do  acknowledge  ourselves  further  jointly  and  severally  bound 
in  ...  .  double  the  amount  named  in  said  cost  bill,  and  in 
said  order,  that  if  said  order  appealed  from  or  any  part  thereof 
be  affirmed,  or  the  appeal  dismissed,  the  appellant  will  pay  the 
amount  directed  to  be  paid  by  the  said  order,  ....  and  that  if 
the  appellant  does  not  make  such  payment  within  thirty  days 
after  the  filing  of  the  remittitur  from  the  supreme  court  .... 
judgment  may  be  entered,  on  motion  of  the  respondent,  in  his 
favor  against  the  undersigned  sureties,  for  the  amount  in  said 
cost  bill,  together  with  interest,'*  etc.  The  order  refusing  to 
strike  out  plaintiff's  cost  bill  was  affirmed  (Reay  v.  Butler^  99  Cal. 
477);  and  afterward,  on  motion  of  the  plaintiff,  judgment  was 
entered  against  the  said  sureties  pursuant  to  the  terms  of  their 
said  undertaking.  From  this  judgment  they  prosecute  the 
present  appeal. 

The  bond  in  question  is  in  the  form  and  contains  the  stipula- 
tions prescribed  by  section  942  of  the  Code  of  Civil  Procedure, 
to  be  given  on  the  part  of  an  appellant  from  "a  judgment  or 
order  directing  the  payment  of  money,*'  as  the  condition  of 
staying  execution  of  such  judgment  or  order  pending  the  appeal. 
No  other  section  of  the  code  regulating  the  practice  on  appeal 
provides  for  such  a  bond.  Now,  it  seems  plain  to  us  that  the 
order  appealed  from  by  the  executrix  was  in  no  sense  an  "order 
directing  the  payment  of  money**  within  the  purview  of  said 
section  942;  it  was  in  effect  the  denial  of  a  motion  to  modify  a 
judgment  {Dooly  v.  Norton,  41  Cal.  439);  any  execution  issued 
must  have  been  founded  on  the  judgment  to  which  such  motion 
was  directed — ^not  upon  the  order  denying  the  motion,  (Code 
Civ.  Proc.,  sees.  958,  1034;  McMann  v,  Superior  Court,  74  CaL 
107,  108.)  Therefore  the  bond  of  Quackenbush  and  Ames,  so 
far  as  its  effect  is  disclosed  by  the  present  record,  could  not  oper- 
ate to  suspend  execution;  it  was  given  without  statutory  author- 
ity or  permission,  and  the  plaintiff  was  not  entitled  to  judgment 
against  the  sureties  on  motion — ^that  being  a  summary  remedy 
created  by  the  statute  (said  section  942)  and  applicable  only  to 
undertakings  allowed  by  it.  (Powers  v.  Chdbot,  93  Cal.  266; 
McCalUon  v.  Iliberma  etc.  Soc,  98  Cal.  442;  Central  Lumber  etc. 
Co.  V.  Center,  107  Cal.  193.) 
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The  point  is  made  by  respondent  that  the  sureties  ought  not  to 
be  heard  on  this  appeal,  since  by  the  express  terms  of  their  im- 
dertaking  they  agreed  that  judgment  might  be  entered  against 
them  in  case  the  order  recited  in  such  undertaking  should  be 
affirmed.  Our  inclination  would  be  io  recommend  affinnance  on 
this  ground  (ErUngtsr  v.  Southern  Pac.  B.  B.  Co,,  109  Cal.  395)  if 
we  could  do  so  consistently  with  legal  reason;  but  we  reflect  that 
the  consent  of  the  sureties  to  judgment  on  motion  is  a  require- 
ment of  the  statute  allowing  the  bond,  and,  like  the  purpose  of 
the  bond  as  a  measure  to  stay  execution,  rests  for  its  efficacy 
on  the  statute  alone;  and  as  the  bond  is  ineffectual  as  a  stay  be- 
cause made  in  a  case  not  provided  by  the  statute,  the  consent  of 
the  sureties  to  summary  judgment  against  themselves  is  likewise 
ineffectual;  this  aside  from  any  question  of  technical  considera- 
tion to  support  their  imdertaking.  The  judgment  should  be  re- 
versed. 

Belcher,  C,  and  Haynes>  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  reversed. 

Temple,  J.,  McFarland,  J.,  Henshaw^  J. 


[S.  P.  No.  231.    Department  Two.— September  10,  1897.1 

CHICO  HIGH  SCHOOL  BOARD,  Appellant,  v.  BOARD  OP 
SUPEEVISOES  OP  BUTTE  COUNTY,  Respondent. 

High  Bchooi/— Estimatx  or  Boabd  fob  Taxation— Tazinq  Body— Labgxb 
DisTBiCT  Includino  City— Oonstbuction  of  Municipal  Act.— By  the 
municipal  act  of  18S3,  in  all  mnnicipul  corporations,  up  to  and  in- 
chiding  those  of  the  fifth  class,  the  legislature  has  sought  to  place 
the  public  schools,  including  high  schools,  within  the  cities  and 
towns,  under  the  government  and  control  of  the  municipalities,  with 
power  to  levy  such  taxes  for  their  maintenance  as  may  be  neces- 
sary, in  addition  to  the  state  tax;  and  by  the  amendment  of  1891 
to  section  795  of  that  act,  a  school  district,  which  includes  a  city 
and  additional  territory,  is  to  be  doemed  part  of  the  city,  and  the 
high  school  board  in  such  a  district,  which  includes  a  city  <^f  the 
fifth  class,  must  report  the  estimnte  required  by  section  1670  of  the 
Political  Code,  to  the  legislative  authority  of  the  city,  as  the  proper 
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tazinii:  body  to  levy  a  special  tax  for  high  school  parpoBea,  and  not 
to  the  board  of  supervisors  of  the  county. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County.    W.  H.  Grant,  presiding. 

The  facts  are  stated  in  the  opinion. 

F.  C.  Lufik,  for  Appellant 

Warren  Sexton,  and  Park  Henshaw,  for  Bespondent. 

SEAELS,  C. — Application  by  the  Chico  high  school  board  for 
a  writ  of  mandate  commanding  the  board  of  supervisors  of  the 
county  of  Butte  to  hold  a  special  meeting  and  to  levy  a  special 
tax  upon  all  the  taxable  property  of  Chico  high  school  district, 
sufficient  in  amount  to  raise  the  sums  required  by  said  Chico 
high  school  district,  as  shown  by  the  estimates  of  the  Chico  high 
school  board,  etc. 

An  alternative  writ  issued,  whereupon  the  board  of  super- 
visors came  in  and  filed  a  demurrer  to  the  petition  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

The  demurrer  was  sustained  by  the  court,  and,  petitioners 
declining  to  amend,  judgment  went  for  defendant.  Plaintiff 
appeals. 

The  petition  shows,  among  other  things,  that  "the  Chico  high 
school  district*'  is  a  municipal  corporation  in  the  county  of 
Butte,  regularly  organized  and  existing  under  the  provisions  of 
section  1670  of  the  Political  Code,  relating  to  high  schools,  as 
amended  in  1895.  The  district  embraces  within  its  exterior 
boundaries  the  entire  area  of  the  city  of  Chico,  a  municipal  cor- 
poration of  the  fifth  class,  which  contains  about  three  hundred 
and  twenty  acres  of  land,  and  taxable  property  to  the  extent 
of  about  one  million  three  hundred  thousand  dollars. 

The  high  school  district  also  includes  within  its  exterior  lim- 
its a  large  extent  of  country  outside  of  the  city  of  Chico,  which, 
together  with  that  within  the  city,  consists  of  about  twenty 
thousand  three  hundred  and  fifty  acres,  and  contains  taxable 
property  of  the  value  of  say  two  million  eight  hundred  and 
twenty-five  thousand  four  hundred  and  twenty-five  dollars. 
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The  boundaries  of  the  high  school  district  and  of  Chico  school 
district  are  identical,  the  latter  having  been  regularly  formed 
as  by  law  provided,  and  the  former  having  been  regularly  formed 
by  the  qualified  electors  of  the  Chico  (common)  school  district.. 

The  board  of  education  of  the  city  of  Chico  constitutes  the 
Chico  high  school  board,  and  its  members  are  elected  by  the 
voters  of  the  whole  district.  The  appellant  in  this  action  is  the 
high  school  board. 

At  a  meeting  of  the  board  held  prior  to  August  31,  1896,  it 
was  decided  to  expend  the  sum  of  seven  thousand  five  hundred 
dollars  to  purchase  block  81,  in  the  city  of  Chico,  for  a  high 
school  lot,  and  to  repair  the  building  thereon  for  a  schoolhouse, 
and  to  furnish  the  same  for  the  accommodation  of  a  school.  It 
was  also  decided  to  expend  the  surf  of  three  thousand  five  hun- 
dred dollars  for  conducting  the  eaid  Chico  high  school  for  the 
school  year,  and  it  was  decided  and  directed  that  an  estimate  in 
accordance  therewith  be  presented  to  the  defendants,  the  super- 
visors of  Butte  county. 

Thereupon,  on  the  thirty-first  day  of  August,  1896,  a  written 
estimate  was  duly  presented  to  the  board  of  supervisors,  as  pro- 
vided by  subdivision  14  of  section  1670  of  the  Political  Code, 
setting  forth  separately  the  amounts  required  for  said  several 
purposes,  the  action  of  the  high  school  board  relating  thereto, 
etc.,  with  a  request  that  the  board  of  supervisors  levy  a  special 
tax  upon  all  the  taxable  property  of  said  Chico  high  school  dis- 
trict sufficient  in  amount  to  raise  the  said  several  sums  required 
by  said  Chico  high  school  board,  as  shown  by  said  estimates. 

The  board  of  supervisors  considered  the  application,  estimates, 
etc.,  and  refused  to  levy  the  special  tax  or  any  special  tax  to  raise 
the  said  sums  of  money  or  any  part  thereof.  The  petitioners 
are  residents  and  taxpayers  of  said  high  school  district. 

No  objection  is  suggested  as  to  the  validity  or  regularity  of 
the  formation  of  the  Chico  high  school  district,  or  as  to  the  regu- 
larity of  the  estimates  or  application  for  the  levy  of  the  tax,  or 
that  appellant  is  the  high  school  board  of  this  high  school  dis- 
trict. 

The  paramount  question  involved  in  the  case  is  this:  Was  it 
the  duty  of  the  board  of  supervisors  of  Butte  county  to  levy  the 
school  tax  for  the  support  of  the  Chico  high  school  district,  or 
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did  that  duty  devolve  upon  the  board  of  trustees  of  the  city  of 
Chico? 

The  haze  in  which  this  question  is  enveloped  comes  from  the 
wording  of  the  various  statutes  bearing  upon  the  question. 

Subdivision  34  of  section  1670  of  the  Political  Code,  as 
amended  in  1895  (Stats.  1895,  p.  293),  which  was  in  force  when 
the  proceedings  herein  were  taken,  provides  that:  **In  any  city, 
incorporated  town,  school  district,  or  union  high  school  district, 
which  shall  have  voted  to  establish  and  maintain  a  high  school, 
it  shall  be  the  duty  of  the  high  school  board  therein  to  furnish 
to  the  authorities  whose  duty  it  is  to  levy  taxes,  on  or  before  the 
first  day  of  September,  an  estimate  of  the  cost  of  purchasing  a 
suitable  lot,  of  procuring  plans  and  specifications  and  erecting 
a  suitable  building,  of  furnishing  the  same,  and  of  fencing  and 
ornamenting  the  grounds  for  the  accommodation  of  the  school, 
and  of  conducting  the  school  for  the  school  year. 

**It  shall  be  the  duty  of  said  board,  each  and  every  year  there- 
after, to  present  to  said  authorities,  on  or  before  the  first  day  of 
September,  an  estimate  of  the  amount  of  money  required  for 
conducting  the  school  for  the  school  year.*' 

The  fifteenth  subdivision  of  the  same  section  (1670)  is  as  fol- 
lows: 

'^When  such  estimate  shall  have  been  made  and  submitted, 
it  shall  be  the  duty  of  the  authorities  whose  duty  it  is  to  levy 
taxes  in  said  city,  incorporated  town,  school  district^  or  union 
high  school  district,  to  levy  a  special  tax  upon  all  of  the  tax- 
able property  of  said  city,  incorporated  town,  school  district,  or 
union  high  school  district,  sufficient  in  amount  to  maintain  the 
high  school.  Said  tax  shall  be  computed,  entered  upon  the 
tax-roll,  and  collected  in  the  same  manner  as  other  taxes  are 
computed,  entered,  and  collected.*' 

The  sixteenth  subdivision  provides  that  if  the  high  school 
board  shall  fail  to  make  the  estimate  provided  for  in  subdivision 
14,  the  superintendent  of  schools  shall,  on  petition^  make  it;  and 
subdivision  17  provides  as  follows: 

"Should  the  authorities  whose  duty  it  is  to  levy  the  tax,  as 
provided  in  subdivision  15  of  this  section,  fail  to  make  the  levy 
provided  f  or^  it  shall  be  the  duty  of  the  county  auditor  to  make 
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such  levy  and  add  it  to  the  tax-roll  of  said  city,  incorporated 
town,  school  district,  or  union  high  school  district.*' 

The  crucial  question,  then,  is  as  to  what  board  or  body  is 
meant  by  the  expression  "the  authorities  whose  duty  it  is  to  levy 
taxes  in  said  city,  incorporated  town,  school  district,  or  union 
high  school  district.'' 

The  learned  counsel  for  appellant  contends  and  argues  at 
length  in  favor  of  the  proposition  that  the  duty  devolves  upon 
the  board  of  supervisors  of  the  county  of  Butte.  Counsel  for 
respondent  holds  that  the  levy,  under  section  1670,  quoted 
supra,  should  have  been  made  by  the  trustees  of  the  city  of  Chico. 

Section  6  of  article  IX  of  our  constitution  provides  that  "the 
public  school  system  shall  include  primary  and  grammar  schools, 
and  such  high  schools,  evening  schools,  normal  schools,  and 
technical  schools  as  may  be  established  by  the  legislature  or  by 
municipal  or  district  authority;  but  the  entire  revenue  derived 
from  the  state  school  fund  and  the  state  school  tax  shall  be 
applied  exclusively  to  the  support  of  primary  and  grammar 
schools." 

It  will  be  seen  from  this  constitutional  provision  that,  while 
"high  schools''  are  an  integral  part  of  our  public  school  system, 
the  expense  of  their  maintenance  is  to  be  met  by  necessary  tax- 
ation independent  of  the  general  school  tax  and  of  the  revenue 
derived  from  the  state  school  fund. 

We  think  it  apparent  from  the  language  used  in  section  1670 
of  the  statute  as  amended  in  1895,  quoted  supra,  that  the  legis- 
lature comprehended  that  the  duty  of  levying  taxes  for  the  sup- 
port of  high  schools  would,  under  different  circumstances,  de- 
volve upon  different  boards  or  authorities,  hence  the  high  school 
board  is  required  to  furnish  estimates  of  the  amount  of  money 
required  "to  the  authorities  whose  duty  it  is  to  levy  taxes." 

This  is  made  more  apparent  when  we  bear  in  mind  that  the 
statute  of  1895  provides  for  the  creation  of  high  schools:  1.  In 
cities  or  incorporated  towns;  2.  In  school  districts;  3.  In  two  or 
more  contiguous  school  districts  in  the  same  county;  4.  County 
high  schools  embracing  the  whole  of  the  county,  not,  however, 
to  include  any  city,  incorporated  town,  or  school  district  in  which 
a  high  school  is  in  existence;  5.  Joint  union  high  schools  com- 
posed of  two  or  more  adjacent  districts  not  in  the  same  county. 
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As  to  the  county  high,  schools^  the  statute  of  1895,  in  express 
terms,  imposes  the  duty  of  levying  taxes  for  their  support  upon 
the  boards  of  supervisors  of  the  respective  counties  in  which  they 
are  situate.  (Stats.  1895,  p.  301.)  So,  too,  in  the  case  of  high 
schools  organized  in  school  districts  not  situate  in  an  incorpo- 
rated city  or  town,  it  is  conceded  the  power  of  taxation  for  their 
support  rests  in  the  board  of  supervisors,  under  the  general  pow- 
ers conferred  by  the  County  Government  Act. 

''A  municipal  corporation  is  but  a  branch  of  the  state  gov- 
ernment, and  is  established  for  the  purpose  of  aiding  the  legis- 
lature in  making  provision  for  the  wants  and  welfare  of  the  pub- 
lic within  the  territory  for  which  it  is  organized,  and  it  is  for  the 
legislature  to  determine  the  extent  to  which  it  will  confer  upon 
such  corporation  any  power  to  aid  it  in  the  discharge  of  the  obli- 
gation which  the  constitution  has  imposed  upon  itself.^'  (In  r$ 
Wetmore,  99  Cal.  146.) 

To  promote  the  education  of  the  rising  generation  is  one  of 
the  obligations  which,  by  article  IX,  section  1,  of  the  constitu- 
tion, devolves  upon  the  legislature.  In  the  discharge  of  this 
obligation  the  legislature,  by  the  municipal  act  of  1883  organiz- 
ing municipal  corporations  (Stats.  1883,  p.  93),  has  created  in 
the  first  five  of  the  several  classes  of  municipal  corporations 
school  departments. 

In  class  five,  of  which  the  city  of  Chico  is  one,  the  legislative 
department  of  the  city  is  authorized  to  'levy  and  collect  annually 
ft  property  tax  which  shall  be  apportioned  as  follows,  ....  for 
school  fund,  not  exceeding  twenty  cents  on  each  one  hundred 
dollars.     (Stats.  1883,  sec.  764,  subd.  9,  p.  253.) 

By  section  795  of  the  same  act  each  of  those  municipal  cor- 
porations is  made  a  school  district  "which  shall  be  governed  by 
the  board  of  education  of  such  city.''  Full  power  is  given  to  the 
board  of  education  to  establish  and  maintain  public  schools,  to 
build,  rent,  purchase,  and  furnish  schoolhouses,  etc.,  and  to  de- 
termine and  report  annually  the  amount  of  money  needed  for  the 
support  of  the  public  schools,  etc.,  to  the  city  trustees,  who  shall 
thereupon  levy  a  tax,  etc. 

These  references  to  the  municipal  act  of  1883  are  for  the  pur- 
pose of  showing  that  in  all  municipal  corporations  up  to  and 
including  those  of  the  fifth  class,  the  legislature  has  sought  to 
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place  the  public  schools  within  the  cities  and  towns  under  the 
government  and  control  of  the  municipalities,  with  power  to 
levy  such  taxes  for  their  maintenance  as  may  be  necessary  in 
addition  to  the  state  tax,  etc. 

The  act  of  1883  has  been  repeatedly  amended,  but  we  fail  to 
find  in  any  of  the  changes  an  attempt  to  deprive  municipal  cor- 
porations, of  the  classes  indicated,  of  the  powers  therein  desig- 
nated. They  have  been  enlarged,  modified,  etc.,  but  have  not 
been  taken  away. 

By  an  amendment  made  in  1891  to  section  795  (Stats.  1891,  p. 
28),  it  is  provided  that  the  supervisors  may  include  in  the  school 
district  more  territory  than  is  included  in  the  city,  in  which  case 
the  added  territory  is  to  be  deemed  a  part  of  the  city,  and  shall 
constitute  a  separate  precinct  for  the  purposes  of  municipal 
elections,  and  the  electors  therein  may  vote  for  the  board  of 
education,  and  such  outside  territory  shall  be  deemed  a  part  of 
the  city  for  all  matters  connected  with  the  school  department 
*'and  the  annual  levying  and  collecting  of  the  property  tax  for 
the  school  fund.'' 

The  Chico  school  district  comes  within  the  category  of  cases 
provided  for  by  this  amendment. 

If  the  legislature  had  intended  or  understood  that  the  boards 
of  supervisors  of  the  several  counties  should  in  all  cases  levy  the 
tax  for  high  school  purposes,  it  is  hard  to  suppose  that  they 
would  have  so  declared  expressly  in  cases  of  county  high  schools, 
and  then  used  the  expression  found  in  the  fourteenth  and 
fifteenth  subdivisions  of  section  1670,  as  amended  in  1895,  viz: 
"The  authorities  whose  duty  it  is  to  levy  taxes  in  said  city,  in- 
corporated town,  school  district,  or  union  high  school  district,'* 
for  the  reason  that  the  expression  quoted  would  have  been  sur- 
plusage. 

But  when  we  bear  in  mind  that  the  authority  to  levy  taxes  for 
school  purposes  is  expressly  conferred  upon  the  first  five  classes 
of  municipal  corporations,  and  that  the  sixth  class  has  no  such 
authority  conferred  upon  it,  and  is  not  provided  as  are  the  others 
with  a  school  department,  the  object  becomes  apparent.  The 
legislature  could  not  with  propriety  direct  the  high  school  board 
in  all  incorporated  cities  to  report  the  amount  needed  for  high 
school  purposes  to  the  city  trustees,  as  that  would  include  cities 
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of  the  sixth  class  which  axe  school  districts  and  may  become  high 
school  districts  equally  with  the  others,  but  have  no  power  to  levy 
school  taxes;  hence  the  expression  '^the  authorities  whose  duty 
it  is  to  levy  taxes/*  The  term  "duty  to  levy  taxes"  must  be  con* 
strued  to  mean  the  duty  to  levy  taxes  for  school  purposes. 

We  have  found  it  difficult  to  harmonize  all  the  different  clauses 
relating  to  the  school  system  so  as  to  give  effect  to  the  whole,  and 
were  we  inclined  to  cavil,  abundant  cause  might  be  found  there- 
for in  some  of  our  school  legislation. 

We  conclude,  however,  after  a  patient  study  of  the  school  law 
as  it  now  stands,  that  in  cities  and  incorporated  towns  of  the  first 
five  classes  the  high  school  boards  should  report  their  estimates 
for  high  school  support  to  the  city  trustees  or  other  legislative 
authority;  and  that  in  all  other  cases,  including  cities  of  the 
sixth  class,  the  estimate  should  be  presented  to  the  board  of  su- 
pervisors of  the  county  or  counties  in  which  the  high  school  is 
situated.  These  views  are  conclusive  of  appellant's  right  in  the 
premises. 

As  the  estimates  were  presented  to  the  board  of  supervisors  and 
a  demand  made  for  the  levy  of  the  tax  by  that  body,  when  it 
should  have  been  made  to  the  board  of  trustees  of  the  city  of 
Chico,  the  court  below  properly  sustained  the  demurrer  to  the 
petition,  and  the  judgment  shoxdd  be  affirmed. 

Haynes,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  affirmed. 

Harrison,  J.,  M cFarland,  J.,  Henshaw,  J.,  Temple,  J. 
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[S.  F.  No.  630.    Department  Two.— September  10,  1897.] 

PACIFIC  EOLLINQ  MILL  COMPANY,  Appellant,  v.  W.  D. 
ENGLISH  et  al.,  Bespondents. 

CONTBACT   TO    O0N8THUCT  8«AWALL— SUBCONTBACT— RkSKBVID  VKnCRVTJiQTi— 

Obdxb  UPON  Habbob  C0M1118810NXB8— OoiroiTioN  Pbecedknt— Adahdoh- 

XENT    OF    WOBK— COKPLXTIOM    BY    OONTBAOTOB— RlGHTS    OF   ASSIONVE.— 

Where  one  who  had  contracted  with  the  state  board  of  harbor  com- 
missioners to  construct  part  of  the  sea-wall,  made  a  subcontract, 
agreeing  that  a  residue  of  twenty-five  per  cent  of  the  subcontract 
price  was  to  be  paid  by  an  order  drawn  upon  the  harbor  commis- 
sioners, to  be  held  by  a  third  person  until  the  work  was  completed 
and  accepted  by  them,  and  delivered  to  the  subcontractor  only  on 
the  faithful  performance  of  the  subcontract,  and,  if  it  was  not  per- 
formed as  therein  specified,  the  order  was  to  be  forfeited  and  re- 
turned to  the  contractor,  who  might  complete  the  work  at  the  ex- 
pense of  the  subcontractor,  the  completion  and  acceptance  of  the 
work  is  a  condition  precedent  to  the  payment  of  the  reserved  per- 
centage, and  upon  abandonment  of  the  work  by  the  contracting 
company  which  mode  the  subcontract  before  its  final  completion,  It 
is  not  entitled  to  the  order,  or  the  money  which  it  represents,  and 
its  assignee  is  in  no  better  positidn,  and  is  only  entitled  to  such  por- 
tion of  the  reserved  percentage  as  might  remain  after  deducting  the 
expense  incurred  by  the  contractor  in  completing  the  work  specified 
in  the  subcontract,  and  an  assignee  of  that  portion  of  the  reserved 
percentage  covered  by  such  expense,  acquires  nothing  by  the  assign- 
ment 

Id.— ConsEKT  or  Contbactob  to  AssxairMEsrT  or  Rxsebved  Pebcxntagx— 
Conditions— SuBCONTBACT  hot  Modified.— The  written  consent  of  the 
contractor  to  the  assignment  by  the  subcontractor  of  the  reserved 
percentage,  which  is  given  expressly  subject  to  the  terms  and  con- 
ditions of  the  subcontract,  and  to  the  completion  of  the  contract  ac- 
cording to  the  terms  and  conditions  thereof,  works  no  modification 
of  the  subcontract,  and  does  not  circumscribe  the  rights  of  the  con- 
tractor, in  case  of  a  violation  of  the  terms  of  the  subcontract  by  the 
assignor;  and  the  assignee  takes  the  assignment  cum  onere. 

Id.— Losses  of  Contbactob  in  Completing  Subcontbact— Conflicting  Evi- 
dence—Appeal.— Where  the  evidence  is  conflicting  as  to  what  losses  were 
sustained  by  the  contractor  in  completing  the  work  specified  in  the 
subcontract  upon  abandonment  thereof  by  the  subcontractor,  a  new 
trial  cannot  be  granted  for  failure  of  the  evidence  to  support  the 
findings  as  to  the  losses  so  sustained. 

Id.— Amount  or  Loss— Value  of  Labobt— Expert  Evidence— Stbiking  out 
Evidence  fob  Appellant— Habmlbss  Ruling.— In  an  action  by  an  as- 
signee of  the  reserved  percentage,  where  expert  evidence  was  given 
for  the  defendant  to  show  the  value  of  certain  labor  charged  for  by 
the  contractor  in  performing  work  which  the  subcontractor  had  cov- 
enanted bnt  failed  to  perform,  and  experts  testified  for  plalntift  in 
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rebuttal  that  the  la)>or  was  of  considerably  less  yalue,  the  strikinir 
out  such  rebutting  evidence  is  harmless,  where  it  appears  that  if  the 
lowest  yaliie  testified  to  were  accepted,  the  amount  of  loss  of  the 
contractor  would  still  be  largely  in  excess  of  all  that  portion  of  the 
reserved  percentage  assigned  to  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  and  from  an  order  denying  a  new 
trial.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion. 

T.  Z.  Blakeman,  for  Appellant. 

William  H.  Jordan^  for  Bespondenta. 

SEAELS,  C. — ^This  action  was  brought  by  the  plaintiff,  a  cor- 
poration, to  have  the  defendants,  the  state  board  of  harbor  com- 
missioners, adjudged  and  directed  to  draw  their  draft  on  the  har- 
bor fund,  in  favor  of  the  plaintiff,  for  the  sum  of  $4,607.12,  and 
to  ascertain  and  determine  to  which  of  the  other /defendants 
the  balance  of  a  fund  of  $28,084.12  belongs,  and  to  have  drafts 
in  their  favor  therefor;  to  have  the  Kennedy  &  Shaw  Lumber 
Company,  a  corporation,  a  defendant  herein,  restrained  and  en-' 
joined  from  prosecuting  a  writ  of  mandate  against  said  state 
board  of  harbor  commissioners  for  the  recovery  of  said  sum  of 
money,  etc.,  and  to  restrain  the  said  harbor  commissioners  from 
drawing  drafts  for  any  portion  of  said  sum  until  the  further  order 
of  the  court. 

The  other  defendants  are  the  San  Francisco  Contracting  Com- 
pany, a  corporation,  L.  B.  Doe,  J.  S.  Antonelli,  J.  W.  Taylor, 
W.  S.  Somervell,  and  C.  D.  Vincent. 

The  cause  was  tried  by  the  court  without  the  intervention  of  a 
jury,  and  upon  the  findings  of  the  court  judgment  was  entered, 
whereby  it  was  adjudged  that  neither  plaintiff  nor  the  defend- 
ants, J.  W.  Taylor  and  W.  S.  Somervell,  take  anything  by  the  ac- 
tion; that  the  sum  or  fund  in  question  of  $28,084.12  be  divided 
as  follows:  $308  and  interest,  etc.,  to  defendant  C.  D.  Vincent, 
and  the  residue  thereof  to  the  defendant,  the  Kennedy  &  Shaw 
Lumber  Company,  with  costs,  etc. 

Plaintiff  appeals  from  the  judgment  and  from  an  order  denying 
its  motion  for  a  new  trial. 


Sept.  1897.]    Pacific  Rolling  Mill  Co.  v.  English.     125 

As  the  judgment  was  entered  between  two  and  three  years  prior 
to  the  attempted  appeal  therefrom,  we  need  not  notice  it  further, 
and  may  confine  our  inquiry  to  the  order  denying  a  new  trial. 

The  facts  essential  to  an  understanding  of  the  case  are,  that  on 
the  twenty-fifth  day  of  October,  1888,  the  board  of  state  harbor 
commissioners,  consisting  at  that  time  of  W.  D.  English,  A.  C. 
Paulsell,  and  Charles  0.  Alexander,  entered  into  a  contract  with 
defendant  J.  S.  Antonelli  for  the  construction  by  the  said  Anto- 
nelli  of  section  8b,  of  the  seawall  along  the  waterfront  and 
wharves  of  the  harbor  of  San  Francisco,  said  seawall  to  be  con- 
structed according  to  and  in  conformity  with  certain  plans  and 
specifications  submitted  and  executed  by  the  parties. 

By  the  terms  of  the  contract  Antonelli  was  to  furnish  the  labor 
and  materials,  and  to  be  paid  as  follows,  to  wit,  seventy-five  (75) 
per  cent  monthly  upon  estimates  thereof  to  be  made  by  the  chief 
engineer  of  said  board,  and  the  balance  of  twenty-five  (26)  per 
cent  to  bo  retained  by  said  board  until  the  completion  of  the 
work  according  to  the  plans  and  specifications;  and  until  the  ac- 
ceptajice  of  the  work  and  its  maintenance  for  three  months 
thereafter. 

On  the  first  day  of  November,  1888,  defendant  Antonelli  en- 
tered into  an  agreement  or  subcontract  with  the  defendant,  San 
Francisco  Contracting  Company,  a  corporation,  whereby  the  said 
contracting  company  agreed  with  Antonelli  to  perform  certain 
portions  of  the  work  and  to  furnish  certain  portions  of  the  mate- 
rials provided  for  in  the  original  contract,  to  wit,  to  furnish  the 
piles,  lumber,  and  other  materials  necessary  to  drive  ana  cap  the 
same;  put  the  platform  on  top  thereof  ready  to  receive  concrete 
and  sand  in  accordance  with  the  plans  and  specifications  of  the 
chief  engineer,  etc.  All  of  said  work  to  be  done  and  completed 
in  accordance  with  said  plans  and  specifications,  and  said  con- 
tracting company  to  furnish  everything  necessary  therefor  to 
complete  said  work  of  piling  and  planking.  Antonelli  agreed  to 
pay  the  contracting  company  $53,000  for  said  work  and  mate- 
rials when  so  furnished  and  done  in  accordance  with  the  con- 
tract. The  contracting  company  was  also  to  furnish  and  fill  in,  on 
top  of  the  planking  and  below,  all  the  sand  and  rock  called  for 
by  the  specifications  for  30  cents  per  cubic  yard;  to  furnish  and 
place  the  rock  for  the  stone  foot  wall  outside  the  concrete  for  80 
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cents  per  ton;  and  to  protect  the  north  end  of  the  embankment^ 
as  set  forth  in  the  plans  and  specifications^  by  a  bulkhead,  free 
of  charge. 

The  contracting  company  also  agreed  to  furnish  and  deliver 
the  rock  required  for  concrete  ready  for  use  for  $1.25  per  cubic 
yard^  and^  in  case  a  floating  caisson  should  be  used  instead  of  a 
cofferdam  in  the  construction  of  the  seawall,  the  contracting 
company  was  to  furnish  the  iron  and  lumber  for  the  bottom  of 
said  caisson,  and  the  labor  necessary  in  building  thereof  (except 
the  calking),  and  to  fasten  the  caisson  in  place  when  sunk  by 
AntonellL  Antonelli  was  to  pay  the  contracting  company  as 
follows: 

Seventy-fiye  (75)  per  cent  monthly  on  the  estimates  of  the  chief 
engineer  of  the  board  of  harbor  commissioners,  '^the  balance  of 
twenty-five  (26)  per  cent  said  Antonelli  agreed  to  pay  by  an  order 
drawn  upon  said  board  of  state  harbor  commissioners  in  favor 
of  John  F.  Kennedy,  to  be  by  him  held  until  the  completion  of 
said  contract  and  the  acceptance  of  said  work  by  the  said  board 
of  state  harbor  commissioners,  but  only  on  the  faithful  perform- 
ance of  said  contract  by  the  said  San  Francisco  Contracting 
Company/' 

The  plans  and  specifications  prepared  by  the  harbor  commis- 
sion were  made  a  part  of  the  contract,  and  if  the  contracting  com- 
pany failed  to  perform  the  contract  as  therein  specified,  and  if 
Antonelli  had  to  complete  the  work,  the  orders  so  to  be  delivered 
to  Kennedy  were  to  be  forfeited  and  returned  to  said  Antonelli; 
and,  if  the  company  failed  to  perform,  Antonelli  might  proceed 
with  the  work  at  the  expense  of  the  contracting  company. 

All  the  conditions  of  the  original  contract  of  Antonelli  with, 
the  state  board  of  harbor  commissioners  were  to  be  considered  a 
part  of  the  contract. 

The  contracting  company  entered  upon  the  work  and  pursued 
it  until  in  January,  1890,  when  it  abandoned  it  and  thereafter 
failed  and  refused  to  complete  the  same.  It  had  received  pay  to 
the  extent  of  seventy-five  per  cent  of  the  estimates,  and  the  twen- 
ty-five per  cent  of  the  value  of  the  work  done  at  the  time  of  the 
abandonment  of  the  contract,  which  was  kept  and  retained  by 
the  harbor  commissioners  under  the  contract  as  security,  etc., 
amounted  to  the  sum  of  $11,887.73  (which,  with  the  exception  of 
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$4,170.12^  had  been  assigned  to  the  Kennedy  &  Shaw  Lumber 
Company).  Antonelli  assigned  to  Antonelli  &  Doe,  who  com- 
pleted the  contracting  company's  contract  at  a  loss  of  $4,834.80, 
over  and  above  what  they  received  or  were  entitled  to  receive  on 
the  original  contract. 

On  December  23,  1889,  the  contracting  company  assigned  to 
plaintiff  herein  its  interest  present  and  future  in  the  twenty-five 
per  cent  due  or  to  become  due  it  under  said  contract  with  Anto- 
nelli, except  such  portions  thereof  as  it  had  previously  assigned  to 
the  Kennedy  &  Shaw  Lumber  Company. 

The  amount  then  unpaid  on  account  of  said  twenty-five  per 
cent  was  $4,170.12,  and  thereafter  a  further  sum  of  about  $500 
was  retained  by  the  harbor  commission  as  twenty-five  per 
cent  of  the  value  of  work  subsequently  done  by  the  contracting 
company,  under  its  said  contract  with  Antonelli.  Antonelli  con- 
sented in  writing  to  the  assignment  by  the  contracting  company 
to  plaintiff. 

The  board  of  state  harbor  commissioners  had  notice  of  the 
contract  between  Antonelli  and  the  contracting  company,  and 
that  the  latter  was  performing  labor,  etc.,  thereunder,  but  never 
consented  thereto,  and  looked  solely  to  Antonelli  to  perform  his 
contract  with  said  board.  The  work  under  the  contract  and  sub- 
contract was  all  done,  and  said  section  8b  was  accepted  by  the 
harbor  commissioners  September  4,  1890,  and  had  been  main- 
tained for  a  period  of  three  months  prior  to  the  commencement 
of  this  action,  and  the  entire  twenty-five  per  cent  due  under  the 
original  contract  amounting  to  $28,084.12  was  due,  but  the 
court  finds  there  was  nothing  due  to  plaintiff  under  the  assign- 
ment to  it  by  the  contracting  company;  that  the  San  Francisco 
Contract  Company  did  not  earn  the  sum  of  $4,670.12,  or  any 
other  sum  which  was  not  paid  to  it,  and  did  not  complete  its 
contract 

Antonelli  and  the  firm  of  Antonelli  &  Doe  assigned  to  the 
'TCennedy  &  Shaw  Lumber  Company*'  the  said  sum  of  $28,084.12 
in  consideration  of  an  indebtedness  to  it  by  them  of  a  sum  in 
excess  thereof. 

The  Kennedy  &  Shaw  Lumber  Company  had  no  notice  of  the 
assignment  to  plaintiff  and  never  consented  thereto.  The  fore- 
going facts  seem  to  contain  sufficient  of  the  findings  to  elucidate 
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the  case  so  far  as  appellant  is  concerned^  and  we  omit  the  residue, 
subject  to  reference  to  them  should  it  appear  necessary  in  the 
consideration  of  the  case. 

The  vital  question  in  the  case  relates  to  the  rights  of  the  parties, 
Antonelli  and  the  San  Francisco  Contracting  Company,  to  the 
twenty-five  per  cent  reserved  under  their  contract  until  the  work 
was  completed. 

The  contract  and  findings  both  show  that  an  order  upon  the 
board  of  state  harbor  commissioners  was  to  be  drawn  in  favor  of 
John  F.  Kennedy  and  delivered  to  him,  to  be  held  until  the  con- 
tract was  completed  and  the  work  accepted  by  the  board' of  stato 
harbor  commissioners,  and  in  case  of  the  failure  of  party  of  the 
second  part  to  complete  the  contract,  and  in  case  Antonelli  had 
to  complete  it,  the  order  was  to  be  forfeited  and  returned  to  An- 
tonelli, who  might  proceed  with  the  work  at  the  expense  of  the 
party  of  the  second  part,  the  San  Francisco  Contracting  Com- 
pany. The  party  of  the  second  part  did  abandon  and  fail  to  com- 
plete the  contract.  The  order  was  to  be  delivered  upon  the  com- 
pletion of  the  contract.  Completed  by  whom?  Manifestly  by 
the  contracting  company,  for  if  it  did  not  complete  it  the  order 
was  to  be  delivered  up  to  Antonelli. 

The  completion  and  acceptance  of  the  work  was  a  condition 
precedent  to  the  payment  of  the  twenty-five  per  cent,  or,  what 
is  the  same  thing,  the  delivery  of  the  order  on  the  harbor  com- 
missioners. 

As  the  contracting  company  was  not  entitled  to  the  order  or  the? 
money  which  it  represented,  its  assignee,  the  plaintifiE  herein,  is 
in  no  better  position.  Neither  were  entitled  to  the  order,  or  the 
fund  against  which  it  was  drawn,  until  the  contract  was  com- 
pleted, and  under  that  clause  of  the  contract  which  authorized 
Antonelli,  in  case  of  failure  by  the  contracting  company  so  to 
do,  to  complete  the  contract  at  its  expense,  the  contracting  com- 
pany or  its  assignee  was  only  entitled  to  such  residue  of  the  con- 
tract price  as  remained  after  deducting  the  expense  incurred  by 
Antonelli  or  his  assignee  in  its  completion.  This  was  the  theory 
upon  which  the  court  below  proceeded. 

Of  the  $11,887.73  constituting  the  reserved  percentage  at  the 
time  the  subcontract  was  abandoned,  $7,474.73  was  assigned  by 
the  contract  company  to  the  Kennedy  &  Shaw  Lumber  Com- 
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pany  by  orders  drawn  upon  Antonelli  and  Doe,  assignees  of  An- 
tonelli,  and  accepted  as  follows: 

^'Accepted  and  payable  at  completicm  of  and  acceptance  of 
contract  of  S.  P.  C.  Co.'' 

(Signed)        "ANTONELLI  &  DOE.'' 

The  residue  of  this  reserved  percentage  and  $4,834.80  in  addi- 
tion thereto  was  expended  by  Antonelli  &  Doe  in  completing  the 
work  on  the  subcontract. 

Again,  it  is  claimed  by  appellant  that  Antonelli,  by  consenting 
to  the  assignment  of  the  residue  of  the  net  reserve  to  plaintiff 
herein,  waived  and  lost  any  right  which  he  might  otherwise  have 
had  thereto.  The  assignment  was  dated  December  23,  1889;  de- 
scribed the  contract  in  succinct  terms  and  by  reference  thereto, 
etc.  Antouelli  by  his  attorney  in  fact  assented  thereto  in  the 
following  language: 

"San  Francisco,  Dec.  23,  1889. 

^T,  hereby  consent  to  the  foregoing  assignment  of  the  net  re- 
serve percentage  so  called,  retained  by  me  under  and  by  virtue 
of  said  contract  referred  to  and  subject  to  the  terms  and  condi- 
tions of  said  contract,  and  on  completion  of  said  contract  accord- 
ing to  terms  and  conditions  thereof.  I  hereby  agree  to  give  to 
the  holder  of  the  foregoing  assignment  such  order  or  orders  on 
the  board  of  state  harbor  commissioners  as  will  enable  said  hold* 
er  to  draw  from  said  board  the  amount  of  said  net  reserve  per* 
centage.  J.  S.  ANTONELLL 

"By  L.  B.  Doe,  Attorney  in  Fact." 

This  was  a  consent  to  the  assignment,  but  it  was  "subject  to 
the  terms  and  conditions  of  said  contract,"  and  it  was  only  "on 
completion  of  said  contract  according  to  terms  and  conditions 
thereof"  that  Antonelli  agreed  to  give  an  order  or  orders  on  the 
board  of  state  harbor  commissioners  for  the  amount  of  the  net 
reserve  percentage.  In  other  words,  he  agreed  to  do  just  what 
under  the  contract  he  was  bound  to  do,  and  nothing  more.  Such 
an  agreement  worked  no  modification  of  the  contract,  and  did 
not  circumscribe  the  rights  of  Antonelli  in  case  of  a  violation  of 
the  terms  of  the  contract  by  the  assignor.  Appellants  took  the 
assignment  cum  onere. 


130         Pacific  RoLLiNa  Mill  Co.  v.  English.    [118  CaL 

2.  But  appellant  urges  that  the  findings  of  the  court  as  to  the 
losses  sustained  by  Antonelli  and  his  assignees  in  completing 
the  contract  are  not  supported  by  the  evidence.  We  have  given 
this  branch  of  the  case  careful  attention,  but,  after  a  review  of 
the  evidence,  we  are  unable  to  say  that  under  the  well-established 
rules  laid  down  by  this  court  for  its  guidance  in  passing  upon 
contradictory  evidence  a  new  trial  should  be  granted  for  that 
cause. 

3.  Appellant  also  contends  that  the  court  below  erred  in  strik- 
ing out  the  testimony  of  experts  produced  by  appellant. 

The  testimony  of  these  experts,  two  in  number,  related  to  the 
charge  for  labor  in  putting  together  the  bottoms  of  seven  cais- 
sons, which  appellant's  assignor  had  covenanted  to  construct 
but  had  failed  to  do.  L.  B.  Doe,  on  behalf  of  the  Kennedy  & 
Shaw  Company,  had  testified  that  the  value  of  such  labor  was 
$16  per  thousand  feet  of  lumber  used  in  the  bottoms.  In  rebut- 
tal of  this  charge  appellant  introduced  two  experts,  one  of  whom 
placed  the  value  of  such  labor  at  $6  to  $8  and  the  other  at  $10 
per  thousand  feet  of  lumber.  This  testimony  was  stricken  out 
by  the  court. 

We  need  not  discuss  the  propriety  of  this  action  by  the  court, 
for  the  reason  that  if  error  it  does  not  call  for  reversal. 

The  testimony  showed  that  these  caissons  were  14x70  feet,  with 
bottoms  twenty  inches  thick.  This  would  give  19,600  feet  of 
lumber  in  each  of  the  bottoms.  At  $16  per  thousand  feet  the 
value  of  the  labor  in  each  would  be  $313.60,  or  $2,195.20  for  the 
whole  seven. 

At  tlie  lowest  price  fixed  by  appellant's  experts,  viz.,  $6  per 
thousand  feet,  the  value  of  the  same  labor  would  be  $117.60  per 
bottom,  or  $823.20  for  the  whole,  a  difference  of  $1,372.  Deduct 
this  last  sum  from  $4,834.80,  the  sum  lost  by  Antonelli  &  Doe, 
and  found  by  the  court  over  and  above  all  they  received  or  were 
entitled  to  receive,  and  we  still  have  a  loss  on  their  part  of 
$3,462.80,  for  which  they  received  no  compensation.  It  follows 
that,  conceding  it  was  error  to  strike  out  the  expert  testimony, 
appellant  was  not  injured  thereby. 

One  of  the  caissons  was  smaller  by  several  feet  than  the  other»» 
but  as  it  would  not,  if  all  the  labor  on  its  bottom  were  strickttx 
out,  alter  the  result,  we  have  not  noticed  it  more  particularly. 
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We  are  of  opinion  the  judgment  and  order  appealed  from 
should  be  affirmed. 

In  reaching  .this  conclusion  we  have  assumed  without  deciding 
that  plaintiff  could  properly  bring  and  maintain  this  action  upon 
an  assignment  of  a  part  only  of  an  entire  demand. 

Haynes,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[Sac.  No.  281.    Department  Two.— September  10,  1807.] 

QEANITE  GOLD  MINING  COMPANY,  Respondent,  v.  S.  H. 
MAGINNESS  et  al..  Appellants. 

EviDnrcK>-ADXi68ioN8— ExFLANATOBT  BviDKKCB— Pliadinob.— The  general 
rule  that  an  entire  admission  is  to  be  taken  together,  in  order  to  en- 
able the  court  or  jury  to  judge  of  its  true  extent,  does  not  extend  to 
receiving  the  whole  of  what  was  said  by  the  party  making  the  ad- 
mission, but  only  such  other  or  further  part  of  what  was  said  as 
would  in  any  way  explain  or  qualify  the  part  first  given  in  evidence; 
and  this  is  the  true  rule  applicable  to  admissions  in  pleadings  under 
our  codes. 

Id.— Admissiok  of  Akbwbb— Ejbctmxiit  fob  Mining  Claim— Titlb  of  Oob- 
poBATioN  Plaintiff— Bxpla'natobt  Evidencb— Avebment  of  Defend- 
ant's Title— NoNsuiT.-In  an  action  of  ejectment  brought  by  a  mining 
corporation  to  recover  a  mining  claim,  where  the  plaintiff  offered  in 
evidence,  in  support  of  its  title,  an  averment  of  the  answer  that,  at 
a  time  specified,  title  to  the  mining  ground  in  controversy  was  vest- 
ed in  a  person  named,  and  that,  under  a  contract  and  certain  mesne 
conveyances,  the  legal  title  thus  vested  passed  to  and  vested  in  the 
plaintiff,  only  so  much  of  the  answer  as  is  explanatory  of  such  ad- 
mission or  may  qualify  it,  is  proper  evidence  for  defendants,  and 
not  the  entire  answer,  and  where  defendants  read  the  whole  re- 
mainder of  the  answer,  which  averred  a  legal  and  equitable  title  in 
the  defendants  at  the  beginning  of  the  action,  such  averment  is  not 
binding  upon  the  plaintiff,  and  the  defendants  are  not  entitled  to  a 
nonsuit  upon  the  ground  that  plaintiff  offered  no  evidence  in  re- 
buttal of  the  alleged  title  of  the  defendants. 

OoBPOBATIONS — GeNEBAL     PoWEB    TO     PdBCHASB— PbESUMPTION— BtJBDEN    OF 

Pboof  as  TO  Exception.— Every  corporation  is  presumed  to  have  power  to 
purchase  and  hold  real  estate,  and  if  there  is  anything  in  its  char- 
ter, or  the  business  in  which  it  is  engaged,  or  the  law  under  which 
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it  is  organized,  abridging  this  power,  It  must  be  shown  affirmatiyelj 
bj  the  person  assailing  its  title,  else  a  conveyance  to  it  will    be 
deemed  valid. 
Id.— PuBCHAsx  OF  Mtmiho  Glaix  bt  Mnmro  Coefoeatioh— Asssht  of  Stock- 

HOLDBBS—CoifSTXUCTXOll    OF  BtaTUTB— **  ADDITIONAL  MlVIKO  GbOUHD  " — 

Proof  Rxquibkd.— The  general  presumption  of  the  power  of  corporations 
to  buy  and  sell  real  property  must  prevail  in  cose  of  a  mining  cor- 
poration, except  in  those  cases  where  the  facts  appearing  of  record 
show  afUrmatively  that  the  case  is  one  within  the  restrictions  of 
the  act  of  April  23,  1880,  for  the  further  protection  of  stockholders 
in  mining  companies;  and  where  a  mining  corporation  purchases  a 
mining  claim,  formal  assent  of  the  stockholders  is  not  required  in 
order  to  the  validity  of  the  conveyance  to  it,  unless  it  affirmatively 
appears  that  the  corporation  already  has  mining  ground  prior  to  the 
purchase  and  that  the  purchase  is  of  ^'additional  mining  ground.** 

lO.— GOHVXTABCB  AT  ObGAMXZATIOR  OF  MlHINO  CORPOBATIOB— GOBSIDEBATIOR 

FOB  Stock.— Where  it  appears  that  a  conveyance  of  a  mining  claim  was 
made  to  a  mining  corporation  at  the  time  of  its  organization,  in 
consideration  of  the  issuance  of  its  stock  to  the  grantors  in  the 
conveyance,  it  is  to  be  inferred  that  the  corporation  then  owned  no 
other  mining  ground,  and  that  the  conveyance  is  valid  without  for- 
mal action  of  the  stockholders. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  El  Do- 
rado County.    M.  P.  Bennett^  Judge. 

The  facts  are  stated  in  the  opinion. 

Williams  &  Witmer,  for  Appellants. 

Irwin  &  Irwin,  for  Respondent 

SEARLS,  C. — Action  of  ejectment  to  recover  a  mining  claim 
situate  in  Smith's  Flat  mining  district,  county  of  £1  Dorado, 
state  of  California. 

Defendant  S.  H.  Maginness  answered  separately  and  filed  a 
cross-complaint.  Plaintiff  had  judgment  for  an  undivided  one- 
half  (i)  of  the  demanded  premises.  Defendant  Maginness  ap- 
peals from  the  judgment. 

Plaintiff  is  a  mining  corporation,  organized  under  the  laws  of 
the  state  of  California  on  the  nineteenth  day  of  June,  1894,  and 
having  its  principal  place  of  business  at  Sacramento  in  said  state. 

The  objects  of  the  corporation,  as  specified  in  its  articles,  are  de- 
clared to  be,  "to  buy,  own,  hold,  construct,  lease,  bond,  mortgage, 
and  hypothecate  mines  and  mining  claims  and  mining  property 
of  every  kind,  ....  and  generally  to  carry  on  the  business  of 
mining  in  all  its  branches,''  etc. 
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At  the  trial,  plaintiff^  after  introducing  in  evidence  its  articles 
of  incorporation,  and  for  the  purpose  of  making  its  ca^e,  offered 
in  evidence  certain  portions  of  the  answer  of  defendant  Magin* 
ness  setting  up  an  equitable  defense,  in  which  answer  said  defend- 
ant averred  that  title  to  the  ground  described  in  the  complaint 
at  a  time  therein  specified  was  vested  in  one  Thomas  Potts,  Sr.; 
that  tmder  and  pursuant  to  a  contract  and  sundry  mesne  con- 
veyances the  legal  title  thus  vested  in  said  Potts  passed  to  and 
vested  in  the  plaintiff  herein. 

Defendant  Maginness  objected  to  the  admission  of  any  portion 
of  the  answer  in  evidence  on  the  ground  of  its  incompetency,  and 
further  objected  to  portions  of  the  answer  being  admitted  with- 
out the  balance  thereof  being  read  and  admitted  in  evidence. 

The  court  ruled  that  the  portions  of  the  answer  offered  by 
plaintiff  were  admissible,  and  they  were  admitted;  but  the  court 
also  held  that  the  remainder  of  the  answer,  on  the  demand  of  the 
defendant,  must  be  read  and  admitted  in  evidence  in  connection 
with  the  portions  offered  and  admitted  on  behalf  of  the  plaintiff. 
Counsel  for  plaintiff  excepted  to  the  ruling  of  the  court  admit- 
ting those  portions  of  the  answer  not  offered  by  plaintiff.  The 
whole  answer  setting  up  an  equitable  defense  was  then  read  in 
evidence.  It  is  sufficient  to  say  that,  taken  as  a  whole,  it  showed, 
if  treated  as  true  in  all  its  parts,  a  legal  and  equitable  title  in  de- 
fendant Maginness  to  the  land  in  controversy. 

Plaintiff  also  offered  in  evidence  a  patent  to  the  land  in  ques- 
tion from  the  government  of  the  United  States  to  the  persons 
therein  named  as  grantees,  and  sundry  mesne  conveyances  from 
said  grantees  through  which  the  title  vested  in  plaintiff. 

The  last  of  said  conveyances  was  one  from  G.  W.  Cum- 
mings  and  Kate  L.  S.  Cummings  to  plaintiff,  dated  June  19, 
1894,  whereby  the  grantors  therein  granted  the  land  in 
dispute  to  said  plaintiff.  Counsel  for  defendant  Magin- 
ness objected  to  the  introduction  of  the  deed  in  evidence 
upon  the  grounds:  1.  That  it  does  not  appear  that  said 
G.  W.  and  Kate  L.  S.  Cummings  had  title  to  the  property  at  the 
date  of  the  conveyance,  and  that  it  does  appear  from  the  evidence 
of  plaintiff  that  the  title  had  passed  to  defendant  Maginness  prior 
to  the  execution  of  said  deed;  2.  "That  it  does  not  appear  that  any 
or  two-thirds  of  the  stockholders  of  the  plaintiff  consented  to 
said  deed  and  purchase,  or  ever  ratified  the  same.'* 
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The  objection  was  overruled  and  the  deed  admitted  in  evidence^ 
to  which  ruling  of  the  court  counsel  for  the  defendant  excepted. 

Plaintiff  then  rested  its  case,  whereupon  counsel  for  defendant 
Maginness  moved  for  a  nonsuit  upon  the  grounds  substantially: 
1.  That  plaintiff  had  not  shown  title  or  right  to  possession  at 
the  time  of  suit  brought  to  the  premises  described  in  the  com- 
plaint, and  that  the  evidence  of  plaintiff  showed  that  at  the  date 
of  suit  brought  title  to  the  property  was  vested  in  defendant  Ma- 
ginness; 2.  That  plaintiff  claims  title  under  a  deed  of  grant, 
bargain,  and  sale  from  Kate  L.  S.  Cummings  and  George  W. 
Cummings,  dated  June  19, 1894,  etc.,  and  that  it  does  not  appear 
that  at  the  time  of  the  execution  of  the  deed  the  trustees  of  the 
plaintiff  were  authorized  by  the  stockholders  or  two-thirds  of  the 
stockholders,  to  make  the  purchase,  or  that  the  stockholders,  or 
two-thirds  of  them,  ratified  the  deed  at  any  time  subsequent  to 
its  execution. 

The  court  overruled  the  motion  for  a  nonsuit,  and  this  action 
by  the  court  constitutes  the  error  assigned  on  this  appeal. 

The  substance  of  the  contention  of  appellant,  under  the  first 
point  made  in  favor  of  the  nonsuit,  is,  that  the  whole  answer  of 
the  defendant  having  been  admitted  in  evidence,  the  facts  therein 
stated  must  be  considered  the  same  as  if  admitted  in  open  court 
by  both  parties,  and  as  such  answer  averred  title  in  defendant, 
which  was  not  explained  or  contradicted  by  other  evidence  of- 
fered by  plaintiff,  defendant  was  entitled  to  a  nonsuit 

We  think  the  general  rule  is  well  established  that  an  entire 
admission  is  to  be  taken  together.  This  is  essential  to  enable  the 
court  or  jury  to  judge  of  the  true  extent  of  the  admission,  which 
when  taken  entire  will  often  have  a  different  import  from  that 
which  a  partial  account  might  convey.  {Trammell  v.  Bassett,  24 
Ark.  499;  Barnes  v.  Allen,  1  Abb.  App.  Ill;  SearUs  v.  Thomp- 
son, 18  Minn.  316;  People  v.  Murphy,  39  Cal.  52;  Barry  v.  Davis, 
33  Mich.  615.) 

In  the  Queen's  case,  2  Brod.  &  B.  297,  298,  Abbott,  C.  J.,  in  de- 
livering the  opinion  of  the  court,  went  to  the  extreme  length  of 
saying:  "The  conversations  of  a  party  to  the  suits  are  in  them- 
selves evidence  against  him  in  the  suit,  and,  if  a  counsel  chooses 
to  ask  a  witness  as  to  anything  which  may  have  been  said  by  an 
adverse  party,  the  counsel  for  that  party  has  a  right  to  lay  before 
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the  court  the  whole  which  was  said  by  his  client  in  the  same  con- 
versation, and  not  only  so  much  as  may  explain  or  qualify  the 
matter  introduced  by  the  previous  e3camination,  provided  only 
that  it  relate  to  the  subject  matter  of  the  suit,  because  it  would 
not  be  just  to  take  a  part  of  a  conversation  as  evidence  against  a 
party  without  giving  to  the  party  at  the  time  the  benefit  of  the 
entire  residue  of  what  he  said  on  this  occasion.'* 

Starkie  adopted  the  foregoing  rule  in  his  work  on  Evidence. 
(Starkie  on  Evidence,  2d  ed.,  180.) 

In  Prince  v,  Samo,  7  Ad.  &  E.  627,  Lord  Denman,  C.  J.,  criti- 
cised the  rule  as  enunciated  in  Queen^s  case,  supra, and  adopted  by 
Starkie,  and  denied  its  authority  to  the  extent  which  it  went.  He 
stated  the  rule  to  be  that,  where  part  of  a  conversation  had  been 
given  in  evidence,  any  other  or  further  part  of  the  conversation 
might  be  given  in  evidence  in  reply,  which  would  In  any  way  ex- 
plain or  qualify  the  part  first  given  in  evidence. 

We  think  the  rule  as  stated  by  Denman,  C.  J.,  the  true  one  to 
apply  to  admissions  in  pleadings  under  our  codes. 

To  illustrate:  A  brings  an  action  against  B,  the  maker  of  a 
promissory  note;  B  admits  making  the  note,  and  pleads  accord 
and  satisfaction,  payment,  etc.  At  the  trial  A  reads  the  admis- 
sion in  the  answer  to  avoid  the  necessity  of  proving  the  making 
of  the  note,  and  rests.  To  hold  that  this  admits  the  whole  an- 
swer and  is  proof  of  every  issuable  fact  stated  in  the  answer,  and 
in  nowise  qualifying  the  admission  as  to  making  the  note,  seems 
to  us  as  absurd. 

Such  a  rule  would  antagonize  the  whole  theory  of  our  system 
of  code  pleading,  under  which  a  fact  admitted  or  alleged  in  the 
complaint  and  not  denied  by  the  answer  is  to  be  taken  as  true. 

To  call  the  attention  of  the  court  to  such  admission,  or  failure 
to  deny  a  material  fact  alleged,  it  is  necessary  to  read  it  For  that 
purpose  it  is  evidence.  All  other  issuable  facts  set  up  in  the  an- 
swer are  to  be  deemed  in  law  as  denied,  and  it  is  only  thopo  other 
statements  in  the  pleading  which  go  to  qualify  the  admission 
that  are  to  be  taken  as  a  part  of  the  evidence  under  such  circum- 
stances. Section  1854  of  our  Code  of  Civil  Procedure  fixes  the 
rule  in  this  state.    It  is  as  follows: 

*^When  part  of  an  act,  declaration,  conversation,  or  writing  is 
given  in  evidence  by  one  party,  the  whole  on  the  same  subject 
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may  be  inquired  into  by  the  other;  when  a  letter  is  read  the  an- 
swer may  be  given;  and  when  a  detached  act,  declaration,  con- 
yersation,  or  writing  is  given  in  evidence,  any  other  act,  declara- 
tion, conversation,  or  writing  which  is  necessaiy  to  make  it  un- 
derstood may  also  be  given  in  evidence/' 

When  the  plaintiff  offered  in  evidence  so  much  of  the  answer 
of  defendant  as  averred  the  execution  of  certain  deeds  of  con- 
veyance, it  entitled  the  defendant  to  read  as  evidence  in  the  case 
every  fact  averred  in  his  answer  going  to  explain,  modify,  or  qual- 
ify the  averments  made  evidence  by  the  plaintiff,  and,  as  the 
cause  was  tried  by  the  court,  it  may  have  been  proper  to  permit 
the  whole  answer  to  be  read,  to  the  end  of  determining  whether 
or  not  any  such  explanations  or  qualifications  were  contained 
therein,  but  this  did  not  have  the  effect  of  making  the  whole  an- 
swer conclusive  evidence  in  the  case. 

In  Loftus  V.  Fischer,  113  Cal.  288,  289,  a  portion  of  a  verified 
complaint  in  another  action  was  admitted  in  evidence  on  behalf 
of  the  defendant. 

Plaintiff's  counsel  thereupon  offered  in  evidence  all  of  that 
complaint,  as  was  said  "to  explain  the  portion  admitted/'  The 
court,  in  excluding  the  whole  complaint,  said:  ^H  there  is  any 
portion  that  the  other  side  [plaintiff]  think  will  show  how  or 
why  that  was  [the  admission],  it  is  admissible/'  Plaintiff  on  ap- 
peal contended  that  the  whole  complaint  should  have  been  ad- 
mitted.   This  court  dismissed  the  question  as  follows: 

"The  mere  statement  of  the  facts  shows  the  unsoundness  of  the 
claim/' 

Plaintiff  afterward  offered  in  evidence  all  the  deeds  in  the 
chain  of  title,  in  view  of  which  the  answer  and  its  statements 
were  of  little  importance  to  it,  but  this  fact  does  not  alter  the  im- 
poi*tance  of  the  question  made  by  appellant. 

We  are  of  opinion  the  court  did  not  err  in  refusing  the  non- 
suit upon  the  ground  we  have  considered. 

2.  The  more  formidable  question  in  the  case  relates  to  the  ad- 
mission of  the  deed  in  evidence  from  Cummings  and  Cummings 
to  the  corporation  plaintiff  without  proof  of  the  consent  or  rati- 
fication of  stockholders,  as  required  by  the  act  of  April  23, 1880, 
entitled,  "An  act  for  the  further  protection  of  stockholders  in 
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mining  companies/'  (Stats.  1880^  p.  131.)  The  first  section  of 
that  act  is  as  follows: 

"It  shall  not  be  lawful  for  the  directors  of  any  mining  corpora- 
tion to  sell,  lease,  mortgage,  or  otherwise  dispose  of  the  whole 
or  any  part  of  the  mining  ground  owned  or  held  by  such  corpo- 
ration, nor  to  purchase  or  obtain,  in  any  way,  additional  mining 
ground,  unless  such  act  be  ratified  by  the  holders  of  at  least  two- 
thirds  of  the  capital  stock  of  such  corporation. 

"Such  ratification  may  be  made  either  in  writing,  signed  and 
acknowledged  by  such  stockholders,  or  by  resolution  duly  passed 
at  a  stockholders'  meeting  called  for  that  purpose.'' 

In  McShane  v.  Carter,  80  Cal.  310,  it  was  held  that  the  act  of 
1880,  quoted  above,  goes  to  the  power  or  authority  of  the  di- 
rectors of  a  mining  corporation,  and  that  without  the  consent  or 
subsequent  ratification  by  the  holders  of  two-thirds  of  the  stock 
of  the  corporation  a  conveyance  of  the  "mining  ground"  of  such 
corporation  by  the  directors  did  not  pass  the  title,  and  that  "the 
question  can  be  raised  by  one  who  connects  himself  with  the  title 
of  the  corporation  which  owned  the  property,  as  well  as  by  the 
stockholders  thereof." 

In  Pekin  Min.  etc.  Co.  v.  Kennedy,  81  Cal.  356,  it  was  held  that 
a  conveyance  of  the  real  property  of  a  mining  corporation  under 
its  corporate  seal,  which  is  not  proved  to  have  been  ratified  by  the 
holders  of  two-thirds  of  its  capital  stock  as  provided  by  section 
1  of  the  act  of  April  23,  1880,  concerning  mining  corporations, 
does  not  pass  title  to  the  grantee,  and  will  not  sustain  an  action 
of  ejectment  by  such  grantee  for  the  land  described  in  the  deed, 
as  against  third  parties  without  title.  It  will  be  observed  the 
cases  cited  both  related  to  conveyances  by  the  corporation  which 
were  not  consented  to  or  ratified  by  the  stockholders  as  provided 
by  the  statute. 

It  must  also  be  noted  that  the  section  we  have  quoted  uses  dif- 
ferent language  as  applicable  to  cases  of  sales  by  the  corporation, 
from  that  expressed  in  reference  to  purchases,  by  like  corpora- 
tions. 

They  may  not  sell,  lease,  mortgage,  or  otherwise  dispose  of  the 
whole  or  any  part  of  the  mining  ground  owned  or  held  by  such 
corporation,  but  when  it  comes  to  the  clause  in  reference  to  pro- 
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curing  mining  ground  the  language  is^  ^'nor  to  purchase  or  obtain 
in  any  way  ^ny  additional  mining  ground''  unless  ratified  by 
stockholders  as  therein  provided. 

This  language  would  seem  to  imply  that  mining  corporations 
may  purchase  or  hold  some  mining  ground  without  the  necessity 
of  the  consent  of  stockholders  as  indicated^  and  that  the  statute 
aims  only  at  the  purchase  or  obtaining  additional  mining  ground. 
To  say  that  a  thing  is  additional  presupposes  something  to  which 
it  is  an  addition. 

Additional  land  is  land  added  to  other  land.  An  addition  to 
a  house  can  only  be  constructed  where  there  is  a  house  to  which 
it  is  added.  A  mining  corporation  must  have  mining  ground  be- 
fore it  can  acquire  additional  mining  ground. 

If  this  be  true^  and  if  it  be  true  that  a  mining  corporation  may 
in  the  first  instance  acquire  by  purchase  or  location  mining 
ground  without  the  assent  of  its  stockholders,  then  it  must  follow 
that  we  cannot  say  that  a  purchase  of  mining  ground  by  the 
company  is  invalid  for  want  of  the  assent  of  stockholders  as  pro- 
vided by  the  statute  until  the  evidence  shows  that  it  already  holds 
mining  ground — until  it  appears  that  the  purchase  or  location 
is  of  additional  ground  as  specified  in  the  statute.  The  corporate 
powers,  business,  and  property  of  all  private  corporations  must  be 
exercised  under  our  law  by  a  board  of  directors.  (Civ.  Code,  sec. 
305.) 

Among  the  powers  conferred  upon  corporations  is  the  right 
^^to  purchase,  hold,  and  convey  such  real  and  personal  estate  as 
the  purposes  of  the  corporation  may  require,  not  exceeding  the 
amount  limited  in  this  part.*'    (Civ.  Code,  sec.  364,  subd.  4.) 

Every  corporation  is  presumed  to  have  power  to  purchase  and 
hold  real  estate,  and  if  there  is  anything  in  its  charter,  or  the 
business  in  which  it  is  engaged,  or  the  law  under  which  it  is 
organized,  abridging  this  power,  it  must  be  shown  afiirmatively. 
{People  V.  La  Rue,  67  Cal.  626;  Stockton  Sav,  Bank  v.  Staples, 
98  Cal.  189;  Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal.  643;  99  Am. 
Dec.  300.) 

We  are  of  opinion  that  the  general  presumption  of  the  power 
of  corporations  to  buy  and  sell  real  property  must  prevail,  except 
in  these  cases  where  the  facts  appearing  of  record  show  aflBrma- 
tively  that  the  case  is  one  within  the  restriction  of  the  act  of 
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1880.  In  the  case  of  a  sale  of  real  property  by  a  mining  corpo- 
ration the  transaction  is  a  valid  one  without  the  assent  of  the 
stockholders^  until  it  appears  that  the  sale  and  conveyance  is  of 
its  mining  ground,  for  the  reason  that  the  restriction  of  the  stat- 
ute applies  not  to  a  sale  of  its  real  property  generally,  but  only 
to  that  of  its  mining  ground.  So  in  case  of  the  purchase  of  real 
property  by  a  mining  corporation,  in  order  to  render  the  assent 
of  stockholders  necessary,  it  must  appear:  1.  That  the  real  prop- 
erty purchased  is  mining  ground;  and  2.  That  it  i&  additional 
mining  ground. 

These  being  exceptions  to  a  general  rule,  that  corporations  may 
acquire,  sell,  and  convey  property,  he  who  objects  to  the  validity 
of  a  conveyance  must  show  the  case  to  come  within  the  excep- 
tion, or  it  will  be  deemed  valid. 

In  the  present  case  there  was  no  showing  that  the  mining  cor- 
poration owned  or  held  any  mining  ground  prior  to  the  purchase 
evidenced  by  the  conveyance  in  question. 

Indeed,  an  inference  may  fairly  be  drawn  from  the  record  that 
the  plaintiff  did  not  own  any  mining  ground  prior  to  this  con« 
veyance. 

The  articles  of  incorporation  show  that  the  stock  of  the  corpo- 
ration plaintiff  is  divided  into  sixty  thousand  shares;  that  Kate 
L.  S.  Cummings  and  George  W.  Cummings  subscribed  for  thirty 
thousand  shares,  or  just  one-half  thereof. 

The  allegation  of  the  answer  is  that  one-half  of  the  capital 
stock  was  in  part  consideration  for  the  conveyance  by  said  Cum- 
mings, which  conveyance  was  executed  June  19,  1894,  the  very 
day  upon  which  the  corporation  plaintiff  was  organized. 

The  act  of  April  23, 1880,  was  amended  in  a  number  of  import- 
ant particulars  since  the  trial  of  this  cause.    (Stats.  1897,  p.  96.) 

We  recommend  that  the  judgment  appealed  from  be  affirmed. 

Haynes,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
appealed  from  is  affirmed. 

McFarknd,  J.,  Temple,  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 


140  People  t;.  EuHLMAH.  [118  Cal. 


[Grim.  No.  228.    In  Bank.-43eptember  10,  1807.] 

THE  PEOPLE,  Bespondent,  v.  CHAELES  G.  KUHLMAN,  Ap- 

pellant 

COHTBMPT— DlSOBSDiraCSTO  CoBOHXB'b  SubPOBNA— PuiTIBHICnrr  BT  SUPBBIOB 

Court— JuDOMBKT  hot  Appbalablb— Dzbmibsal  or  Appbal.— The  judg- 
ment and  orders  of  the  court  or  Judge,  made  in  cases  of  contempt, 
are  final  and  conclusive;  and,  as  a  general  rule,  there  is  no  appeal 
from  a  judgment  or  order  adjudging  one  guilty  of  contempt;  and 
where  a  coroner  has  adjudged  a  person  guilty  of  contempt  in  dis- 
obeying a  subpoena  to  appear  at  an  inquest  as  a  witness,  an  order 
thereupon  made  by  the  presiding  judge  of  the  superior  court,  that 
such  person  be  imprisoned  until  he  should  testify  before  said  coro- 
ner as  directed  by  the  latter,  is  not  appealable,  whether  such  order 
be  Tie  wed  as  within  the  general  category  of  contempts,  or  as  pun- 
ishment for  a  misdemeanor,  and  an  appeal  therefrom  will  be  dis- 
missed. 
Id.— JuBisnicTxoN  or  Supbbiob  Coubt— Unlawful  Impbisonxbrt— Rbxbdt 
KOT  BT  Appbal.— The  question  whether  the  superior  court  had  jmisdio- 
tion  to  make  the  order  appealed  from  cannot  affect  the  invalidity  of 
an  appeal  therefrom;  and  if  appellant  is  imprisoned  unlawfully,  he 
must  pursue  some  remedy  other  than  appeaL 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  directing  imprisonment  for  con- 
tempt   William  E.  Daingerfield,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  B.  Clarke,  for  Appellant 

Lennon  &  Hawkins,  for  Bespondent 

McFAELAND,  J. — ^While  the  coroner  of  San  Francisco  was 
holding  an  inquest,  the  appellant  was  subpoenaed  to  appear  at 
the  inquest  as  a  witness.  He  appeared,  but  refused  to  testify. 
Thereupon,  the  coroner,  proceeding  under  sections  17  and  18  of 
"An  act  in  relation  to  coroners  in  the  city  and  county  of  San 
Francisco,''  approved  March  16,  1872  (Stats.  1871-72,  p.  403), 
made  an  order  which  recited  the  facts,  adjudged  the  appellant 
guilty  of  contempt  for  not  testifying,  and  ordered  the  sheriff 
to  take  the  appellant  before  some  police  or  superior  judge  to  be 
punished  for  such  contempt.  The  appellant  was  taken  before 
one  of  the  superior  judges  of  the  city  and  county  of  San  Fran- 
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cisco^  whereupon  an  order  was  made  by  the  superior  court  of 
which  the  said  judge  was  the  presiding  judge,  that  the  appellant, 
for  such  contempt,  be  imprisoned  until  he  should  testify  before 
said  coroner  as  directed  by  the  latter.  From  said  order  the  ap- 
pellant has  appealed  to  this  court;  and  the  matter  is  now  pre- 
sented upon  the  motion  of  the  respondent  to  dismiss  the  appeal, 
upon  the  ground  that  the  order  is  not  an  appealable  order.  The 
motion  must  be  granted. 

Section  1222  of  the  Code  of  Civil  Procedure  provides  that: 
"The  judgment  and  orders  of  the  court  or  judge,  made  in  cases 
of  contempt,  are  final  and  conclusive.'*  And  the  general  rule  is 
definitely  settled  that  there  is  no  appeal  from  a  judgment  or  or- 
der adjudging  one  guilty  of  contempt..  {Tyler  v.  Connolly,  65 
Cal.  28;  In  re  Vance,  88  Cal.  2G2;  Estate  of  Wittmeier,  post,  p. 
000.)  If  there  are  exceptions  to  this  general  rule^  this  case  does 
not  present  one. 

Appellant  contends  that  the  case  at  bar  is  not  within  section 
1222  of  the  Code  of  Civil  Procedure,  because,  as  he  claims,  that 
section  refers  only  to  contempts  of  a  court  which  are  specially 
enumerated  in  the  preceding  sections;  but  the  order  appealed 
from  in  the  case  at  bar  is  either  within  the  general  category  of 
contempts,  or  else  the  act  for  which  the  appellant  was  punished 
by  the  order  of  the  superior  court  was  simply  a  misdemeanor;  and 
in  either  case  no  appeal  to  this  court  is  provided  for,  either  by 
the  constitution  or  statute.  There  is  no  appeal  from  the  superior 
court  to  this  court  in  a  criminal  case,  unless  the  appellant  had 
been  prosecuted  in  the  former  court  under  an  information  or 
indictment.  Appellant  contends  that  the  superior  court  had  no 
jurisdiction  to  make  the  order  appealed  from,  and  that  the  whole 
proceeding  was  void;  but  if  that  be  so  still  no  appeal  would  lie, 
and  if  appellant  is  imprisoned  unlawfully  he  will  have  to  pursue 
some  remedy  other  than  appeal. 

The  motion  to  dismiss  the  appeal  is  granted,  and  the  appeal  is 
dismissed. 

Henshaw,  J.,  Harrison,  3,,  and  Temple,  J.,  concurred. 

BEATTY,  C.  J.,  concurring. — I  concur.  Where,  as  in  this 
case,  a  corttempt  proceeding  is  strictly  criminal  in  its  nature, 
where,  in  other  words,  the  object  of  the  proceeding  is  merely  to 
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ptmish  the  defeudant  for  a  miBdemeanor^  it  is  clear  that  no  ap- 
peal Ilea  to  this  court.  But  I  understand  the  rule  to  be  different 
where  the  proceeding  is  merely  a  step  taken  in  a  ciyil  action  or 
proceeding  after  judgment  for  the  purpose  of  enforcing  a  right  of 
a  party  thereto. 

I  add  this  qualification  to  my  concurrence  only  because  the  dis- 
tinction between  the  two  classes  of  contempts  is  not  so  clearly 
stated  in  the  opinion  of  the  court  as  to  compel  attention. 


[8.  F.  No.  607.    Department  Two.— September  10, 1807.] 

CHARLES  KRIESS,  Administrator,  etc.,  Appellant,  t.  JULES 

FARON,  et  al.,  Respondents. 

8als  and  LsAra  vt  Brvwbb— Notbb  for  Pubcrabs  Monst— Wart  or  Gov- 

8IDSRATIOir--VlOLATIOR  OF  iNTXRIf  AL  RrYRITUB  LaWS— JuDOMSNT  OF  FOB- 

FXiTURB.— In  an  action  upon  prominsory  notes  given  in  consideration  of 
the  sale  of  personal  property  connected  with  a  brewery,  which  was  leased 
by  the  payee  to  the  maker  of  the  notes,  an  answer  setting  up  that  the 
vendor,  prior  to  the  sale  and  execution  of  the  notes,  had  yiolated  the  in- 
ternal revenue  laws  of  the  United  States  in  the  business  of  brewing  and  sell- 
ing beer,  and  tnat  on  that  account  the  personal  property  sold  had  become, 
and  was,  liable  to  seizure  and  sale,  and  was  thereafter  seized  and  sub- 
jected to  a  judgment  of  forfeiture  for  such  violation,  and  that  said  notes 
were  executed  and  delivered  without  consideration,  sets  up  a  valid  de- 
fense to  the  action. 

Id.— Procbbdinqs  in  Rrm— Parti  its— Gorct^usivrnsss  of  Judomknt  aoaivst 
Absrwt  Ownrr— Dbfault—Datr  of  Divbstiturr  of  Titlr.— Where  pro- 
ceedings for  the  forfeiture  of  property  are  in  rem^  all  the  world  are 
deemed  to  be  parties  thereto,  and  are  concluded  by  the  judgment  of  for- 
feiture; and  such  judgment  is  conclusive  evidence  against  the  former 
owner  of  the  property,  for  whose  violation  of  the  revenue  laws  the  forfeit- 
ure was  adjudged,  although  he  was  not  served  with  process,  and  was  ab- 
sent from  the  state  when  the  property  was  seized  and  the  judgment  was 
rendered,  and  though  the  judgment  against  the  property  was  rendered  by 
default  and  without  proof;  and  such  forfeiture  must  be  deemed  to  have 
attached  at  the  time  of  the  commission  of  the  offense,  and  to  have  di- 
vested the  title  of  the  owner  as  of  (hat  date,  as  against  his  subsequent 
vendees. 

Id.— Action  upon  Notes— Issue  as  to  Want  of  Gonsidbration— Finding  as 
TO  PAtLURR— Conclusion  of  Law.— Where  the  answer  in  the  action  upon 
the  notes  given  in  consideration  of  the  property  adjudged  to  have  been 
forfeited,  pleaded  all  the  facts  as  to  the  forfeiture,  and  set  up  want  of  con- 
sideration for  the  notes,  and  the  court  found  all  the  facts  touching  the 
sale,  the  execution  of  the  notes,  the  forfeiture,  seizure,  and  sale  of  the 
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property,  and  the  proceedings  in  court  after  the  seizure,  its  concluding 
finding,  repeated  in  its  conclusions  of  law,  that  the  consideration  for  the 
notes  V  h  )lly  failed  prior  to  their  maturity,  is  but  the  finding  of  its  con- 
clusion of  law  from  the  facts  specifically  found,  and  as  the  judgment  for 
the  defendant  is  right  upon  the  facts  found,  it  will  not  be  reversed  on  the 
ground  that  failure  of  consideration  was  not  within  the  issues. 

In.— EviDBNCS— COLLBCTION  OF  OUTSTAllDllia  ACCOUNTS— ISBXLEV ANT  PbOOF.— 

Where  there  is  neither  allegation  nor  evidence  in  an  action  upon  prom- 
issory notes,  that  outstanding  accounts  in  favor  of  the  plaintiff  were  sold 
to  the  defendants,  or  formed  any  part  of  the  consideration  of  the  notes 
sued  upon,  there  can  be  no  recovery  in  the  action  for  moneys  collected 
upon  said  accounts,  and  evidence  in  reference  to  such  outstanding  ac- 
counts, and  as  to  whether  defendants  had  collected  any  of  them,  is  inad- 
missible. 

Id.— Immatkbial  Evidsncb— fiTAmmrr  as  to  Ownsbship  of  Propxbtt  Bold 
AND  Leasxd.— A  sale  of  property  is  in  itself  an  assertion  of  ownership; 
and  where  the  notes  in  suit  were  given  in  part  payment  for  personal  prop- 
erty purchased,  which  was  connected  with  a  brewery  leased  by  plaintiff 
to  defendants,  a  statement  made  by  plaintiff,  at  the  time  of  the  sale  and 
lease,  that  he  was  the  owner  of  the  property  sold,  and  had  a  right  to  lease 
it,  is  immaterial,  and  an  objection  thereto  is  properly  sustained. 

Id.— Past  Paymbnt^Uss  of  Matbbials  bbfobb  Sbizubb.- Where  part  of  the 
property  sold  consisted  of  materials  for  making  beer,  which  were  used  by 
defendants  before  the  property  was  seized  for  forfeiture  incurred  by  the 
vendor,  and  it  appears  that  two  hundred  dollars  were  paid  in  cash  on  ac- 
count of  the  purchase,  and  the  notes  in  suit  were  for  the  residue  of  the 
purchase  money,  and  it  does  not  appear  what  the  value  of  the  materials 
was,  and  there  is  no  action  to  recover  its  value,  such  use  of  the  materials 
does  not  afiect  the  correctness  of  the  findings  and  judgment  as  to  want 
of  consideration  of  the  notes  by  reason  of  forfeiture  of  the  property  sold. 

APPEAL  from  an  order  of  the  Superior  Court  of  San  Mateo 
County  denying  a  new  trial.    John  Reynolds,  Judge. 

The  facts  are  stated  in  the  opinion. 

George  W.  Fox,  for  Appellant. 

Edward  F.  Fitzpatrick,  for  Respondents. 

HAYNES,  C. — This  action  is  upon  two  promissory  notes  made 
by  Jules  Faron  and  Margaret  Faron  on  April  30,  1894,  to  Mi- 
chael Kriess,  each  for  the  sum  of  $150,  the  first  due  June  30th, 
and  the  second  August  1,  1894.  The  action  was  commenced 
November  28,  1894. 

The  defendant,  Margaret  Faron,  died  after  issue  and  before 
the  cause  was  tried,  and  her  administrator  was  substituted.  The 
plaintiff,  Michael  Kriess,  died  after  judgment,  and  his  adminis- 
trator was  substituted. 
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The  defendants  answered  separately,  each  alleging,  in  sab- 
stance,  the  following  facts:  That  on  or  about  March  15,  1894, 
said  Michael  Kriess  sold  to  defendant  Jules  Faron  and  one  John 
Boos  certain  personal  property  consisting  of  horses,  wagons,  har- 
ness, malt,  hops,  and  all  materials  of  every  kind  for  making  and 
selling  beer,  and  used  in  the  "Pioneer  Brewery,''  of  all  which 
Kriess  represented  himself  to  be  the  owner,  and  leased  to  them 
the  brewery,  fixtures,  and  stable  until  July  1,  1894,  at  a  rental 
of  thirty-five  dollars  per  month,  and  it  was  further  agreed  that 
if  the  business  of  the  brewery  should  be  carried  on  to  the  satis- 
faction of  the  parties,  and  Faron  and  Boos  should  request  it, 
Kriess  would  then  execute  a  lease  for  five  years.  That  Faron  and 
Boos  were  to  pay  for  said  personal  property  five  hundred  dollars, 
of  which  sum  they  paid  in  cash  two  hundred  dollars,  and  de- 
fendants executed  the  notes  in  suit  for  the  remainder;  that  plain- 
tiff had  no  legal  right  to  sell  said  personal  property,  for  the  rea- 
son that  on  April  1, 1893,  and  continuously  thereafter  until  May 
19,  1894,  he  had  used  said  property  and  conducted  the  business 
of  brewing  and  selling  beer  in  violation  of  the  internal  revenue 
laws  of  the  United  States,  and  because  thereof  said  personal 
property  became  liable  to  seizure  and  sale,  and  that  on  May  19, 
1894,  said  property  was  seized  by  the  collector  of  internal  rev- 
enue, and  thereafter  such  proceedings  were  had  in  the  District 
Court  of  the  United  States  that  a  judgment  of  forfeiture  of  said 
personal  property  was  entered,  and  the  same  was  sold  thereunder 
by  the  marshal,  and  by  said  seizure  they  were  wholly  deprived 
of  said  property  on  and  after  May  19,  1894,  and  that  said  notes 
were  executed  and  delivered  without  consideration. 

Plaintiff  demurred  to  the  answer  of  each  defendant,  and  his 
demurrer  was  overruled. 

The  cause  was  tried  by  the  court,  written  findings  were  filed, 
judgment  thereon  entered  for  defendants,  and  plaintiff  appeals 
therefrom  and  from  an  order  denying  his  motion  for  a  new 
trial. 

In  view  of  the  conclusions  reached  upon  the  merits  of  the  ap- 
peal, it  is  not  necessary  to  consider  the  objections  made  by  re- 
spondent to  our  consideration  of  the  questions  presented  by  the 
appeal  from  the  order  denjring  a  new  trial,  nor  is  it  necessary  to 
enter  into  a  special  discussion  of  the  question  presented  by  the 
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demurrer^  as  the  general  discussion  of  the  specifications  of  the 
insufficiency  of  the  evidence  and  of  exceptions  to  rulings  will 
sufficiently  cover  that. 

The  principal  question  is  presented  hy  appellant's  objection  to 
the  introduction  of  the  judgment-roU  in  the  case  of  llie  United 
States  V,  Ofie  Cooler,  etc.,  in  the  United  States  District  Court, 
in  which  the  forfeiture  of  said  personal  property  was  adjudged 
and  under  which  it  was  sold  by  the  marshal,  and  the  effect  of 
said  judgment-roll  as  evidence. 

The  lease  and  agreement  provided,  among  other  things,  that 
until  July  1,  1894,  the  business  of  making  and  selling  beer 
should  be  conducted  "under  and  in  the  name  of  M.  Kriess/* 

The  information  iSled  in  the  District  Court,  in  separate  counts, 
charged:  1.  That  Kriess  had  on  April  1,  1893,  and  continuously 
thereafter  imtil  May  19,  1894,  made  beer  for  the  purpose  of  be- 
ing sold  without  the  payment  of  the  tax  due  thereon;  2.  That 
between  said  dates  he  removed  from  said  brewery  one  hundred 
and  one  barrels  of  beer  without  affixing  thereto  the  stamps  de- 
noting said  tax;  3.  That  he  manufactured  three  thousand  one 
hundred  and  forty  gallons  of  beer  without  giving  the  bond  re- 
quired by  law,  and  in  the  fourth  count  charged,  generally,  that 
between  said  dates  he  defrauded  the  United  States  of  the  tax 
due  on  said  three  thousand  one  hundred  and  forty  gallons  of 
beer,  and  that  he  used  said  barrels,  packages,  wagons,  mares,  and 
set  of  harness  in  the  removal  and  concealment  of  said  beer.  Said 
proceedings  were  in  rem. 

No  answer  or  claim  having  been  made,  the  default  of  all  par- 
ties not  in  court  was  entered,  and  a  decree  of  forfeiture  was  made 
under  which  the  property  was  sold. 

It  is  objected  that  said  judgment-roll  was  not  admissible  in 
evidence  because  it  was  a  proceeding  in  rem;  that  Kriess  was  not 
a  party  to  it;  that  he  was  absent  from  the  state  and  not  within 
the  jurisdiction  of  the  court;  that  no  service  was  made  upon  him; 
that  the  judgment  was  by  default  and  without  any  proof,  and 
that  there  was  no  finding  of  fraud  by  any  person. 

The  objection  was  properly  overruled.  Chief  Justice  Mar- 
shall, in  Mankin  v.  Chandler,  2  Brock.  127,  said:  "I  have  always 
understood  that  where  process  is  served  upon  the  thing  itself, 
and  where  the  mere  possession  of  the  thing  itself,  by  the  service 
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of  the  findings  or  judgment.  Two  hundred  dollars  were  paid 
in  cash  upon  the  amount  of  the  purchase,  and  it  does  not  appear 
what  the  value  of  the  material  used  was,  nor  was  the  action 
brought  to  recover  therefor. 

The  identity  of  the  property  seized  and  sold  by  the  marshal 
with  that  sold  by  plaintiff  to  defendants  was  admitted  by  the 
plaintiff  in  response  to  a  question  put  by  the  court. 

The  findings  clearly  sustain  the  judgment,  and  it,  and  the 
order  denying  a  new  trial,  should  be  affirmed. 

Belcher,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  denying  a  new  trial  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[Sac.  No.  210.    Department  One.— September  13,  18d7.] 
ALEX.  HAMILTON  *et  al..  Appellants,  v.  DELHI  MINING 
COMPANY  et  al.,  Eespondents,  and  GEORGE  BALDWIN 
et  al..  Appellants;  C.  W.  KITTS,  Intervenor,  Appellant 

MbCHAKICB'  LiBN— ComOLIDATXD  MiNINO  CLAIMS— OpBRATIOR  AB  OvZ  HCfl 

— Olaikb  or  LiKK.— Mining  claims  severally  located  on  the  same  ledge 
and  consolidated  in  one  mining  company,  and  worked  by  it  as  one  mine, 
may,  for  the  purposes  of  the  mechanics*  lien  law,  be  regarded  and 
treated  as  a  single  claim,  and  declared  on  as  such;  and  claims  of  lien 
may  be  filed  upon  the  property  as  a  whole,  without  specifying  the 
particular  claim  or  location  upon  which  work  was  done,  or  the  amonnt 
due  for  laborvon  each  claim,  although  the  lien  claimant  worked  on 
more  than  one  location. 
In.— PiNDiwo  AS  TO  Operation  op  Claims— Conclusion  of  Fact  among  Cok- 
OLU8ION8  OP  Law.— A  finding  that  the  claims  were  operated  as  one  mine 
is  none  the  less  n  conclusion  of  fact,  because  placed  among  the  con- 
clusions of  law;  and  whether  it  is  regarded  as  an  independent  finding 
of  fact,  or  a  deduction  from  special  facts  found,  is  iiAmaterial, 
where  the  special  facts  found  are  sufficient  to  support  the  conclu- 
sion of  fact. 

Id.— OONTBACTS    WITH    OwNSBS    OP    SEVERAL    LOCATIONS— CONSOLIDATION  NOT 

Authorized  by  Owners— Knowledge  op  Facts— Absence  op  Notice  to 
Lien  Claimants- Estoppel.- Where  the  owners  of  the  seyeral  locations 
made  seyeral  contracts  with  one  person  to  sell  to  him  their  respec- 
tiye  claims,  with  the  right  in  him  or  his  assigns  to  work  each  claim 
during  the  existence  of  the  contract  therefor,  and  such  person  o^ 
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ganized  a  mining  company,  to  which  all  of  the  seyeral  contracts 
were  assigned,  and  the  consolidated  claims  were  worked  by  it  as 
one  mine,  to  the  knowledge  of  the  owners  of  the  several  locations, 
and  with  the  pnrpose  and  effect  of  enhancing  the  yalue  both  of  the 
property  as  an  entirety,  and  of  each  of  the  several  locations  em- 
braced therein,  the  absence  of  express  authorization  for  such  con- 
solidation in  the  several  contracts  is  immaterial,  and  such  owners 
are  to  be  deemed  to  have  authorized  the  improvement  for  that  pur- 
pose, within  the  provisions  of  section  1192  of  the  Code  of  Civil  Pro- 
cedure, in  the  absence  of  the  posting  of  the  notice  required  by  that 
section,  that  they  would  not  be  responsible  for  such  work;  and  they 
are  estopped,  as  agairst  lien  claimants,  from  objecting  to  want  of 
authority  for  the  consolidation. 

In.— MOBTOAGB  BT  OwNEBS  AND  JUDGMBNT  LlEN  SUBOEDINATB  TO  LaBOBXBS' 

Liens.— A  mortgage  executed  by  the  owners  of  the  seyeral  mining  loca- 
tions prior  to  the  commencement  of  work  upon  the  improvement  of 
the  consolidated  claims  as  one  mine  by  the  mining  company,  but 
not  recorded,  until  after  the  cessation  of  such  work,  is  subordinate 
to  the  liens  of  laborers  employed  thereupon  by  the  mining  com- 
pany, having  no  notice  or  knowledge  thereof,  as  is  also  a  judgment 
lien  docketed  against  such  owners  subsequently  to  such  work. 
In.— Lbase  of  Machinery  and  Implements— Option  to  Purchase- Title  in 
Lessor- NoNUSE  in  Mine— Liens  not  Operative.— Where  the  mining 
company  held  a  lease  of  certain  mining  machinery  and  implements 
belonging  to  another  company,  at  a  fixed  rental,  with  option  to  pur- 
chase, with  a  provision  that  title  should  remain  in  the  lessor  until 
the  purchase  money  was  paid,  such  portion  of  the  machinery  and 
implements  as  were  not  used  in  the  working  or  developing  of  the 
mine,  nor  in  any  manner  affixed  thereto,  are  not  part  of  the  realty, 
nor  subject  to  the  liens  of  laborers  upon  the  mine. 

APPEALS  from  a  judgment  of  the  Superior  Court  of  Nevada 
County.    John  Caldwell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  W.  Kitts,  for  Appellants  Baldwin  and  Kitts. 

Thomas  S.  Ford,  and  I.  C.  Lindley,  for  Appellants  Alex. 
Hamilton  et  al. 

Fred  Searls,  for  Respondent  Delhi  Mining  Company. 

VAN  FLEET,  J. — ^Action  to  enforce  laborers*  liens  against 
the  mine  and  mining  property  of  the  defendant.  Peach  Blow 
Consolidated  Gold  Mining  Company. 

There  are  cross-appeals,  both  upon  the  judgment-roll,  without 
a  bill  of  exceptions,  the  plaintiffs  appealing  from  a  part  only  of 
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of  the  findings  or  judgment.  Two  hundred  dollars  were  paid 
in  cash  upon  the  amount  of  the  purchase,  and  it  does  not  appear 
what  the  value  of  the  material  used  was,  nor  was  the  action 
brought  to  recover  therefor. 

The  identity  of  the  property  seized  and  sold  by  the  marshal 
with  that  sold  by  plaintiff  to  defendants  was  admitted  by  the 
plaintiff  in  response  to  a  question  put  by  the  court. 

The  findings  clearly  sustain  the  judgment,  and  it,  and  the 
order  denying  a  new  trial,  should  be  affirmed. 

Belcher,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  denying  a  new  trial  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[Sac.  No.  210.    Department  One.—September  18,  1897.] 

ALEX.  HAMILTON  et  al..  Appellants,  v.  DELHI  MINING 
COMPANY  et  al.,  Eespondents,  and  GEORGE  BALDWIN 
et  al..  Appellants;  C.  W.  KITTS,  Intervenor,  Appellant 

Michanicb'  Lien— Consolidatbd  MiniNG  Claims— Opxbation  as  Onb  Hihb 
—Claims  or  Libn.— Mining  claims  severally  located  on  the  same  ledge 
and  consolidated  in  one  mining  company,  and  worked  by  it  as  one  mine, 
may,  for  the  purposes  of  the  mechanics*  lien  law,  be  regarded  and 
treated  as  a  single  claim,  and  declared  on  as  such;  and  claims  of  lien 
may  be  filed  upon  the  property  as  a  whole,  without  specifying  the 
particular  claim  or  location  upon  which  work  was  done,  or  the  amount 
due  for  laborvon  each  claim,  although  the  lien  claimant  worked  on 
more  than  one  location. 

Id.— PiKDiNO  AS  TO  Operation  of  Claims— Conclusion  of  Fact  amono  Con- 
clusions OF  Law.— A  finding  that  the  claims  were  operated  as  one  mine 
is  none  the  less  a  conclusion  of  fact,  because  placed  among  the  con- 
clusions of  law;  and  whether  it  is  regarded  as  an  independent  finding 
of  fact,  or  a  deduction  from  special  facts  found,  is  immaterial, 
where  the  special  facts  found  are  sufficient  to  support  the  conclu- 
sion of  fact 

Id.— Contracts  with  Ownebs  of  Several  Locations— Consolidation  not 
Authorized  by  Owners— Knowledge  of  Facts— Absencb  of  Notice  to 
Lien  Claimants- Estoppel.- Where  the  owners  of  the  several  locations 
made  several  contracts  with  one  person  to  sell  to  him  their  respec- 
tive claims,  with  the  right  in  him  or  his  assigns  to  work  each  claim 
during  the  existence  of  the  contract  therefor,  and  guch  person  or- 
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ganized  a  mining  company,  to  which  all  of  the  several  contracts 
were  assigned,  and  the  consolidated  claims  were  worked  by  it  as 
one  mine,  to  the  knowledge  of  the  owners  of  the  several  locations, 
and  with  the  purpose  and  effect  of  enhancing  the  value  both  of  the 
property  as  an  entirety,  and  of  each  of  the  several  locations  em- 
braced therein,  the  absence  of  express  authorization  for  such  con- 
solidation in  the  several  contracts  is  immaterial,  and  such  owners 
are  to  be  deemed  to  have  authorized  the  improvement  for  that  pur- 
pose, within  the  provisions  of  section  1192  of  the  Code  of  Civil  Pro- 
cedure, in  the  absence  of  the  posting  of  the  notice  required  by  that 
section,  that  they  would  not  be  responsible  for  such  work;  and  they 
are  estopped,  as  agairst  lien  claimants,  from  objecting  to  want  of 
authority  for  the  consolidation. 

Id.— MOBTOAOB  BT  OwNEBS  AMD  JUDGMENT  LlEN  SUBOBDINATB  TO  LABOBBXtS' 

LiEMs.— A  mortgage  executed  by  the  owners  of  the  several  mining  loca- 
tions prior  to  the  commencement  of  work  upon  the  improvement  of 
the  consolidated  claims  as  one  mine  by  the  mining  company,  but 
not  recorded,  until  after  the  cessation  of  such  work,  is  subordinate 
to  the  liens  of  laborers  employed  thereupon  by  the  mining  com- 
pany, having  no  notice  or  knowledge  thereof,  as  is  also  a  judgment 
lien  docketed  agaiust  such  owners  subsequently  to  such  work. 
Id. — Lease  of  Machihebt  and  Implements— Option  to  Pubchase — Title  in 
Lessob— NoNUSE  IN  MiNE— LiENS  NOT  Opebative.— Where  the  mining 
company  held  a  lease  of  certain  mining  machinery  and  implements 
belonging  to  another  company,  at  a  fixed  rental,  with  option  to  pur- 
chase, with  a  provision  that  title  should  remain  in  the  lessor  until 
the  purchase  money  was  paid,  such  portion  of  the  machinery  and 
implements  as  were  not  used  in  the  working  or  developing  of  the 
mine,  nor  in  any  manner  affixed  thereto,  are  not  part  of  the  realty, 
nor  subject  to  the  liens  of  laborers  upon  the  mine. 

APPEALS  from  a  judgment  of  the  Superior  Court  of  Nevada 
County.    John  Caldwell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  W.  Kitts,  for  Appellants  Baldwin  and  Kitts. 

Thomas  S.  Ford,  and  I.  C.  lindley,  for  Appellants  Alex. 
Hamilton  et  al. 

Fred  Searls,  for  Respondent  Delhi  Mining  Company. 

VAN  FLEET,  J. — ^Action  to  enforce  laborers*  liens  against 
the  mine  and  mining  property  of  the  defendant.  Peach  Blow 
Consolidated  Gold  Mining  Company. 

There  are  cross-appeals,  both  upon  the  judgment-roll,  without 
a  bill  of  exceptions,  the  plaintiffs  appealing  from  a  part  only  of 
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the  judgment,  and  the  defendants  Baldwin  and  the  intervenor 
jointly  appealing  from  the  whole  thereof. 

1.  The  last-mentioned  appeal  will  be  first  considered.  The 
material  facts  involved  in  this  appeal  are  these:  In  December, 
1894,  George  W.  Baldwin,  Sr.,  owning  the  East  Orleans  and 
Baldwin,  or  Gracie,  locations,  and  George  W.  Baldwin,  Jr.,  own- 
ing the  Morning  Star  and  Birthday  locations,  each  made  a  sepa- 
rate contract  with  one  George  Senn,  by  which  they  agreed  to  sell 
to  Senn  their  respective  claims,  with  the  right  in  the  latter,  or 
his  assigns,  to  work  them  during  the  life  of  the  contracts;  before 
doing  any  work,  Senn  organized  the  defendant.  Peach  Blow  Con- 
solidated Gold  Mining  Company,  and  assigned  said  contracts  and 
his  rights  thereunder  to  that  corporation.  The  corporation  in 
April,  1895,  started  in  to  develop  the  claims,  working  them  as  one 
mine  or  claim;  its  work  consisted  in  enlarging,  timbering,  and 
sinking  deeper  a  shaft  already  on  one  of  the  locations,  and  com- 
mencing the  erection  of  suitable  works  for  the  development  and 
working  of  the  mine,  such  as  a  mill,  hoisting  works,  and  other 
necessary  buildings,  a  reservoir  and  pipe  line,  etc.,  which  work 
embraced,  to  a  greater  or  less  extent,  all  four  of  the  claims — ^they 
being  adjoining  and  upon  the  same  ledge.  The  plaintiflEs  were 
employed  by  the  Peach  Blow  Company  as  mechanics  and  labor- 
ers to  do  the  work  indicated.  The  labor  of  some  of  them  was 
confined  to  one  of  the  several  claims  only,  while  others  worked 
on  two  or  more,  and  some  on  all.  All  the  work  was  done  between 
April  22  and  June  12,  1895,  at  which  latter  date  plaintiflEs  quit, 
and  work  ceased.  The  claims  of  lien  were  filed  within  thirty 
days  from  the  cessation  of  work;  they  each  described  the  work 
generally  as  having  been  performed  "on  the  plant  and  consoli- 
dated mines  of  said  defendant'*  (Peach  Blow  Mining  Company), 
without  designating  the  amount  of  work  done  or  wages  due  upon 
any  particular  claim;  and  each  described  the  premises  upon 
which  the  lien  was  claimed  as  "that  certain  piece  of  mining  prop- 
erty known  as  the  mine,  plant,  and  works  of  the  Peach  Blow 
Consolidated  Gold  Mining  Company,  a  corporation,*'  situated, 
etc.,  and  consisting  "of  four  locations,  viz.,  the  ^Birthday,'  the 
^Morning  Star,'  the  ^East  Orleans,*  and  the  "Baldwin*  (or  'Gracie'), 
each  being  about  fifteen  hundred  feet  in  length  by  six  hundred 
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feet  in  width,  and  all  forming  one  consolidated  piece  of  mining 
ground,  worked  a^  one  mine,  by  one  corporation/' 

The  Baldwins  also  worked  on  the  mine  for  the  Peach  Blow 
Company  during  the  same  period,  and  knew  of  the  labor  that  was 
being  done  thereon  and  the  improvements  made. 

In  January,  1895,  the  Baldwins  gave  to  the  intervenor,  Kitts, 
a  mortgage  for  five  hundred  dollars,  covering  all  four  of  the  sev- 
eral locations  mentioned,  which  mortgage  was  recorded  on  Sep- 
tember 17,  1895;  and  in  October,  1895,  Kitts  recovered  a  judg- 
ment against  the  Baldwins  in  a  justice's  court  for  two  hundred 
and  ninety-nine  dollars  and  costs,  an  abstract  of  which  was  filed 
in  the  recorder's  office  of  Nevada  county  on  October  24, 1895. 

The  court  decreed  the  liens  of  the  plaintiffs  to  be  valid  and 
binding,  and  a  first  charge  against  the  entire  property,  both  as 
to  the  interest  of  the  Peach  Blow  Company  and  that  of  the  Bald- 
wins, and  held  the  liens  of  the  mortgage  and  judgment  of  Kitts 
to  be  subordinate  thereto.  This  is  complained  of  as  error,  as 
being  in  violation  of  the  rights  of  these  appellants. 

It  is  contended  that  the  declarations  of  lien  filed  by  the  plain- 
tiffs were  absolutely  void,  because  they  declared  on  the  property 
as  a  whole,  and  did  not  specify  the  particular  claim  or  location 
upon  which  the  work  was  in  any  instance  done,  nor  the  amount 
due  for  labor  on  each  claim,  where  the  lien  claimant  worked  on 
more  than  one. 

As  to  the  interest  of  the  Peach  Blow  Company,  this  objection 
is  clearly  not  good.  Where  several  claims  or  locations  are  owned 
and  operated  as  one  mine,  as  against  the  parties  so  uniting  them, 
they  may,  for  the  purposes  of  the  lien  law,  be  regarded  and  treat- 
ed as  a  single  claim,  and  declared  on  as  such.  {Tredinnich  v. 
Mining  Co.,  72  Cal.  78;  Malone  v.  Big  Flat  etc,  Min.  Co.,  76 
Cal.  578.) 

It  is  urged  that  there  is  no  finding  that  the  claims  were  so 
worked,  but  merely  a  conclusion  of  law,  unsupported  by  the  facts. 
But  this  contention  is  not  tenable.  While  the  specific  finding 
that  the  property  was  so  operated  is  placed  among  the  conclusions 
of  law,  it  is  none  the  less  a  conclusion  of  fact,  and  the  circum- 
stance that  it  was  misplaced  does  not  affect  its  character  as  such. 
Whether  it  be  regarded  as  an  independent  finding  of  the  fact,  or 
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as  a  deduction  from  special  facts  found,  is  immaterial,  since  the 
latter  are  amply  sufficient  to  support  it. 

Nor  do  we  regard  the  objection  made  to  the  sufficiency  of  the 
declarations  of  lien  as  available  to  the  Baldwins.  While  the 
ownei^hip  of  the  latter  in  the  locations  comprising  the  mine  was 
several,  and  there  was  no  express  authorization  in  their  contracts 
with  Senn  to  work  the  separate  claims  as  a  consolidated  property, 
they  were  nevertheless  cognizant  of  the  fact  that  the  property 
was  being  developed  as  a  single  mine  or  claim,  and  that  the  im- 
provement and  labor  thereon,  wherever  placed,  was  with  the  pur- 
pose and  effect  of  enhancing  the  value,  not  alone  of  the  property 
as  an  entirety,  but  of  each  of  the  several  locations  embraced 
therein.  Under  these  circumstances,  they  are,  within  the  provi- 
sions of  section  1192  of  the  Code  of  Civil  Procedure,  deemed  to 
have  authorized  the  improvement  for  that  purpose;  and  not  hav- 
ing posted  the  notice  required  by  that  section,  that  they  would 
not  be  responsible  for  such  work,  they  are,  as  against  these  plain- 
tiffs, estopped  from  raising  the  objection  now  made. 

The  other  objections  made  to  the  sufficiency  of  the  declara- 
tions of  certain  of  the  plaintiffs  are  without  merit. 

As  to  Kitts'  mortgage  and  judgment,  his  liens  thereunder  did 
not  attach  until  subsequent  to  those  of  the  plaintiffs,  and  were, 
therefore,  properly  held  to  be  subordinate  thereto. 

2.  The  appeal  of  the  plaintiffs  involves  the  single  question 
whether  the  court  below  under  its  findings  properly  held  that 
their  liens  did  not  cover  certain  mining  machinery  and  imple- 
ments, which  they  claim  should  have  been  included  therein  as 
a  part  of  the  mine. 

The  machinery  and  implements  in  question  were  upon  the 
premises  of  the  Peach  Blow  Company  at  the  time  the  labor  of 
plaintiffs  was  performed,  but  under  these  circumstances:  all  of 
said  machinery  belonged  to  the  defendant,  Delhi  Mining  Com- 
pany, but  had  been  by  that  company  leased  to  George  Senn,  with 
an  option  to  purchase,  and  it  was  stipulated  in  the  lease  that  the 
machinery,  mill,  and  appliances  should  remain  the  property  of 
the  Delhi  company,  until  the  purchase  price  was  paid.  The 
lease  contained  a  clause  providing  that  if  the  rent  was  not  paid 
on  the  twenty-fifth  day  of  May,  1895,  or  within  five  days  there- 
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after,  the  Delhi  Mining  Company  might  retake  possession  of  said 
property.  Senn  assigned  his  lease  to  the  Peach  Blow  Company, 
and  under  the  lease  the  property  was  removed  from  the  Delhi 
Mining  Company's  premises  to  the  Peach  Blow  mine,  where  it 
was  piled,  preparatory  to  use  thereon.  Neither  the  mill,  machin- 
ery, hoisting  works,  tools,  nor  appliances  covered  by  the  lease, 
nor  any  part  thereof,  ever  was  erected  upon  or  aflfiixed  to,  or  used 
in  or  upon,  the  mining  ground  of  the  Peach  Blow  Company, 
except  one  Pelton  waterwheel,  with  the  nozzle,  and  one  hoisting 
reel  and  pipe,  which  were  affixed  to  the  building  on  the  latter 
claim.  The  other  machinery  and  tools  remained  on  the  ground 
of  the  Peach  Blow  Company,  unattached  and  unused,  until  June 
12,  1895,  when,  default  having  been  made  in  the  payment  of  the 
rent  specified  in  the  lease,  the  Delhi  company  took  possession 
of  said  machinery  and  implements,  and  removed  them  from  the 
premises. 

From  these  facts  the  court  determined  that  plaintiffs  were  not 
entitled  to  a  lien  on  any  part  of  the  machinery  and  tools  included 
in  the  lease,  excepting  only  the  Pelton  waterwheel,  hoisting  reel, 
nozzle,  and  pipe,  which  had  been  affixed  to  the  building. 

Plaintiffs  contend  that  under  the  facts  all  the  machinery  and 
tools  were,  within  the  rule  of  section  661  of  the  Civil  Code,  a 
part  of  the  realty,  and  so  subject  to  be  taken  in  satisfaction  of 
their  liens.  We  do  not  perceive  wherein  that  section  of  the  stat- 
ute has  anything  to  do  with  the  status  of  this  property  under  the 
facts  found.  The  section  provides:  "Sluice  boxes,  flumes,  hose, 
pipes,  railway  tracks,  cars,  blacksmith  shops,  mills,  and  all  other 
machinery  or  tools  used  in  working  or  developing  a  mine,  are  to 
be  deemed  affixed  to  the  mine.''  It  is  expressly  found  that  the 
excepted  machinery  and  tools  were  not  erected  upon,  nor  "used 
in  the  working  or  the  developing*'  of  the  mine,  and  they  cannot, 
therefore,  by  virtue  of  that  section,  'Tbe  deemed  affixed  to  the 
mine.''  Nor  do  we  know  of  any  principle  of  law  independently  of 
the  statute  under  which  they  could  be  held  to  have  become  a  part 
of  the  mine,  under  the  circumstances  shown.  They  were  in  their 
nature  "materials"  furnished  for  use  on  the  mine  {Roeblinfs  8,  Co, 
V.  Humboldt  Electric  etc.  Co.,  112  Cal.  288,  and  cases  there  cited), 
for  the  value  of  which  no  lien  attaches  in  favor  of  the  material- 
man, unless  actually  used  in  the  mine  or  structure  {Silvester  v. 
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Coe  Quartz  Min.  Co.,  80  Cal.  610,  613);  and  certainly  the  laborer 
working  on  such  mine  or  structure  can  be  in  no  more  favorable 
situation  toward  such  unused  material  than  the  party  furnishing 
the  same. 

The  getieral  theory  upon  which  liens  to  laborers,  mechanics, 
and  materialmen  are  given  is,  that  by  the  labor,  or  use  of  the 
material,  the  property  has  been  enhanced  in  value.  But  none  of 
this  property  was  so  used,  nor  was  any  of  the  labor  done  "upon" 
or  "with"  such  machinery  or  tools;  it  remained,  until  carried 
away  by  its  owner,  the  Delhi  company,  piled  upon  the  ground 
where  it  had  been  dumped,  wholly  unused  for  any  purpose  con- 
nected with  such  labor,  or  the  mine  upon  which  the  labor  was 
performed.  It  was,  therefore,  neither  within  fhe  letter  or  spirit 
of  the  section  of  the  Civil  Code  above  quoted,  nor  of  section  1183 
of  the  Code  of  Civil  Procedure,  which  gives  to  one  performing 
labor  upon  a  mining  claim  a  lien  upon  the  same,  and  "the  works 
owned  and  used  by  the  owners"  in  its  operation.  The  action  of 
the  court,  therefore,  in  excluding  it  from  the  operation  of  plain- 
tiflfs'  liens  was  proper. 

The  judgment  is  affirmed. 


Harrison,  J.,  and  Beatty,  C.  J.,  concurred. 


[Orim.  No.  194.    Department  One.— September  13,  1807.] 
THE  PEOPLE,  Respondent,  v.  W.  G.  PEABNE,  Jr.,  Appellant 

Obixival  Law— Involuwtaby  Makblauohteb— Indictmeht— Vabiakc*.— The 
crime  of  involuntary  manslanirhter  is  included  in  an  indictment  for 
mnrder,  and  where  the  indictment  charged  that  the  defendant  did 
"deliberately,  willfully,  and  unlawfully,  kill  one  Ellen  Dogan,"  the 
crime  of  manslaughter  of  both  kinds  is  included  in  the  charge  of 
unlawful  killing,  and  a  conyiction  for  involuntary  manslaughter 
does  not  constitute  a  variance. 

Id.— Nkgligknt  Act  Gausinq  Dkath— Rboklbss  Dbiviho— CJountt  Obdinancx 
Immatebial.— Where  it  is  claimed  that  the  defendant,  while  intoxicated, 
drove  his  team  of  horses  through  the  principal  street  of  a  town  in 
a  reckless  manner,  and  at  a  great  and  unusual  rate  of  speed,  there- 
by causing  the  death  of  a  feeble  old  woman,  who  was  crossing  the 
street,  the  charge  of  involuntary  manslaughter  should  rest  upon 
the  commission  of  an  act  which  might  produce  death,  done  without 
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due  caation  and  circumspection;  and  evidence  of  the  violation  of  a 
county  ordinance  does  not  strengthen  the  case,  and  is  better  omitted. 

Id.— " Umlawful  Act"— Malum  Fbohibitum— Imdemhitb  Obdinamcb— 
Questions  Sugqestbd,  but  XJitobcidbi).- It  is  suggested,  but  not  decided, 
that  an  act  which  is  merely  malum  prohiUtumf  in  the  violation  of  a 
municipal  or  county  ordinance,  is  not  an  "unlawful  act,"  within 
the  provision  of  section  192  of  the  Penal  Code  defining  manslaugh- 
ter; and  also  that  a  county  ordinance  making  it  a  misdemeanor  to 
drive  at  a  greater  rate  of  speed  than  six  miles  an  hour  within  any 
unincorporated  town  or  village  containing  five  hundred  inhabitants, 
without  specifying  or  giving  any  boundaries  of  unincorporated  vil- 
lages and  towns,  or  means  whereby  their  populations  may  be  de- 
termined, may  be  void  by  reason  of  uncertainty  and  indefiniteness. 

Id.— Oobtbadictobt  Ihstbuotiohs— Nbw  Tbial.— Where  the  instructions  are 
unsatisfactory  and  contradictory,  and  do  not  clearly  and  fairly  pre- 
sent to  the  jury  the  law  bearing  upon  the  facts  of  the  case,  and 
seem  both  to  exclude  and  to  include  consideration  by  the  jury  of  the 
violation  of  a  county  ordinance,  a  new  trial  must  be  granted. 

Id.— EviDBHCX— Sobbibtt  or  Dbfbndaht.— The  ezolusion  of  evidence  of  the 
sobriety  of  the  defendant  at  the  time  of  the  accident  is  not  erron- 
eous, the  Question  of  sobriety  being  immaterial,  if  the  deceased  was 
run  over  and  killed  by  the  defendant  "without  due  caution  and 
circumspection." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County  and  from  an  order  denying  a  new  trial.  John  C.  Gray, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  E.  Gardner,  E.  C.  Long,  A.  P.  Jones,  W.  S.  Ooodf  ellow, 
and  Garret  W.  McEnemey,  for  Appellant. 

The  indictment  charges  voluntary  and  not  involuntary  man- 
slaughter, and  the  conviction  of  involuntary  manslaughter  is  not 
supported,  none  of  the  acts  constituting  it  being  specifically 
charged.  {People  v.  Lee^  107  Cal.  480-81 ;  People  v.  Ward^  110  Cal. 
869;  Brunerv.  Slate^  58  Ind.  159.)  The  violation  of  a  municipal 
ordinance  is  not  an  "  unlawful  act "  within  the  meaning  of  sec- 
tion 192  of  the  Penal  Code.  {Commonwealth  Vm  AdaTnSy  114 
Mass.  323;  19  Am.  Rep.  362;  Estell  v.  State,  51  N.  J.  L.  182; 
1  Bishop's  Criminal  Law,  2d  ed.,  sec.  258.)  There  was  no  proof 
that  Biggs,  at  the  time  of  the  homicide,  had  five  hundred  in- 
habitants; and  the  ordinance  is  uncertain,  indefinite,  and  void, 
in  that  no  limits  are  fixed  of  an  unincorporated  town  or  village. 
The  court  erred  in  admitting  testimony  that  defendant  was 
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drinking  and  treating  fifteen  or  twenty  minutes  after  the  acci- 
dent, and  in  refusing  testimony  that  he  was  not  drunk.  {People 
V.  Mitchell,  62  Cal.  411.)  The  instructions  were  contradictory 
and  calculated  to  confuse  the  jury.  {People  v.  Valencia,  43 
Cal.  665,  556;  People  v.  Anderson,  44  Cal.  69;  People  v.  Messer- 
smith,  67  Cal.  575;  People  v.  Wreden,  59  Cal.  392;  People  v. 
Wong  Ah  Ngow,  54  Cal.  161;  35  Am.  Rep.  69;  People  v.  Camp- 
bell, 30  Cal.  312.) 

W.  F.  Fitzgerald,  Attorney  General,  and  W.  H.  Anderson, 
Assistant  Attorney  General,  for  Kespondent. 

The  killing  was  involuntary  manslaughter,  being  the  unlaw- 
ful killing  of  a  human  being  without  malice  in  the  commission 
of  an  unlawful  act  not  amounting  to  a  felony.  (Pen.  Code, 
sec.  192.)  The  unlawful  act  of  appellant  in  violating  the  pro- 
visions of  the  county  ordinance  was  malum  in  se.  Therefore, 
he  was  answerable  for  all  the  consequences  that  flowed  from  it. 
(State  V,  Johnson,  102  Ind.  247,  250;  Mercer  v.  Corhin,  117  Ind. 
450,  455;  10  Am.  St.  Rep.  76;  Surher  v.  State,  99  Ind.  71;  State 
V.  Glass,  6  Or.  73;  Siemers  v.  Eisen,  54  Cal.  418;  Driscoll  v. 
Market  Street  C.  Ry.  Co.,  97  Cal.  663;  33  Am.  St.  Rep.  203.)  If 
there  was  any  conflict  in  the  instructions,  the  error  was  favor- 
able to  appellant. 

GAROUTTE,  J. — The  defendant  has  been  convicted  of  the 
crime  of  ''involuntary  manslaughter,"  and  appeals  from  the  judg- 
ment. It  is  claimed  that,  while  intoxicated,  he  drove  his  team 
of  horses  through  the  principal  street  of  the  town  of  Biggs,  in  a 
reckless  manner,  and  at  a  great  and  unusual  rate  of  speed.  A 
feeble  old  woman  selected  this  inopportune  time  to  attempt  a 
voyage  across  the  street,  with  the  result  that  she  was  run  over 
by  the  driver  and  fatally  injured.  His  indictment  and  convic- 
tion followed. 

Section  192  of  the  Penal  Code  is  as  follows:  'Manslaughter  is 
the  unlawful  killing  of  a  human  being  without  malice.  It  is 
of  two  kinds:  1.  Voluntary — upon  a  sudden  quarrel  or  heat  of 
passion;  2.  Involuntary — ^in  the  commission  of  an  unlawful  act 
not  amounting  to  felony;  or  in  the  commission  of  a  lawful  act 
which  might  produce  death,  in  an  unlawful  manner,  or  without 
due  caution  and  circumspection." 
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The  indictment  charged  that  the  defendant  "did  deliberately, 
willfully,  and  unlawfully  kill  one  Ellen  Dogan/'  The  evidence 
indicated  that  the  killing  was  not  done  deliberately  and  willfully, 
but  accidentally  and  unintentionally,  and  the  jury  taking  that 
view  of  the  matter,  in  the  light  of  the  instructions  of  the  court 
as  to  the  law,  found  the  defendant  guilty  of  "involuntary  man- 
slaughter.'* 

It  is  now  insisted  that  the  indictment  charges  the  crime  of 
voluntary  manslaughter,  and  that  under  such  an  indictment  a  ver- 
dict of  involuntary  manslaughter  constitutes  a  fatal  variance.  It 
is  claimed  that  in  voluntary  manslaughter  there  must  be  an  in- 
tentional killing,  while  in  involuntary  manslaughter  there  must 
be  an  accidental  or  unintentional  killing;  and  that  the  pleader  in 
this  case  by  charging  an  intentional  killing  will  not  be  allowed 
to  prove  an  accidental  killing,  for  evidence  to  prove  such  a 
fact  would  be  outside  of  the  indictment.  This  position  is  not 
well  taken.  If  this  indictment  had  simply  charged  an  "unlawful 
killing,'*  without  malice,  it  would  have  charged  the  crime  of 
manslaughter  of  both  kinds,  voluntary  and  involuntary.  By  the 
additional  words  "deliberately  and  willfully,"  it  certainly  should 
not  be  held  that  it  charges  less  than  it  did  before  those  words 
were  added.  An  "unlawful  killing**  is  still  charged,  and  such  a 
killing  constitutes  involuntary  manslaughter.  It  might  with  the 
same  reason  be  urged  that  under  an  indictment  charging  a  kill- 
ing with  malice  and  premeditation  a  conviction  for  killing  with- 
out malice  and  premeditation  would  not  be  sustained.  Yet  it 
has  always  been  held  that  upon  an  indictment  charging  murder 
a  conviction  for  manslaughter  was  proper.  In  other  words,  when 
an  indictment  charges  murder  it  also  charges  manslaughter.  An 
indictment  laid  for  murder  charges  an  intentional  killing;  yet, 
under  the  criminal  practice  and  procedure  in  this  state,  there 
is  no  doubt  but  that  a  verdict  of  involuntary  manslaughter  would 
find  support  in  such  a  pleading.  This  is  so  because  involuntary 
manslaughter  is  the  "unlawful  killing  of  a  human  being,**  and 
such  crime  is  always  included  in  an  indictment  for  murder. 
Counsel  for  appellant  have  cited  Bruner  v.  State,  68  Ind.  159,  as 
opposed  to  these  views.  If  the  rules  of  criminal  law  pleading 
which  obtain  in  that  state  are  as  liberal  as  those  of  this  state. 
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we  do  not  indorse  the  conclusion  arrived  at  by  tlie  court  in  that 
case. 

The  pposecutioD  introduced  in  evidence  at  the  trial  an  ordi- 
nance of  the  County  of  Butte  which  declared  it  a  misdemean(^ 
to  drive  at  a  greater  rate  of  speed  than  six  miles  an  hour  in  aiiy 
unincorporated  town  or  village  of  that  county  which  contained 
five  hundred  inhabitants.  This  evidence  was  offered  for  tho 
purpose  of  showing  that  the  defendant  was  guilty  of  a  misde- 
meanor in  driving  at  a  greater  rate  of  speed  than  six  miles  an 
hour  in  the  town  of  Biggs^  and  for  this  reason  it  was  claimed  by 
the  prosecution  that  he  was  engaged  in  the  commission  of  an 
"unlawful  act"  when  the  killing  was  done.  Counsel  for  appel- 
lant insist  that  an  act  which  is  merely  malum  prohibitum  is  not 
an  "unlawful  act,"  within  the  {)rovisions  of  the  section  of  the 
Penal  Code  defining  manslaughter,  and  cite  Commonwealth  v. 
Adam^,  114  Mass.  323,  19  Am.  Bep.  362,  which  sustains  that 
position.  Counsel  for  defendant  also  claim  that  the  ordinance  is 
void  by  reason  of  uncertainty  and  indefiniteness  in  this,  that  no 
boundaries  of  unincorporated  villages  and  towns  in  the  county 
of  Butte  are  given,  and  therefore  it  is  impossible  to  ascertain 
when  a  town  or  village  has  a  population  of  five  hundred  or  more. 
There  is  reason  in  both  of  these  contentions,  and,  if  a  disposition 
of  this  appeal  demanded  it,  they  would  require  mature  considera- 
tion; but,  in  view  of  other  matters  presented  by  the  record,  we 
pass  them  by.  In  so  doing  we  suggest  that  upon  a  retrial  of  this 
case,  if  the  officers  of  the  law  deem  a  retrial  advisable,  the  whole 
question  of  ordinance  be  omitted  from  the  evidence.  We  do  not 
see  how  the  case  is  strengthened  by  it.  In  view  of  what  has  been 
said,  the  charge  should  rest  upon  the  commission  of  an  act  done 
without  due  caution  and  circumspection. 

The  instructions  of  the  court  given  to  the  jury  are  unsatis- 
factory and  contradictory.  They  do  not  clearly  and  fairly  pre- 
sent to  the  jury  the  law  bearing  upon  the  somewhat  peculiar  facts 
of  this  case.  Notwithstanding  there  was  considerable  evidence 
offered  pertaining  to  the  matter  of  ordinance,  we  find  no  direct 
instructions  bearing  upon  that  question.  In  arriving  at  the  ver- 
dict, we  cannot  tell  whether  the  alleged  violation  of  this  ordi- 
nacce  of  the  county  of  Butte  was  considered  by  the  jury  in  their 
deliberations.    We  cannot  say  that  the  jury  were  either  told  to 
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consider  it  or  to  lay  it  aside  as  a  matter  of  no  importance.  The 
jurors  were  told  by  an  instruction  that:  "If  yon  should  find  from 
the  evidence  that  the  defendant,  at  the  time  of  running  over  the 
deceased^  was  driving  at  a  greater  rate  of  speed  than  six  miles  an 
hour,  that  fact  alone  does  not  prove  the  guilt  of  the  defendant.'* 
By  this  instruction  it  would  fairly  appear  that  the  question  of  the 
ordinance  was^taken  out  of  the  case.  If  not,  then  the  instruction 
is  wrong  under  the  theory  of  the  prosecution  as  a  declaration  of 
a  principle  of  law,  for  the  prosecution  claim  that  the  mere  act 
of  driving  at  a  greater  rate  of  speed  than  six  miles  an  hour, 
coupled  with  the  act  of  killing,  is  sufficient  to  prove  defendant's 
guilt.  Again,  the  jury  were  told:  *Ti  the  defendant  was  engaged 
in  the  conmiission  of  an  unlawful  act  not  amounting  to  a  felony, 
and  while  so  engaged  ran  over  and  killed  Ellen  Dogan,  whether 
he  intended  to  do  so  or  not,  it  was  manslaughter.''  There  was 
no  unlawful  act  in  the  case  unless  it  was  the  violation  of  the 
aforesaid  ordinance,  and  this  instruction  therefore  appears  to 
recognize  the  presence  of  the  ordinance  in  question  as  an  element 
in  the  case,  and  implies  a  demand  that  it  be  considered  by  the 
jury  in  arriving  at  a  verdict.  In  effect,  the  jury  were  here  told 
that  if  the  defendant  violated  the  ordinance,  that  is,  drove  at  a 
greater  rate  of  speed  than  six  miles  an  hour,  he  thereby  com- 
mitted an  unlawful  act,  and  was  guilty  of  the  crime  of  man- 
slaughter. Again,  the  jury  were  told  that  the  defendant  could 
not  be  convicted  unless  at  the  time  of  the  accident  he  was  driving 
in  a  "dangerous  manner."  This  instruction  is  certainly  incon- 
sistent with  the  one  we  have  just  considered,  where  it  is  at  least 
inf erentially  stated  to  the  jury  that  the  defendant  would  be  guilty 
if  he  was  driving  at  a  rate  of  speed  exceeding  six  miles  per  hour. 

"We  find  considerable  evidence  in  the  record  under  objection 
pertaining  to  the  defendant's  condition  as  to  sobriety  at  the  time 
of  the  accident.  We  see  no  good  reason  for  the  admission  of  such 
evidence  before  the  jury.  Certainly,  if  the  deceased  was  run 
over  and  killed  by  the  defendant  "without  due  caution  and  cir- 
cumspection" when  not  under  the  influence  of  liquor,  his  crime 
at  least  would  be  equally  as  apparent  and  heinous  as  if  it  had  been 
committed  by  him  when  drunk. 

For  the  foregoing  reasons  the  judgment  and  order  are  reversed 
and  the  cause  remanded  for  a  new  trial. 

Van  Fleet,  J.,  and  Harrison,  J.,  concurred. 
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[S.  F.  Nos,  389  and  527.    In  Bank.— September  18,  1897.1 
CITY  OF   OAKLAND,  Respondent,  v.  OAKLAND  WATEB 

FEONT  COMPANY,  AppeUant 
Watbrfboht  of  Oaklakd— OoHSTBUonoH  OF  Stats  Gbaht— "Ship  Chah- 

MEL"— "SOUTHBBLT  LiNB  OF  BSTUABT  "— LiKB  OF  LoW  JlDB— BOUHDABT 

OF  Town.— The  grant  by  the  state  to  the  town  of  Oakland  of  all  lands 
npon  its  waterfront,  lying  within  the  corporate  limits,  as  fixed  by 
the  act  of  May  4,  1852,  "  between  high  tide  and  ship  channel/'  is  to  be 
constmed  most  favorably  to  the  state,  and  the  boundary  of  the  town 
by  "the  southerly  line  of  the  San  Antonio  creek,  or  estuary,"  is  to 
be  ci>n8trued  as  being  the  southerly  line  of  low  tide  of  that  estu- 
ary, and  the  boundary  by  "ship  channel"  is  to  be  construed  as  in- 
tending the  line  of  low  tide;  and  the  boundary  of  the  town  of  Oak- 
land as  defined  by  that  act,  commencing  at  the  Intersection  of  the 
northeast  line  with  the  line  of  low  tide  on  the  northern  branch  of 
the  cstuury,  follows  the  line  of  low  tide  on  said  branch  to  the  mouth 
of  the  eastern  basin,  crosses  said  mouth,  and  continues  along  the 
line  of  low  tide  on  the  southern  side  of  the  estuary  to  its  mouth  in 
the  bay,  and  thence  follows  the  line  of  low  tide  northerly  and  east- 
erly till  it  interpeots  the  northeastern  boundary;  and  the  grant  to 
Oakland  was  of  the  lands  lying  between  high-water  mark  and  ship 
channel,  within  these  boundaries,  and  included  nothing  west  of  the 
line  of  low  tide  on  the  bay  front,  and  nothing  beyond  the  line  of 
low  tide  on  the  north  and  west  shore  of  the  estuary,  the  estuary  be- 
ing itself  nayigable,  and  a  part  of  "ship  channel." 

In.— LiRB  CRossiNa  Kastbbn  Basin  of  Estuary— Extension  of  Southbelt 
Line  feom  Headland  to  Headland.— The  rule  in  surveying  boundaries 
defined  by  streams  or  other  waters  is  to  follow  the  stream  or  body 
of  water,  crossing  the  mouth  of  affluents  or  other  inlets  from  head- 
land to  headland;  and  in  determining  the  boundary  of  the  town  of 
Oakland,  which  extends  from  the  intersection  of  the  northeast 
boundary  witli  the  southerly  line  of  San  Antonio  creek  or  estuary, 
"down  the  southerly  line  of  said  creek  to  its  mouth  in  the  bay,"  the 
legislative  conception  of  the  creek  or  estuary  is  that  it  has  a  head 
above  its  intersection  with  the  northeastern  boundary  line,  and  a 
mouth  in  the  bay,  and  the  southerly  line  of  the  creek  at  low  tide 
must  cross  the  mouth  of  the  eastern  basin  of  the  estuary  from  head- 
land to  headland,  and  cannot  stop  from  going  down  the  southerly 
line  of  the  creek  or  estuary,  to  ascend  and  make  the  circuit  of  the 
eastern  basin. 

Id.— Strict  Construction  of  Municipal  Boundaries— Connection  with 
State  Grant— General  Welfare.- Where  the  boundaries  of  a  gratuitoun 
donation  of  lands  from  the  state  depend  upon  the  boundaries  of  a 
municipal  corporation  fixed  by  the  same  act  which  makes  the  grant, 
the  entire  act,  including  the  boundaries  of  the  municipal  corporation* 
is  brought  within  the  rule  of  strict  construction  against  the  grantee; 
huU  considered  without  reference  to  the  donation  of  lands,   the 
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grant  of  the  miinicipal  franchise  ia  to  be  construed  in  a  manner 
most  conducive  to  the  general  welfare,  and  a  strict  construction  of 
the  act  defining  municipal  boundaries  will  be  enforced,  where  the 
general  welfare  and  the  rights  of  other  communities  require  it. 
Id.—Rsincobporation  or  Town  as  Oitt— Ohanob  or  Boundary  not  Retbo- 

▲CTIYX  UPON  PbOPKBTT  RlOHTft-HlOH  TiDB  UPON   EsTUABY— LeOISLATIVB 

Construction  Disrbgabdxd.— The  act  of  1854  (Stats.  1854,  p.  184)  by  which 
the  town  of  Oakland  was  reincorporated  as  the  city  of  Oakland,  and  the 
rights  and  duties  of  the  town  were  devolved  upon  the  city,  and  by  which 
it  was  enacted  that  the  boundaries  of  the  city  should  be  the  same  as 
those  of  the  town,  but  which  specifically  described  'the  eastern  and 
southern  high  tide  line"  of  the  slough  and  estuary  of  San  Antonio,  as 
one  of  the  boundaries,  with  a  proviso  saving  the  rights  of  the  citizens 
of  Clinton  and  San  Antonio  to  construct  wharves  at  their  respective 
sites,  whatever  effect  it  may  have  had  in  extending  the  limits  of  the 
city  from  and  after  its  passage,  cannot  be  allowed  any  retroactive 
effect  upon  the  property  rights  of  the  city  or  other  grantee,  which  must 
be  determined  by  the  proper  judicial  construction  of  the  act  of 
1852,  regardless  of  any  subsequent  change  in  the  city  limits;  and 
the  construction  which  the  act  of  1854,  and  the  subsequent  act  of 
April  24, 1862  defining  the  boundaries  of  the  town  of  Oakland,  sought  to 
place  upon  the  act  of  1852,  being  erroneous,  must  be  disregarded  by  the 
courts  in  determining  the  property  rights  depending  upon  that  act. 
Id.— PowsB  or  Statk  to  Alibnatb  Tins  Lands— Public  Rights  or  Naviga- 
tion AND  FisHBBT— Chicago  Case— Obant  to  Town  or  Oakland.— The 
state  has  full  power  to  alienate  lands  which  are  covered  and  uncov- 
ered by  the  daily  flux  and  reflux  of  the  tides,  subject  only  to  the 
rights  of  the  public  to  use  them  for  the  purposes  of  navigation  and 
fishery;  and  such  lands  are  alienable  in  private  ownership  where 
capable  of  reclamation  without  detriment  to  the  public  right,  and 
especially  where  their  reclamation  will  be  of  advantage  to  naviga- 
tion and  commerce:  and  there  is  nothing  in  the  doctrine  established 
by  the  case  of  Illinois  Central  R.  R,  Co.  v.  Illinois,  146  U.  S.  387, 
relative  to  the  nonalienability  of  lands  continually  submerged  be- 
neath the  waters  of  Lake  Michigan  in  the  harbor  of  Chicago,  which 
is  inconsistent  with  the  right  of  the  state  of  California  to  grant  to 
the  town  of  Oakland  the  mud  flats  and  shoals  along  its  water- 
front lying  between  high  and  low  tide,  with  a  view  to  facilitate  the 
construction  of  wharves  and  other  improvements,  it  not  appearing 
that  such  grant  has  impaired  the  power  of  succeeding  legislatures  to 
regulate,  protect,  improve,  or  develop  the  public  rights  of  navigation 
and  fishery. 

Id.— Powbb  or  Oakland  to  Alibnatb  Entibb  WATsarBONT^-QuBSTioN  or 
Leoislatiyb  Intent— Public  Tbust— Invalid  Tbanspbb  to  Pbivatb 
Citizen.- The  town  of  Oakland  had  no  power  to  alienate  its  entire  water- 
front, unless  such  power  was  conferred  upon  it  by  the  legislature; 
and  whether  it  was  conferred  or  not  is  a  question  of  legislative  in- 
tent, to  be  gathered  from  the  terms  of  the  statute  construed  with 
reference  to  its  general  scope  and  purpose;  and  the  dear  intent  of 
the  act  creating  the  town  of  Oakland,  and  granting  to  it  the  tide 
GXVIU.  Gau— 11 
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lands  alonsr  Its  water  front,  was  to  confer  npon  it  a  public  trust  for 
the  improvement  of  commercial  facilities  by  the  erection  of  con- 
Teniont  whar^-es  along  its  waterfront,  and  the  reflation  and  col- 
lection of  wharfage  and  dockage  for  their  use,  which  public  trust 
it  could  neither  delegate  nor  abdicate,  nor  was  any  power  conferred 
upon  it  to  alienate  the  tide  lands,  which  were  essential  to  the 
esercise  of  its  power  to  erect  wharves  and  regulate  tolls;  and  an 
attempt  by  the  town  to  invest  a  private  citizen  with  tl  e  exclusire 
right  to  eroct  wharves  and  regulate  tolls,  and  to  transfer  to  him  the 
entire  waterfront,  in  consideration  of  his  erecting  wharves  thereon, 
was  unauthorized  and  void. 

Id.— Limited  Power  of  Alibhatioh— Pbovisiok  fob  Stbeets  ahd  Whabyss 
—Sale  of  Lands  by  Paboels— Sale  ih  Bulk  Void.— The  intention  of 
the  law  was  that  the  streets  of  the  town  should  be  protracted  to 
the  waterfront,  the  intervening  spaces  divided  into  blocks  and  lots, 
and  sold  in  subdivisions,  in  such  manner  as  to  preserve  to  the  public 
ample  means  of  access  to  the  navigable  waters  of  the  bay  and  es- 
tuary, and  to  the  municipal  authorities  ample  space  for  the  erection 
of  wharves,  piers,  and  docks,  and  if  any  reasonable  measures  to 
this  end  had  been  taken,  a  sale  of  the  lands  by  parcels  would  have 
been  a  proper  exerci&e  of  power  by  the  municipal  authorities;  but  a 
transfer  in  bulk  to  a  private  citizen,  without  any  reservation  of  the 
right  of  access  to  navigable  waters  by  which  the  town  was  largely 
surrounded,  was  a  gross  and  evident  excess  of  power. 

Id.— Dismissal  of  Suit  iir  Equity  by  City— Mahdate  of  Supbbmb  Ooubt— 
Res  Adjudicata— Question  of  Title  Undetebmined.- The  dismissal  of 
a  suit  in  equity  brought  by  the  city  of  Oakland  to  set  aside  the 
grant  of  the  waterfront  assumed  to  have  been  made  by  the  town  as 
being  fraudulent  and  yoid,  which  was  dismissed  in  obedience  to  a 
mandate  of  the  supreme  court,  whose  decision  left  the  question  of 
title  in  the  grantee  undetermined,  and  adjudged  that  there  was  no 
ground  in  equity  for  the  relief  asked  for,  and  that,  if  the  grant  was 
void,  the  city  could  disregard  it,  and  assert  its  rights  in  any  appro- 
priate manner,  is  not  res  adjudicata  upon  the  question  of  title,  and 
does  not  estop  the  city  to  assert  the  void  character  of  the  grant  in 
a  subsequent  action. 

ID.— Legislative  Ratification  of  Town  Obdinance— Confibmation  of  Void 
Qbant— Poweb  of  Legislatubb— Question  of  Intention  Undetebmined. 
It  was  within  the  power  of  the  legislature  to  vest  title  to  the  tide 
lands  on  the  Oakland  waterfront  in  the  grantee  of  the  town  under 
a  void  ordinance  of  the  town,  purporting  to  grant  the  same,  by  legis- 
lation clearly  ratifying  such  ordinance;  but  the  question  whether 
the  act  of  1801,  amending  section  12  of  the  city  charter  so  as  to  pro- 
vide that  "the  ordinances  of  tbe  board  of  trustees  of  said  town  are 
hereby  ratified  and  confirmed,"  was  intended  to  include  a  void  spec- 
ial ordinance  purporting  to  grant  the  entire  waterfront  to  a  private 
citizen,  or  whether  it  was  only  intended  to  include  general  or- 
dinances of  a  legislative  character,  is  one  upon  which  the  justices  of  the 
court  are  disagreed,  and  is  undetermined. 
Id.— Watebfbont  Lands  not  Subject  to  Execution.— The  lands  between 
high  and  low  tide  along  the  waterfront  of  Oakland,  being  held  by 
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the  town  subject  to  the  public  trust  of  laying  out  streets  through 
them,  and  using  them  as  sites  for  wharves,  docks,  piers,  and  other 
essential  aids  to  commerce,  and  to  the  traffic  of  a  seaport  town,  were 
not  suliject  to  levy  and  sale  under  execution  against  the  town. 

Id.— Valid  Compbomiss  tjkdeb  Leqisultivb  Authobity— Titlb  Confibmkd 
ur  Watebfbokt  Compamy—Exceptioks— Public  Easements.— The  com- 
promise effected  in  AprU,  1868,  between  the  city  of  Oakland,  the 
Oakland  Water  Front  Company,  and  the  Western  Pacific  Railroad 
Company,  pursuant  to  authority  given  by  the  act  approved  March  21, 
1868,  the  passage  of  which  was  especially  obtained  by  the  parties,  and 
by  the  terms  of  which  the  city  council  and  mayor  of  Oakland  were 
authorized  and  empowered  to  compromise,  settle,  and  adjust  any 
and  all  claims,  demands,  and  controversies,  and  causes  of  action,  in 
which  the  city  was  interested,  was  valid  and  effective;  and  after 
the  date  of  said  compromise,  the  city  of  Oakland  had  no  ownership, 
as  trustee  or  otherwise,  of  any  portion  of  her  waterfront,  except 
those  portions  secured  to  her  by  the  compromise,  and  such  streets, 
thoroughfares,  and  other  parcels  as  were  previously  dedicated  to 
public  use;  and  the  title  of  the  Oakland  Water  Front  Company  and  its 
assigns  to  the  entire  waterfront  was  confirmed  subject  to  those  ex- 
ceptions, and  to  the  public  easements  and  right  of  control  in  the 
city  over  the  lands  so  dedicated. 

Id.— Reasonableness  of  Compbomise— Disobbtioh  of  Ma  yob  and  Council 
—Absence  of  Fbaud.— The  question  as  to  the  reasonableness  or  unrea- 
sonableness of  the  compromise,  and  as  to  what  the  city  should  exact 
or  concede  in  making  it,  was  a  matter  confided  to  the  discretion  of 
the  mayor  and  council,  and,  in  the  absence  of  fraud,  their  judg- 
ment thereupon  was  conclusive. 

Id.— Stbebts  and  Public  Places- City  not  Estopped  bt  Consent  Decbees— 
Statute  of  Limitations  Inapplicable.— With  respect  to  streets  and  public 
places  dedicated  to  public  use,  the  city  is  not  estopped  by  consent 
decrees,  and  the  statute  of  limitations  does  not  apply. 

APPEALS  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County  and  from  an  order  denying  a  new  trial.  P.  B. 
Ogd  en.  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  A.  Moore,  J.  C.  Martin,  H.  S.  Brown,  John  Garber,  and 
W.  P.  Herrin,  for  Oakland  Water  Pront  Company,  Appellant  in 
Appeal  No.  627  and  Eespondent  in  Appeal  No.  389. 

The  city  of  Oakland  is  estopped  from  bringing  this  action  by 
its  conduct  and  acquiescence.  Municipalities  and  states  may 
be  thus  estopped.  {State  etc.  v.  Flint  etc.  Ry.  Co.,  89  Mich.  481, 
487;  State  etc.  v.  Jackson  etc.  R.  R.  Co.,  69  Fed.  Rep.  116;  Cohn 
V.  Barnes f  5  Fed.  Rep.  326;  Hough  v.  Buchanan,  27  Fed.  Rep. 
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328;  Pengra  v.  Mum,  29  Fed.  Rep.  830;  Indiana  v.  Mill',  11 
Fed.  Rep.  389;  United  States  v.  Dalles  etc.  Road  Co.,  41  Fed. 
Rep.  493;  Commonwealth  t?.  Andre,  3  Pick.  224;  Williamsburg 
Sav.  Bank  v.  Solon,  138  N.  Y.  465;  Moran  v.  Commissioners  of 
Miami  County,  2  Black,  722;  County  of  Moultrie  v.  Savings 
Bank,  92  U.  S.  631;  Kneeland  v.  Gilm^n,  24  Wis.  39;  Common- 
wealth V.  Pejepscut  etc.,  10  Mass.  155;  County  of  Randolph  v.  Post, 
93  U.  S.  502;  Zabriskie  v.  Cleveland  etc.  R.  R.  Co.,  23  How.  381; 
Brookhaven  v.  Smith,  118  N.  Y.  634.)  The  enforcement  of  muni- 
cipal taxes  against  the  Oakland  Water  Front  Company  estops 
the  city  to  question  its  title.  {Fresno  v.  Fresno  etc.  Irrigation  Co., 
98  Cal.  179;  Adams  County  v.  Burlington  etc.  R.  R.  Co.,  39  Iowa, 
507,  510;  Audubon  County  v.  American  Emigrant  Co.,  40  Iowa, 
460;  Austin  V.  Bremer  County,  44  Iowa,  155;  Simplotv.  Ihtbuque, 
49  Iowa,  630;  Smith  v.  Osage,  80  Iowa,  84;  State  v.  Flint  etc.Ry. 
Co.,  supra;  Diamond  Coal  Co.  v.  Fisher,  19  Pa.  St.  267;  Murphy 
V.  Packer,  152  U.  S.  398;  State  v.  Milk,  11  Biss,  197;  Breaux  v. 
Negrotto,  43  La.  Ann.  426;  People  v.  Hagadom,  104  N.  Y.  516.) 
Oakland  is  estopped  by  the  judgment  of  absolute  dismissal  of 
the  action  of  Oakland  v.  Carpentier,  13  Cal.  540,  with  no  reser- 
vation of  a  right  to  bring  a  new  action.  {Durant  v.  Essex 
Co.,  7  Wall.  107;  Gove  v.  Lyford,  44  N.  H.  525;  Foote  v.  Oibbs, 
1  Gray,  412;  Thurston  v.  Thurston,  99  Mass.  39;  Bradley  v. 
Bradley,  160  Mass.  258;  Perine  v.  Dunn,  4  Johns.  Ch.  140; 
Forist  V.  Bellows,  59  N.  H.  229;  Knoxolton  v.  Hanbury,  117  HI. 
471-74;  Jenkinn  V.  Johnston,  4  Jones  Eq.  151;  Curts  v.  Trustees, 
6  J.  J.  Marsh.  536;  Thompson  v.  Clay,  3  T.  B.  Mon.  359;  16  Am. 
Dec.  108;  Messinger  v.  New  England  Mut.  Life  Ins.  Co.,  59  Fed 
Rep.  416;  Alley  v.  Nott,  111  U.  S.  472;  Bissell  v.  Spinng  Valley  Tp., 
124  U.  S.  225;  Williams  v.  Hollingsworth,  5  Lea,  358;  Ooebel  v. 
Iffla,  111  N.  Y.  170, 177;  Gates  v.  Preston,  41  N.  Y.  113;  Cochran 
V.  Couper,2  Del.  Ch.  27;  Parrish  v.  Ferris,  2  Black,  606;  Case  v. 
Beauregard,  101  U.  S.  688;  Lyon  v.  Perin  etc.  Co.,  125  U.  S.  698.) 
The  city  is  estopped  by  the  judgment  notwithstanding  its  claim 
to  be  a  trustee  for  the  public.  {San  Francisco  v.  Holladay,  76 
Cal.  18;  San  Francisco  v.  Itsell,  80  Cal.  57;  People  v.  Holladay, 
93  Cal.  241;  27  Am.  St.  Rep.  186;  102  Cal.  661;  Los  Angeles  v. 
Cohn,  101  Cal.  373-77.)  In  every  case  of  dismissal  not  other- 
wise provided  for  by  statute,  the  judgment  of  dismissal  is  upon 
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the  merits.  (Practice  Act,  sec.  149;  Merriii  t?.  Campbelly  47  Cal. 
542;  Phillpotts  v.  Blasdell,  10  Nev.  19;  United  States  v.  Parker^ 
120  U.  S.  95.)  The  stipulated  judgment  in  favor  of  the  Oak- 
land Water  Front  Company  quieting  its  title  against  the  city  of 
Oakland  is  a  bar  to  the  present  action,  there  being  no  impeach- 
ment of  it  for  fraud,  collusion,  or  mistake  of  fact.  (Holmes  v. 
Rogers^  13  Cal.  191;  Semple  v.  Wright,  32  Cal.  659;  Merritt  v. 
Campbell^  supra;  McCreery  v.  Fuller y  63  Cal.  30;  Partridge  v. 
Shepardy  71  Cal.  470;  Croasman  v.  Davis,  79  Cal.  603,  604;  PhUl- 
potts  V.  Blasdell,  supra;  Thompson  v.  Maxwell  etc.  Ry.  Co.,  95  U.  S. 
397;  Nashville  etc.  Ry.  Co.  v.  United  StaUs,  113  U.  S.  261;  United 
States  V.  Parker,  120  U.  8.  95;  White  v.  Crow,  17  Fed.  Rep.  98; 
Derby  v.  Jacques,  1  Cliff.  425;  Armstrong  v.  Cooper,  11  111.  540- 
42;  Flagler  v.  Crow,  40  111.  414;  Indiana  etc.  Ry.  Co.  v.  Bird, 
116  Ind.  217;  9  Am.  St.  Rep.  842;  Gifford  v.  Thorn,  9  N.  J.  Eq. 
702.)  A  municipal  corporation  authorized  by  the  legislature 
to  compromise  a  disputed  claim  or  a  pending  suit  concludes 
itself  by  such  compromise.  {People  v.  Coon,  25  Cal.  635;  Hall  v. 
Baker,  74  Wis.  118;  Board  of  Liquidation  v.  Louisville  etc.  R.  R. 
Co.,  109  U.  S.  221;  County  of  Dakota  v.  Glidden,  113  U.  8.  222; 
Petersburg  v.  Mappin,  14  111.  193;  56  Am.  Dec.  501;  Agnew  v. 
Brail,  124  111.  312;  Grimes  v.  Hamilton  Co.,  37  Iowa,  290.)  The 
state  had  authority  to  dispose  of  tide  and  submerged  lands 
upon  the  waterfront  of  the  bay  and  estuary.  {Eldridge  v. 
Cowell,  4  Cal.  80;  Chapinv.  Bourne,  8  Cal.  294;  Hymanv.  Read, 
13  Cal.  444;  Holladay  v.  Frisbie,  15  Cal.  630;  Wheeler  v.  Miller, 
16  Cal.  124;  Bondurant  v.  Watson,  103  U.  8.  281;  Burgess  v. 
Seligman,  107  U.  8.  20,  33;  Gage  v.  Pumpelly,  115  U.  8.  454; 
Hardin  v.  Jordan,  140  U.  8.  371;  Shively  v.  Bowlby,  152  U.  8. 
1;  Boer  v.  Moran  Bros,  Co.,  153  U.  8.  287;  Mann  v.  Tacoma 
Land  Co.,  153  U.  8.  273;  Brookhaven  v.  Strong,  60  N.  Y.  56; 
Trustees  v.  Smith,  118  N.  Y.  634;  Mayor  etc.  v.  Hart,  95  N.  Y.  443; 
Langdon  v.  Mayor  etc.^  93  N.  Y.  129;  Commonwealth  v.  Alger,  7 
Cush.  53;  Ramsey  v.  New  York  etc.  R.  R.  Co.,  114  N.  Y.  427;  Ho- 
bokenv.  Pennsylvania  R.  R.  Co.,  124  U.  8.  657;  Goughv.  Belt,  22 
N.  J.  L.  456,  457;  People  v.  New  York  etc.  Co.,  68  N.  Y.  77,  78; 
Nichols  V.  Boston,  98  Mass.  42;  98  Am.  Dec.  132;  Hinman  v. 
Warren,  6  Or.  410;  Parker  v.  Taylor,  7  Or.  446,  447;  Bowlby  v. 
Shively,, 22  Or.  416;  Lewis  v.  Portland,  25  Or.  133;  42  Am.  8t. 
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Rep.  772;  Case  v.  Loftus,  39  Fed.  Rep.  730;  Scurry  v.  Jones,  4 
Wash.  468;  Eisenhnch  v.  Hatfield^  2  Wash.  236;  Boston  v.  Le 
Crawy  17  How.  432,  433;  Fitchburg  R,  R.  Co,  v.  Boston  etc,  E.  R. 
Co.,  3  Cush.  86,  87;  Winnisimmett  Co.  v.  Wyman,  11  Allen,  432; 
Hamlin  v.  Pairpoint  Mfg.  Co.,  141  Mass.  51;  Austin  v.  Rutland 
Ry.  Co.,  17  Fed.  Rep.  46C;  45  Vt.  215;  State  v.  Cozzens,  2  R.  I, 
561;  Engs  v.  Peckham,  11  R.  L  210;  Gerhard  v.  Seekonk  etc. 
Commrs.y  15  R.  I.  334;  East  Haven  v.  Hemmingway,  7  Conn.  186; 
Prior  V.  Swartz,  62  Conn.  132,  136,  138;  36  Am.  St.  Rep.  333; 
American  Dock  etc.  Co.  v.  Public  School  Tru^itees,  39  N.  J,  Eq,  409; 
Potomac  Steamboat  Co.  v.  Upper  Potomac  etc.  Co.,  109  U.  S.  672; 
Hardy  v.  McCuJlough,  23  Gratt.  251;  Norfolk  City  v.  Cooke^  27 
Gratt.  435;  McCready  v.  Virginia,  94  U.  S.  391;  Hatfield  r. 
Grimstead,7  Ired,  139;  Bond  v.  Wool,107  N.C.148,150;  Gregory 
V.  Forbes,  96  N.  C.  77;  State  v.  Narrows  Island  Club,  100  N.  C- 
477;  6  Am.  St  Rep.  618;  Rivas  v.  Solary,  18  Fla.  122;  Gahes* 
ton  V.  Menard,  23  Tex.  349;  Hogg  v.  Beerman^  41  Ohio  St  81; 
52  Am.  Rep.  71.) 

William  R.  Davis,  W.  Lair  Hill,  E.  J.  Pringle,  and  H.  A. 
Powell,  for  City  of  Oakland,  Respondent  in  Appeal  No.  527^  and 
Appellant  in  Appeal  No.  389. 

The  town  of  Oakland  could  not  pass  the  legal  title  to  the 
lands  on  the  waterfront  by  ordinance.  (Dillon  on  Municipal 
Corporations,  4th  ed.,  sees.  581,  582;  Oakland  v.  Carpentier,  13 
Cal.  540.)  The  confirmatory  act  of  1854,  applies  to  legislative 
ordinances  generally,  and  cannot  be  presumed  to  have  been  in- 
tended to  give  away  the  property  of  the  city  by  confirming  a 
void  granting  ordinance.  {San  Diego  Water  Co.  v.  San  Diego^ 
59  Cal.  521,  522;  Endlich  on  Interpretation  of  Statutes,  sees. 
113,  114;  United  States  v.  Fisher,  2  Cranch,  400.)  The  act  of 
March  21,  1868,  did  not  apply  to  the  title  of  the  city,  there  be- 
ing no  "  controversy"  to  which  it  applied,  and  it  did  not  em- 
brace the  subject  matter  of  the  waterfront  {Haseltine  v. 
Hewitt,  61  Wis.  121.)  The  compromise  was  unreasonable  in 
that  it  gave  away  substantially  the  entire  waterfront.  (San 
Diego  v.  San  Diego  etc.  R.  R.  Co.,  44  Cal.  113,  114.)  The  legis- 
lature cannot  give  away  property  held  by  the  city  upon  a  pub- 
lic trust,  nor  sanction  an  unauthorized  conveyance  of  it.     {San 
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Francisco  v.  Itaelly  80  Cal.  57;  Weisenherg  v.  Truman,  58  Cal.  63; 
People  V.  Kerr,  27  N.  Y.  188;  lAgare  v,  Chicago,  139  111.  46;  32 
Am.  St  Rep.  179;  Matthews  v,  Alexandria,  68  Mo.  115;  30  Am. 
Rep.  776.)  The  consent  judgment  could  not  estop  the  city  aa 
to  property  held  by  it  upon  a  public  trust.  {San  Francisco  v. 
Le  Roy,  138  U.  S.  656;  Jenkins  v.  Robertson,  L.  R.  1  Sc.  &  Div. 
App.  Cas.  117;  Kelly  v.  Milan,  127  U.  S.  139;  Branham  v.  San 
Jose,  24  Cal.  604.)  The  dismissal  of  the  bill  in  Oakland  v, 
Carpeniier,  supra,  did  not  conclude  the  rights  of  the  city. 
{Fulton  V.  Hanlow,  20  Cal.  450;  Rosenthal  v.  McMann,  93  Cah 
508,509;  Flandreauv,  Downey,  23  Cal.  354;  Davenport  v.  Turpin^ 
43  Cal.  597;  Russell  v.  Place,  94  U.  S.  606.)  The  waterfront 
being  devoted  to  public  use  could  not  be  sold  under  execution. 
{Darlington  v.  Mayor  etc.,  31  N.  Y.  164;  88  Am.  Dec.  248;  Ran- 
son  V.  Boal,  29  Iowa,  68;  Hart  v.  Burnett,  15  Cal.  530.)  The 
statute  of  limitations  is  not  applicable  to  this  case.  (  Weher  v. 
Harbor  Conimrs.,  18  Wall.  67.)  The  grant  to  Carpentier  was 
necessarily  revocable  from  the  nature  of  the  case,  and  was  in 
fact  revoked.  {Illinois  Cent.  R.  R.  Co.  v.  Illinois^  146  U.  S, 
387.) 

BEATTY,  C.  J. — This  is  an  action  to  determine  conflicting 
claims  to  real  estate.  The  subject  of  the  controversy  is  the  land 
granted  to  the  town  of  Oakland,  by  the  original  act  of  incorpora- 
tion, passed  May  4,  1852.     (Stats.  1852,  p.  180.) 

The  claim  of  the  plaintiff  is,  that  as  successor  to  the  town  of 
Oakland  it  continues  to  be  the  owner  of  the  land  so  granted. 
The  defendant,  as  successor  to  Horace  W.  Carpentier,  claims  that 
the  entire  grant  to  the  town  of  Oakland  was,  within  a  few  days 
after  the  organization  of  the  town  council,  transferred  to  Car- 
pentier by  ordinance  and  deed  of  conveyance;  that  such  transfer 
was  subsequently  confirmed  and  ratified  by  other  ordinances  and 
proceedings  of  the  town  and  city,  by  acts  of  the  legislature,  by 
the  estoppel  of  judgments  and  estoppels  in  pais,  and  that  its 
title  so  acquired  is  fortified  by  deeds  made  in  pursuance  of  execu- 
tion sales  on  judgments  against  the  town,  and  perfected  by  pre* 
scription  under  the  statute  of  limitations.  So  fax  as  I  may  find 
it  necessary  to  discuss  these  various  deraignments  of  title  their 
particulars  will  be  stated  as  they  arise. 
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Ab  the  findings  and  decree  of  the  superior  court>  as  well  as  a 
principal  part  of  the  argument  of  counsel  for  respondent,  are 
ba£ed  upon  a  certain  assumption  as  to  the  size  and  location  of  the 
grant,  it  becomes  a  point  of  capital  importance  to  determine  at 
the  outset  whether  that  assumption  is  well  founded,  for  if  it 
shall  appear  that  it  is  based  upon  a  radical  misconstruction  of 
the  act  of  incorporation,  and  that  the  grant  is  really  of  much 
less  extent  than  has  been  so  assumed,  it  must  necessarily  follow 
that  the  conclusions  of  the  superior  court,  and  the  argument 
based  upon  them,  will  be  to  some  extent  invalidated. 

In  determining  this  point  we  shall  not  be  greatly  assisted  by  the 
labors  of  counsel,  for,  since  both  parties  are  contending  for  the 
land  granted,  each  is  naturally  interested  in  maintaining  a  con- 
struction of  the  grant  which  will  give  it  the  widest  possible  ex- 
tent. 

It  is  true  that  at  the  hearing  of  this  appeal  counsel  for  de- 
fendant, for  the  purpose  of  avoiding  the  force  of  the  argument 
based  upon  the  supposed  inordinate  extent  of  the  grant  to  Cat^ 
pentier,  suggested,  rather  than  contended,  that  perhaps  the  grant 
did  not  embrace  so  much  of  the  submerged  land  on  the  bay  front 
of  the  city  as  the  superior  court  and  counsel  for  the  plaintiff 
have  assumed.  They  did  not,  however,  frankly  and  unequivocally 
take  that  position,  and  the  concessions  they  seemed  inclined  to 
make  do  not  include  all  that  is  required  by  any  consistent  con- 
struction of  the  *act  of  incorporation. 

As  to  the  plaintiff,  its  interests,  of  course,  demand  that  it 
should  contend  for  the  most  liberal  construction  of  the  grant; 
for  the  greater  its  extent  the  stronger  is  the  argument  founded  on 
the  doctrine  of  the  Chicago  case  {Illinois  Cent.  B.  R,  v.  Illinoi$t 
146  XT.  S.  387)  against  the  validity  of  its  alleged  transfer  to  a 
natural  person  or  private  corporation,  and  the  greater  the  prize 
to  be  obtained  by  the  success  of  the  argument.  Naturally,  there- 
fore, we  find  counsel  for  plaintiff  confidently  asserting  as  a  matter 
beyond  controversy  that  the  grant  to  the  town  of  Oakland  em- 
braced the  whole  of  the  estuary  of  San  Antonio,  including  what 
is  now  called  the  eastern  or  Brooklyn  basin,  up  to  the  line  of 
high-water  mark  on  all  sides  of  that  inlet,  and  that  it  extended 
out  into  the  bay  of  San  Francisco  to  the  three  or  four  fathom 
line  at  low  tide,  containing  in  all  eight  thousand  acres  of  land^ 
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spreading  out  like  a  fan  on  the  bay  front,  and  covering  at  its 
outer  edge  more  than  the  entire  frontage  of  Oakland  and  Ala- 
meda. 

I  find  myself  constrained  to  dissent  radically  from  this  view, 
and  since  the  settlement  of  this  question  at  the  outset  is  essential 
to  a  proper  discussion  of  the  case,  I  shall  here  state  my  own  con- 
struction of  the  grant,  with  the  reasons  upon  which  it  is  founded. 

The  grant  to  the  town  of  Oakland  is  contained  in  the  third  sec- 
tion of  the  original  act  of  incorporation  (Stats.  1852,  p.  181), 
and  the  description  is  in  these  words:  "The  lands  lying  within 
the  limits  aforesaid  [i.  e.,  the  corporate  limits  of  the  town  as  de- 
fined in  the  first  section  of  the  act]  between  high  tide  and  ship 
channel.^' 

Such  being  the  terms  of  the  grant,  it  is  evident  that  its  extent 
and  location  depend  primarily  upon  the  proper  construction  to 
be  given  to  the  first  section  of  the  act  defining  the  corporate  lim- 
its. The  boundaries  of  the  town  are  defined  as  follows:  "On  the 
northeast  by  a  straight  line  at  right  angles  with  Main  street,  run- 
ning from  the  bay  of  San  Francisco  on  the  north  to  the  south- 
erly line  of  the  San  Antonio  creek,  or  estuary,  crossing  Main 
street  at  a  point  three  hundred  and  sixty  rods  northeasterly 
from  'Oakland  House,*  on  the  comer  of  Main  and  First  streets, 
as  represented  on  Portios*  map  of  'Contra  Costa,*  on  file  in  the 
office  of  the  secretary  of  state;  thence  down  the  southerly  line 
of  said  creek,  or  slough,  to  its  mouth  in  the  bay;  thence  to  ship 
channel;  thence  northerly  and  easterly  by  the  line  of  ship  channel 
to  a  point  where  the  same  bisects  the  said  northeasterly  boundary 
line.** 

The  first  point  of  difficulty  that  presents  itself  in  giving  a  con- 
struction to  this  language  is  to  determine  what  is  the  southerly 
line  of  San  Antonio  creek,  or  estuary.  There  are  two,  and  only 
two,  definite  lines  of  that  creek  on  the  southern  side,  viz.,  the  line 
of  high  tide  and  the  line  of  low  tide.  It  is  sufficiently  clear  that 
one  or  the  other  of  these  two  lines  was  intended  by  the  legisla- 
ture, but  the  question  remains,  Which  was  intended? 

It  has  been  assumed  throughout  the  argument,  and  I  under- 
stand both  parties  to  be  agreed  in  this  claim,  that  the  intention 
of  the  legislature  was  to  extend  the  corporate  limits  of  Oakland 
to  the  line  of  high  tide  on  the  opposite  side  of  the  estuary,  and 
to  carry  it  around  the  eastern  or  Brooklyn  basin. 
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There  is  not,  in  my  opinion,  any  posrible  ground  for  such  a 
construction  of  the  original  act  of  incorporation,  though  it  is 
true  that  a  subsequent  legislature  did  its  best  to  legislate  such  a 
construction  into  the  original  act.  The  first  symptom  of  this 
attempt  at  legislative  construction  is  to  be  found  in  the  second 
section  of  the  act  of  1854  (Stats.  1854,  p.  184),  by  which  the  town 
of  Oakland  was  reincorporated  as  the  city  of  Oakland,  and  the 
rights  and  duties  of  the  town  devolved  upon  the  city.  It  is  there 
enacted  that  the  boundaries  of  the  city  shall  be*the  same  as  those 
of  the  present  town,  but  a  proviso  is  added  saving  the  right  of 
the  citizens  of  the  towns  of  Clinton  and  San  Antonio  to  construct 
wharves  at  their  respective  sites,  which  seems  to  imply  that  the 
eastern  basin  was  regarded  as  a  part  of  Oakland.  This  proviso 
may  have  been  inserted  by  the  legislature  out  of  an  abundant 
caution  merely,  or  it  may  have  been  deliberately  intended  by  the 
framer  of  the  act  to  give  a  certain  plausibility  to  the  pretensions 
more  fully  disclosed  in  the  amendment  to  this  section  of  the  act 
of  1854,  contained  in  the  act  of  May  15,  1861  (Stats.  1861,  p. 
386),  in  which  the  description  of  the  corporate  boundaries  is  ei- 
panded  as  follows: 

"Sec.  2.  The  boundaries  of  said  city  shall  be  the  same  as  the 
boundaries  of  the  late  town  of  Oakland,  which  are  more  particu- 
larly defined  and  described  as  follows,  to  wit:  Northerly  by  a 
straight  line  drawn  at  right  angles  with  Broadway,  formerly  Main 
street,  in  said  city,  crossing  the  extended  line  of  Broadway  at  a 
point  three  hundred  and  sixty  rods  northerly  from  where  formerly 
stood  the  'Oakland  House,'  on  the  northwest  corner  of  Broadway 
and  First  streets,  and  running  from  the  bay  of  San  Francisco 
on  the  west  to  the  easterly  or  southeasterly  line  of  that  branch 
of  the  San  Antonio  slough  or  estuary,  over  which  crosses  the 
bridge  from  Oakland  to  Clinton;  thence  along  the  eastern  and 
southern  high  tide  line  of  said  slough  and  of  the  estuary  of  San 
Antonio,  following  all  the  meanderings  thereof  to  the  mouth  of 
said  estuary,  in  the  bay  of  San  Francisco;  thence  southwesterly 
to  ship  channel;  thence  northerly  along  the  line  of  ship  channel 
to  a  point  where  the  same  intersects  the  said  northerly  boundary 
line  extended  westerly;  provided,  that  nothing  in  this  section 
contained  shall  be  so  construed  as  to  prohibit  or  abridge  tlie 
rights  of  the  trustees  of  the  towns  of  Clinton  and  San  Antonio, 
whenever  the  citizens  thereof  may  elect  to  become  a  body  corpo- 
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rate  under  the  provisions  of  an  act  for  the  incorporation  of  towns, 
or  under  the  provisions  of  any  act  which  may  hereafter  be  passed, 
to  provide  for  the  construction  of  wharves  and  other  improve- 
ments for  the  accommodation  and  convenience  of  the  trade, 
travel,  and  commerce  of  the  said  towns  or  villages,  at  their  re- 
spective sites/' 

Whatever  effect  this  amendment  may  have  had  in  extending 
the  municipal  limits  of  the  city  of  Oakland  from  and  after  the 
date  of  its  passage,  it  cannot  be  allowed  any  retroactive  effect  upon^ 
the  property  rights  of  the  city  or  of  her  grantees,  and  if  the  con- 
struction which  it  attempts  to  place  upon  the  act  of  1852  is 
erroneous,  as  it  clearly  is,  the  courts,  in  determining  the  rights  of 
the  parties  to  this  action,  not  only  may,  but  must,  disregard  it. 
The  same  remarks  are  applicable  to  the  act  of  April  24,  1862, 
(Stats.  1862,  p.  337),  by  the  second  section  of  which  the  legisla- 
ture again  sought  to  give  a  more  particular  definition  to  the  or- 
iginal boundaries  of  the  town  of  Oakland,  and  in  so  doing  ex- 
tended it  to  the  highest  tide  line  of  the  estuary,  thereby  includ- 
ing a  wide  expanse  of  salt  marsh  above  the  level  of  ordinary  high 
tide. 

What,  then,  is  the  proper  construction  of  the  act  of  1852?  I 

I  think  it  clear  that  the  southerly  line  of  the  San  Antonio  creek  I, 

or  estuary  intended  by  the  act  was  the  line  of  low  tide,  and  not 
the  high  tide  line,  and  that  this  line  was  to  be  followed  down  i 

the  creek  to  the  bay,  crossing  the  mouth  of  the  narrow  channel 
connecting  with  the  eastern  basin,  and  not  ascending  that  chan-  ^ 

nel,  and  following  around  the  basin.  If  we  were  dealing  with  a 
grant  of  lands  pure  and  simple,  made  by  the  state  out  of  its  mere 
bounty  and  not  upon  any  valuable  consideration,  this  conclusion 
would  follow  inevitably  from  a  principle  of  construction  based 
upon  the  presumption  that  always  attends  upon  such  grants,  viz., 
that  the  words  of  the  grant  are  attributable  to  the  party  securing 
the  legislation,  or,  in  other  words,  to  the  grantee;  and,  consequent- 
ly, that  all  ambiguities  or  uncertainties  in  its  terms  are  to  be  re- 
solved in  a  manner  most  favorable  to  the  state  and  least  favorable 
to  the  recipient  of  its  bounty.  But  this  is  not  a  mere  grant  of 
lands,  and  it  may  be  argued  that  a  more  liberal  rule  of  construc- 
tion is  applicable  to  a  law  defining  the  boundaries  of  a  municipal 
corporation.    It  would  seem  to  be  a  sufficient  answer  to  this  sug- 
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gestion  to  say  that  if  this  is  not  a  grant  of  lands  pure  and  simple, 
neither  is  it  purely  and  simply  an  act  of  incorporation.  It  con* 
tainfi  also  a  gratuitous  donation  of  lands — a  grant  sufficiently  mu- 
nificent upon  any  construction — ^and  because  the  boundaries  of 
the  grant  depend  upon  the  boundaries  of  the  corporation  the  en- 
tire act  is  brought  within  the  reason  of  the  rule  of  strict  con- 
struction above  stated. 

There  is,  moreover,  another  and  distinct  ground  for  holding 
to  a  strict  construction  of  that  part  of  the  act  defining  the  munic- 
ipal boundaries  considered  without  reference  to  the  grant  of 
lands.  The  state  acts  for  the  public  good,  and  all  its  grants,  in- 
cluding the  grant  of  municipal  franchises,  are  to  be  construed 
in  a  manner  most  conducive  to  the  general  welfara.  The  town 
of  Oakland  as  incorporated  was  situated  upon  one  side  of  a 
navigable  estuary — ^navigable  in  fact  and  so  declared  by  law. 
Upon  the  opposite  sides  of  the  estuary  were  the  towns  of  Clinton 
and  San  Antonio,  communities  as  much  entitled  to  the  bounty 
and  consideration  of  the  state  as  the  inhabitants  of  Oakland, 
These  communities,  and  those  to  grow  up  in  the  future  on  the 
southern  border  of  the  estuary — then  unoccupied — had  a  natu- 
ral right  to  the  common  use  of  this  body  of  navigable  water,  to 
unrestricted  access  to  its  shores,  and  to  the  privilege  of  construct* 
ing  wharves,  docks,  piers,  and  other  aids  to  commerce,  fully  equal 
to  that  of  the  people  of  Oakland.  It  was,  therefore,  a  stretch 
of  liberality  on  the  part  of  the  state  to  include  the  whole  of  the 
estuary,  even  to  low-water  mark  on  its  southern  and  eastern  side, 
in  the  limits  of  Oakland,  and  it  would  have  been  a  gross  and 
indefensible  excess  of  liberality  to  extend  its  boundaries  to  in- 
clude the  margin  between  high  and  low  water  mark  on  that 
side,  thus  depriving  other  communities  of  privileges  of  vital 
importance  to  them,  without  any  corresponding  benefit  to  Oak- 
land. In  saying  this  I  do  not  forget  that  a  subsequent  legislature 
did,  in  the  manner  above  stated,  actually  extend  the  boundaries 
of  the  city  of  Oakland  so  as  to  include  the  whole  estuary,  eastern 
basin  and  all,  to  high-water  mark  on  all  sides,  and  did  attempt 
to  say  that  such  was  the  effect  of  the  original  act  of  1852.  Aa 
to  this  attempt  of  the  legislature  to  impose  a  construction  upon 
the  act  of  a  former  legislature,  I  have  already  stated  my  opinion 
that  it  was  nugatory;  and  as  to  the  extension  of  the  boundariea 
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of  Oakland  effected  by  the  amendment — ^if  such  was  its  effect — 
it  may  be  remarked  that  its  excessive  liberality  was  materially 
qualified  by  the  proviso  reserving  to  the  inhabitants  of  the  towns 
of  Clinton  and  San  Antonio  the  right  to  construct  wharves  and 
other  conveniences  for  trade  and  travel  at  their  respective  sites 
as  means  of  access  to  the  navigable  waters  of  the  estuary.  True, 
there  was  no  reservation  of  the  same  rights  to  the  future  in- 
habitants of  Alameda  on  the  south  side  of  the  estuary,  but  the 
fact  that  one  legislature  has  improvidently  extended  the  munici- 
pal boundaries  in  one  direction  is  no  reason  for  holding  that  an 
ambiguous  grant  of  a  former  legislature  should  be  construed  in 
a  sense  which  would  render  it  similarly  improvident  with  respect 
to  the  corporate  limits,  and  infinitely  more  so  in  its  disposition 
of  public  navigable  waters. 

As  to  the  principle  which  I  have  assumed  governs  in  the  con- 
struction of  gratuitous  donations  by  the  state,  I  have  not  taken 
the  trouble  to  cite  the  authorities  which  sustain  it,  but  they  are 
abundant  and  I  think  uniform.  The  case  of  Hytnan  v.  Bead,  13 
Cal.  444,  may  seem  to  be  an  exception,  but  really  is  not.  The 
conclusions  there  announced  are  based  altogether  upon  a  dissent- 
ing opinion  of  Judge  Story,  in  a  case  in  which  the  decision  of 
the  supreme  court  of  the  United  States  was  to  the  opposite  effect. 
{Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.  582,  600,  601.) 
But  even  the  views  of  Judge  Story,  as  expressed  in  that  opinion, 
and  the  numerous  authorities  cited  by  him,  are  in  entire  accord 
with  the  proposition  above  stated.  He  makes  the  distinction  be- 
tween free  gifts  and  grants  upon  a  valuable  consideration,  and 
admits  that  the  rule  of  strict  construction  applies  to  the  former, 
and  especially  he  admits  "that  where  the  terms  of  a  grant  are  to 
impose  burdens  upon  the  public  or  to  create  a  restraint  injurious 
to  the  public  interest,  there  is  sound  reason  for  interpreting  the 
terms,  if  ambiguous,  in  favor  of  the  public^';  though  at  the  same 
time  he  insists  "that  there  is  not  the  slightest  reason  for  saying, 
even  iti  such  a  case,  that  the  grant  is  not  to  be  construed  favorably 
to  the  grantee,  so  as  to  secure  him  in  the  enjoyment  of  what  is 
actually  granted.^*  All  that  Judge  Story  contends  for  in  that 
dissenting  opinion  may  be  freely  conceded  without  affecting  the 
conclusion  that  this  grant  to  Oakland,  as  to  which  there  can  be 
no  pretense  of  a  valuable  consideration^  must  be  strictly  con- 
strued. 
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As  to  the  case  of  Hyman  v.  Read,  supra,  the  discussion  therein 
upon  this  point  seems  to  have  been  entirely  unnecessary,  if  not 
obiter,  because  there  was  really  no  ambiguity  in  the  terms  of  the 
grant  there  in  question.  But,  even  if  the  point  was  involved, 
the  decision  recognized  the  distinction  between  a  grant  based 
upon  a  valuable  consideration,  and  free  gifts  of  the  public  do- 
main, and  this  must  have  been  the  real  ground  of  the  decision, 
for  the  other  reasons  mentioned  in  that  connection  appear  to  be 
either  unfounded  or  inconclusive.  It  is  said,  for  one  thing,  that 
it  was  not  a  grant  made  at  the  suit  or  solicitation  of  the  grantee. 
But  how  did  this  appear?  Grants  to  a  favored  donee  by  a  special 
act  of  the  legislature,  if  gratuitous,  are  always  presumed  to  have 
been  solicited,  and  therefore  the  only  reason  for  saying  that  the 
grant  to  San  Francisco  was  not  solicited  was  that  it  was  not  gra- 
tuitous, and  so  both  of  these  grounds  are  resolved  into  the  same 
thing.  The  third  reason  assigned,  "that  it  is  the  deliberate  pub- 
lic act  of  the  legislature,''  is  a  perfect  instance  of  arguing  in  a 
circle.  Every  gift  of  the  public  domain  is  made  by  public  act 
of  the  legislature,  and  every  such  act  is  presumed  to  be  deliberate. 
The  proposition,  therefore,  amounts  simply  to  this,  that  a  public 
grant  must  be  liberally  construed  because  it  is  a  public  grant  It 
is  only  fair,  however,  to  add  to  this  analysis  of  the  proposition  a 
quotation  from  Judge  Story's  opinion  which  probably  explains 
its  real  meaning.  He  says:  "In  the  case  of  a  legislative  grant 
there  is  no  ground  to  impute  surprise,  imposition,  or  mistake  to 
the  same  extent  as  in  a  mere  private  grant  of  the  crown.  The 
words  are  the  words  of  the  legislature  upon  solemn  deliberation 
and  examination  and  debate.  Their  purport  is  presumed  to  be 
known,  and  the  public  interests  are  watched  and  guarded  by  all 
the  varieties  of  local,  personal,  and  professional  jealousy,  as  well 
as  by  the  untiring  zeal  of  members  devoted  to  the  public  service/' 

This  is  a  beautiful  theory,  but  it  scarcely  accords  with  the  well- 
krown  fact  that  the  legislature  has  but  little  time  to  deliberate 
upon  the  mass  of  bills  brought  before  it,  and  that  it  is  very  often 
imposed  upon,  and  oftener  still  mistaken  as  to  matters  vitally 
connected  with  the  subjects  of  legislation.  It  would  seem  that 
all  the  reasons  for  protecting  the  king  of  England  against  his 
own  improvidence  in  granting  crown  lands  would  apply  with 
double  force  to  grants  by  a  modern  legislature.  In  recognition  of 
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this  fact,  our  own  legislature  has  made  it  statute  law  that  '^every 
grant  by  a  public  officer  or  body,  as  such,  to  a  private  party,  is  to 
be  interpreted  in  favor  of  the  grantor/'  (Civ.  Code,  sec.  1069.) 
It  is  certain,  moreover,  that  the  principle  of  construction  sus- 
tained by  the  weight  of  recent  authority  is  that  stated  by  Justice 
Shiras  in  his  dissenting  opinion  in  the  Chicago  case  {Illinois 
Cent.  B.  R.  v.  Illinois,  146  U.  S.  468),  where  he  says:  "It  must 
be  conceded,  in  limine,  that,  in  construing  this  grant,  the  state 
is  entitled  to  the  benefit  of  certain  well-settled  canons  of  con- 
struction that  pertain  to  grants  by  the  state  to  private  persons 
or  corporations,  as,  for  instance,  that  if  there  is  aay  ambiguity  or 
uncertainty  in  the  act,  that  interpretation  must  be  put  upon  it 
which  is  most  favorable  to  the  state;  that  the  words  of  the  grant, 
being  attributable  to  the  party  procuring  the  legislation,  are  to 
receive  a  strict  construction  as  against  the  grantee;  and  that,  as 
the  state  acts  for  the  public  good,  we  should  expect  to  find  the 
grant  consistent  with  good  morals  and  the  general  welfare  of  the 
state  at  large  and  of  the  particular  community  to  be  affected." 

These  principles  are  equally  applicable  in  the  construction  of 
every  ambiguous  term  in  the  description  of  the  boundaries  of  the 
town  of  Oakland,  but  resort  to  them  is  scarcely  necessary  in  order 
to  sustain  the  conclusion  that  the  intention  of  the  act  was  that 
the  line  on  the  estuary  should  cross  the  mouth  of  the  eastern 
basin  instead  of  ascending  its  outlet  and  passiug  around  the 
main  body.  The  legislative  conception  of  the  estuary  is  plainly 
indicated  by  the  language  of  the  act;  it  was  regarded  as  a  creek, 
or  slough,  with  a  head  above  the  intersection  of  the  northeast 
boundary  line  and  a  mouth  in  the  bay,  and  the  direction  is,  that 
the  line  shall  follow  "down  the  southerly  line  of  said  creek,  or 
slough,  to  its  mouth  in  the  bay."  In  following  this  description 
there  is  no  warrant  for  holding  that  on  reaching  the  outlet  from 
the  eastern  basin  we  are  to  stop  following  "down"  the  channel 
cf  the  creek  or  slough,  and  turn  aside  to  follow  up  this  lateral 
affluent  and  aroi^nd  the  wide,  detached  basin  in  which  it  has  its 
source.  The  rule  in  surveying  boundaries  defined  by  streams  or 
other  waters  is  always  to  follow  the  stream  or  body  of  water,  cross- 
ing the  mouth  of  affluents  or  other  inlets  from  headland  to  head- 
land. Such  was  the  method  followed  in  surveying  and  patenting 
the  pueblo  grant  of  San  Francisco,  and  considered  in  the  case  of 
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Tripp  V.  Spring,  5  Saw.  209,  and  in  Knight  v.  United  States  Assn,, 
142  U.  S.  IGl.  It  is  true  that  the  decision  of  both  of  those  cases 
was  based  upon  the  conclusiveness  of  the  government  patent 
against  the  state  of  California^  and  all  persons  claiming  under 
the  state^  and  that  the  true  method  of  surveying  the  line  on  the 
bay  was  not  necessarily  or  directly  involved,  but  the  question  was 
directly  and  necessarily  involved  in  all  the  proceedings  in  the 
courts,  the  land  office,  and  the  department  of  the  interior,  lead- 
ing up  to  the  issuance  of  the  patent,  and  the  method  of  survey 
approved  by  the  department  and  followed  in  the  patent  was  em- 
phatically indorsed  by  the  circuit  and  supreme  courts.  See,  es- 
pecially, the  concurring  opinion  of  Justice  Field  in  the  latter 
case,  at  pages  207  to  210,  where,  referring  to  the  decision  of  the 
circuit  court  in  the  former  case,  among  other  things  he  saysr 
''In  addition  to  this  fact,  it  may  be  observed  that  at  the  time  the 
circuit  court  was  not  ignorant  of  the  universal  rule  governing  the 
measurement  of  waters,  to  which  the  supreme  court  of  the  state 
makes  no  reference  in  its  decision,  and  of  which  it  seems  to  have 
been  entirely  oblivious,  that  where  a  water  of  a  larger  dimension 
is  intersected  by  a  water  of  a  smaller  dimension  the  line  of  meas^ 
urement  of  the  first  crosses  the  latter  at  the  points  of  junction, 
from  headland  to  headland.''  It  may  be  objected  that  this  doc- 
trine in  the  terms  stated  is  not  applicable  to  the  present  case  be- 
cause the  eastern  basin  of  the  estuary  of  San  Antonio  is,  as  a 
matter  of  fact,  a  water  of  larger  dimension  than  the  other  branch 
above  the  junction.  But  to  this  objection,  if  it  should  be  made, 
there  are  two  answers.  In  the  first  place,  according  to  the  coast 
survey  map  of  1869,  which  is  one  of  the  exhibits  in  the  case,  the 
eastern  basin  is  not  the  larger  body  at  the  junction  which  h 
the  controlling  point.  In  the  second  place,  it  is  evident  that  the 
legislature  which  passed  the  act  did  not  regard  the  northern 
branch  as  an  affluent  of  the  eastern  branch,  for  they  place  its 
"mouth"  in  the  bay,  and  not  at  the  junction.  If  it  should  be 
contended  that  neither  was  regarded  as  an  affluent  of  the  other, 
but  each  considered  of  equal  importance,  it  can  only  be  said  that 
there  is  nothing  to  sustain  the  contention,  while  there  is  in  the 
language  of  the  act,  evidence  to  the  contrary.  But  conceding 
the  point  for  the  sake  of  the  argument,  the  necessary  result 
would  be  that,  in  following  a  line  "down"  either  branch  to  its 
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mouth  in  the  bay,  we  could  not  ascend  the  other  branch  from  the 
junction.  This  reasoning  does  not  seem  to  me  to  require  cor- 
roboration, but  if  it  does  the  same  conclusion  must  follow  from 
the  rule  of  strict  construction  above  stated. 

I  assume  then,  as  a  proposition  thoroughly  established,  that 
the  eastern  and  southerly  boundary  of  the  town  of  Oakland  ex- 
tended along  the  line  of  low  tide  on  the  estuary  crossing 
the  inlet  of  the  eastern  basin  at  its  mouth,  and  continuing  to  the 
mouth  of  the  estuary  in  the  bay. 

The  next  term  of  the  description  which  requires  construction 
is  "thence  to  ship  channel."  What  did  the  legislature  mean  by 
"ship  channel"?  It  has  been  assumed  that  they  meant  the  three 
fathom  line  or  the  four  fathom  line  in  the  bay.  But  this  assump- 
tion, which  pervades  the  entire  argument  of  counsel  for  the  city, 
and  seems  to  have  guided  the  defendant  in  all  its  dealings  with 
the  subject  of  the  controversy  for  a  long  series  of  years,  has,  so 
far  as  I  can  discover,  no  tangible  basis. 

It  is  certain  some  meaning  must  be  ascribed  to  the  term  "ship 
channel"  in  order  to  give  effect  to  the  act,  and  it  must  be  some 
precise  and  definite  meaning;  for  the  law  abhors  want  of  defini- 
tion in  matters  of  boundary  as  nature  abhors  a  vacuum.  Especi- 
ally is  this  true  with  respect  to  the  boundaries  of  a  municipal 
corporation  invested  with  power  and  authority  to  make  and  en- 
force local  laws,  civil  and  criminal.  It  is  not  to  be  supposed  that 
the  legislature,  in  conferring  the  municipal  franchise  upon  the 
inhabitants  of  a  local  district,  will  purposely  leave  its  boundaries 
in  any  respect  imcertain.  On  the  contrary,  it  must  be  assumed 
that  the  intention  was  to  mark  the  boundary  so  exactly  and  defi- 
nitely that  no  question  could  arise  as  to  whether  a  particular  spot 
was  within  or  without  the  local  jurisdiction.  It  is  true  this  pre- 
sumption of  a  precise  and  definite  intention  on  the  part  of  the 
legislature  in  the  enactment  of  laws  is  often  opposed  to  the  actual 
fact.  It  frequently  happens  that  the  framers  of  a  law  have  no 
well-defined  idea  of  what  they  desire  to  accomplish  or  no  capacity 
to  give  expression  to  their  ideas.  In  such  cases  the  diflBcult  task 
is  imposed  upon  the  courts  of  discovering  a  meaning  that  never 
existed.  Such,  I  think,  is  really  the  case  here.  The  act  under 
consideration  is  in  many  respects  confused,  incoherent,  and  am- 
biguous.   In  the  case  of  Oakland  v.  Carpentier,  13  Cal.  650,  Bald- 
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will;  Justice^  in  the  course  of  his  opinion  refers  to  it  in  these 
terms:  "The  charter  is,  perhaps,  the  most  defective  upon  the  etat- 
ute-hook,  and  this  is  saying  a  great  deal.  A  perverse  ingenuity 
seems  to  have  been  exercised  to  make  it  as  lame  and  loose  m  pos- 
sible. The  joint  labors  of  Malaprop  and  Partington  could  scarce- 
ly have  made  such  a  collocation  or  dislocation  of  words  and  sen- 
tences."' But,  in  spite  of  the  possibility  that  the  framer  of  the 
law  did  not  himself  know  what  he  intended,  and  the  certainty 
tliat  if  he  had  a  definite  idea  he  has  failed  to  give  it  definite  ex- 
pression, we  must  hold  that  "ship  channel"  was  a  line  capable 
of  location  on  the  ground,  and  must  determine  where  it  ran. 
That  it  was  a  line  different  from  the  line  of  high  tide  is  rendereil 
certain  by  the  fact  that  the  land  granted  is  described  as  lying 
between  the  line  of  high  tide  and  ship  channel,  but  beyond  this 
it  cannot  be  said  that  anything  is  certain.  A  witness  in  the  case 
(Allardt)  testified  that  he  should  consider  the  eighteen  foot 
(three  fathom)  line  at  low  tide  the  boundary  of  ship  channel,  but 
he  was  testifying  more  than  forty  years  after  the  enactment  of 
the  law,  and  there  is  nothing  to  show  that  prior  to  its  passage 
the  words  "ship  channer^  in  that  collocation  had  ever  acquired, 
by  general  or  local  usage  or  by  legal  enactment,  any  such  mean- 
ing. The  channel  of  a  river,  strait,  or  bay,  in  the  technical 
sense  of  the  term,  means  the  deeper  part  which  can  be  most 
safely  navigated,  but  in  this  sense  it  cannot  imply  any  fixed 
depth  of  water,  for  it  is  entirely  relative  to  the  particular  river, 
strait,  or  bay  to  which  reference  is  made,  and  the  deepest  por- 
tion of  one  body  of  water  may  be  shallow  compared  to  the  chan- 
'nel  of  another.  And  in  the  same  body  of  water  the  channel  for 
veesels  of  lighter  draft  would  generally  be  more  extensive  than 
the  channel  for  vessels  of  heavier  draft,  as  it  certainly  is  in  front 
of  Oakland.  Ship  channel,  therefore — in  this  sense  of  the  word 
"cbanuel" — ^had  no  definite  boundaries  in  the  bay  of  San  Fran- 
cisco at  the  date  of  the  passage  of  the  act,  and  it  is  a  purely 
arbitrary  assumption  to  say  that  the  three  fathom  line  was  in- 
tended. It  could  be  said  with  exactly  as  much  plausibility  that 
the  legislature  meant  the  four  fathom  line  or  the  two  fathom 
line. 

But  perhaps  some  light  may  be  thrown  upon  this  question  by 
a  consideration  of  previous  acts  in  which  the  expression  "ship 
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channeF'  occurs.  Indeed,  it  would  seem  entirely  reaaonable  to 
suppose  that  in  two  acts  of  the  same  legislature  it  was  used  on 
each  occasion  to'signify  the  same  thing.  By  the  act  of  April  21, 
1851,  entitled,  "An  act  providing  for  the  disposition  of  certain 
property^'  (Stats.  1851,  p.  305),  there  was  granted  to  the  town  of 
Martinez  a  strip  of  tide  land  a  half  mile  in  length  in  front  of  the 
town,  the  outer  boundary  of  which  was  "the  line  of  ordinary 
ship's  channel/'  The  act,  however,  affords  no  clue  to  the  mean- 
ing of  these  words,  though  it  does  very  clearly  evince  the  inten- 
tion of  the  legislature  that  the  land  granted  should  be  surveyed, 
subdivided,  platted,  and  sold,  and  the  proceeds  used  for  the  gen- 
ei-al  improvement  of  the  town,  and  particularly  for  the  benefit 
of  commerce  by  the  construction  of  wharves,  piers,  docks,  etc. 

By  the  act  of  March  26, 1861,  to  provide  for  the  disposition  of 
the  "beach  and  water  lots"  of  San  Francisco  (Stats.  1851,  p.  307), 
a  permanent  water  front  of  the  city  was  established.  The  boun- 
dary of  this  waterfront  was  traced  along  the  outer  edge  of  the 
outermost  streets  as  delineated  on  the  map  of  a  survey  that  had 
been  previously  made  of  the  city  front,  and  which  extended  be- 
yond the  line  of  low  tide  a  considerable  distance  out  into  the 
bay  and  to  deep  water.  The  survey  terminated,  however,  at  the 
intersection  of  the  northern  line  of  Jefferson  street  with  the  west- 
em  line  of  Larkin  street,  and  to  define  the  waterfront  from 
that  point  to  the  western  boundary  of  the  city  it  was  provided 
that  it  should  follow  "the  line  of  ship  channel."  Now  here  we 
have  an  indication  of  the  meaning  of  the  term.  The  water- 
front established  by  law  and  ship's  channel  are  coterminous — ^the 
line  to  which  the  city  may  extend  its  streets,  and  within  which 
it  may  sell  lots  and  authorize  the  purchasers  to  fill  them  up  and 
occupy  them,  is  waterfront.  Immediately  beyond  is  ship  chan- 
nel, and  it  includes  all  the  space  between  the  piers  and  wharves 
which  by  the  act  of  May  1,  1861  (Stats.  1851,  p.  311)  the  city 
was  authorized  to  extend  from  the  end  of  every  street  terminating 
at  the  waterfront  two  hundred  yards  out  into  the  channel. 

This  meaning  of  the  law  seems  to  me  to  be  a  fair  deduction 
from  the  fact  that  the  point  at  the  northwest  comer  of  Jefferson 
and  Larkin  streets  is  at  the  same  time  on  the  line  of  ship  channel 
and  on  that  of  waterfront.  If  the  lines  are  coincident  at  one 
point,  they  must  be  coincident  throughout  as  far  as  the  survey 
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extends,  and  from  the  end  of  the  survey  to  the  western  limits 
of  the  city  the  line  of  ship  channel  is  nothing  more  nor  le&s  than 
the  line  to  be  fixed  by  the  completion  of  the  survey  and  legal 
e&tablishment  of  the  balance  of  the  waterfront.  I  conclude, 
therefore,  that  the  term  ''ship  channel/'  as  used  in  this  earlier 
act  relating  to  San  Francisco,  was  intended  to  include  all  the 
navigable  waters  of  the  bay  outside  of  what  may  be  termed  the 
bulkhead  line  as  established  by  law. 

But  this  does  not  fully  solve  the  question  as  to  Oakland,  be- 
cause there  was  not  in  1852,  and  never  has  been,  any  law  estab- 
lishing a  waterfront  or  bulkhead  line  in  front  of  that  citv.  We 
are,  however,  helped  this  far:  ship's  channel  comprises  the  wa- 
ters left  free  to  navigation;  and  when  we  are  required  to  locate 
its  boundaries  with  precision,  and  no  artificial  bouudary  ha^ 
been  established  by  competent  authority,  we  are  driven  to  seek 
a  definite  natural  boundary,  if  any  such  may  be  found,  and  here 
we  do  find  such  a  boundary  at  the  line  of  low  tide.  This  is  a 
definite  line,  and  the  only  definite  line  beyond  the  line  of  high 
tide,  and  my  conclusion  is,  that  the  line  of  low  tide  as  it  ex- 
isted on  the  4th  of  May,  1852,  was  the  western  boundary  of  the 
town  of  Oakland  intended  by  the  original  act  of  incorporation. 
The  only  possible  objection  to  this  conclusion  arising  out  of  the 
terms  of  the  act,  so  far  as  I  can  see,  is  that  it  is  inconsistent 
with  the  implication  of  an  interval  between  the  moutli  of  the 
estuary  and  ship  channel,  contained  in  the  words,  *'thence  tQ 
ship  channel."  Of  course,  if  we  assume  that  the  southern  .^hore 
of  the  estuary  at  low-water  mark  is  the  southern  botmdaiy  of 
the  town,  and  the  eastern  shore  of  the  bay  at  low-watcT  mark  is 
ship  channel,  there  can  be  no  interval  between  the  month  of  the 
estuary  and  ship  channel,  and  the  words  "thence  to  ship  ohannel" 
must  be  rejected  as  superfluous.  This,  of  course,  would  not  be 
allowable  if  the  whole  description  could  be  reconciled  upon 
definite  lines.  But  in  fact  it  cannot;  for,  in  addition  to  the 
impossibility  of  finding  any  definite  line  in  the  bay  beyond  low- 
water  mark,  there  is  another  important  and  specific  call  in  th*» 
description  that  must  be  rejected  if  we  adopt  the  three  fathom 
line  or  any  other  line  of  uniform  depth  in  the  bay  that  could  be 
suggested.  The  call  for  the  western  boundary  is  "thence  north- 
erly and  easterly  by  the  line  of  ship  channel  to  a  point  where 
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the  same  bisects  the  said  northeastern  boundary  line/'  But  the 
three  fathom  line  does  not  run  northerly  and  easterly;  it  runs 
throughout  its  whole  extent  in  a  uniform  northwesterly  direc- 
tion^ whereas  the  line  of  low  tide  from  the  mouth  of  the  estuary 
at  low  tide  (this  point  is  marked  by  the  intersection  of  the 
United  States  government  bulkhead  line  with  the  jetty  walls) 
exactly  fulfills  this  call  in  the  description;  that  is,  its  course  is 
northerly  and  easterly — ^a  circumstance  sufficient  in  itself  to 
counterbalance  the  force  of  the  words,  '^thence  to  ship  channel/' 
in  the  previous  call. 

The  result  of  this  discussion  may  be  briefly  summed  up  as 
follows:  The  boundary  of  the  town  of  Oakland,  as  defined  by 
the  act  of  May  4,  1862,  commencing  at  the  intersection  of  the 
northeast  line  with  the  line  of  low  tide  on  the  eastern  side  of  the 
northern  branch  of  the  estuary,  follows  the  line  of  low  tide  on 
said  branch  to  the  mouth  of  the  eastern  basin,  crosses  said  mouth 
and  continues  along  the  line  of  low  tide  on  the  southern  side 
of  the  estuary  to  its  mouth  in  the  bay,  and  thence  follows  the 
hne  of  low  tide  northerly  and  easterly  till  it  intersects  the  north- 
eastern boundary  line,  as  to  the  location  of  which  there  seems  to 
be  no  dispute.  The  grant  to  Oakland  was  of  the  lands  lying  be- 
tween high-water  mark  and  ship  channel,  within  these  boimda- 
ries,  and  therefore  included  nothing  west  of  the  line  of  low  tide 
on  the  bay  front,  and  nothing  beyond  the  line  of  low  tide  on  the 
north  and  west  shore  of  the  estuary.  I  say  nothing  was  included 
beyond  this  line  along  the  estuary,  because  the  estuary  was  itself 
a  part  of  the  ship  channel,  and  there  was  no  part  of  the  town 
between  it  and  high  tide  on  the  south  and  east  side.  My  reason 
for  saying  that  the  estuary  was  a  part  of  ship  channel  is,  that 
it  was  in  fact  navigable,  and  that  fact  had  been  recognized  and 
declared  by  an  act  passed  only  one  day  before  the  passage  of  the 
act  incorporating  Oakland.  (Stats.  1852,  p.  182.)  By  this  act 
the  ^'stream  called  San  Antonio  creek^*  was  declared  navigable 
from  its  mouth  to  the  old  embarcadero  of  San  Antonio,  and  all 
obstructions  to  its  navigation  were  forbidden.  It  is  true  this 
act  does  not  seem  to  have  included  the  northern  branch  of  the 
estuary,  but,  in  the  view  I  take  of  the  matter,  legislative  recog- 
nition of  the  fact  of  navigability  was  not  necessary  to  constitute 
a  ship  channel.    The  fact  was  itself  sufficient,  and  the  coast 
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survey  map  shows  that  the  northern  branch  was  navigable  for 
every  class  of  vessels  that  could  go  to  San  Antonio.  Each 
branch  had  a  depth  of  two  feet  at  low  tide — ^the  same  as  the 
depth  on  the  bar  at  the  mouth  of  the  estuary,  which  meant  a 
depth  at  full  high  tide  of  from  seven  to  eight  feet  every  twenty* 
four  hours,  and  this  was  sufficient  to  accommodate  a  very  im- 
portant traffic.  The  contention  so  much  insisted  upon  that  the 
estuar}'  was  not  a  natural  harbor,  but  has  only  been  converted 
into  a  harbor  by  the  works  projected  and  carried  out  by  the 
government,  seems  to  rest  upon  the  assumption  that  no  body  of 
water  deserves  to  be  called  navigable  unless  large  vessels  can 
enter  it  in  its  natural  condition  at  any  stage  of  the  tide.  It  is 
certain  that  the  legislature  .which  passed  the  act  under  which 
both  parties  claim  entertained  a  different  view,  and  applied  that 
view  to  this  identical  body  of  water. 

Having  thus,  as  I  think,  conclusively  shown  that  the  subject 
of  the  controversy  was  a  grant  of  much  more  moderate  dimen- 
sions than  has  been  assumed  in  the  argument^  the  way  is  opened 
to  a  consideration  of  the  question  of  ownership.  Has  the  land 
so  granted  always  remained  the  property  of  the  town  and  its 
successor,  the  plaintiff,  or  did  it  pass  from  the  town  or  the  city 
by  any  of  the  various  methods  in  which  the  defendant  claims 
to  have  derived  its  asserted  title? 

If  the  conclusion  above  stated  is  sound — ^if  the  grant  to  Oak- 
land comprised  only  the  strip  of  land  bounded  by  the  lines  of 
ordinary  high  and  low  tide,  and  extending  along  the  estuary  and 
bay  front  of  the  town — ^the  case  is  at  once  relieved  of  the  ques- 
tion so  much  discussed  in  the  argument  as  to  the  power  of  the 
legislature  to  make  such  a  grant  to  a  private  corporation  or 
natural  person;  and  the  only  question  to  be  considered  is,  wheth- 
er the  state  has  in  this  instance  made  the  grant  as  claimed.  For 
there  is  nothing  in  the  doctrine  established  in  the  Chicago  case 
to  impeach  the  power  of  the  legislature  of  California,  or  of  any 
state,  to  alienate  tide  lands — ^by  which  expression  I  am  to  be 
understood  as  referring  to  those  lands  only  which  are  covered 
and  uncovered  by  the  daily  flux  and  reflux  of  the  tides. 

The  question  to  be  decided  in  the  Chicago  case  was,  whether 
an  act  of  the  legislature  of  Illinois  was  constitutional  which 
repealed  a  former  act  making  a  grant  to  a  railroad  corporation 
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of  a  tract  of  submerged  land  on  the  harbor  front  of  the  city, 
about  a  mile  and  a  half  in  length  by  a  mile  in  breadth,  and  in- 
cluding the  whole  of  the  works  constructed  by  the  federal  gov- 
ernment for  the  improvement  and  protection  of  the  harbor, 
and  at  all  times  covered  by  deep  water.  In  order  to  decide  this 
question,  it  became  necessary,  of  course,  to  consider  to  what  ex- 
tent lands  of  this  character  are  alienable  by  the  state,  and  this 
necessarily  involved  a  discussion  of  the  nature  of  the  owner- 
ship and  dominion  of  the  several  states  in  and  over  such  lands. 
The  conclusions  of  the  court  upon  these  points  and  the  doctrine 
thereby  established  are  conceded  to  be  a  necessary  part  of  its 
decision,  and  I  not  only  do  not  dissent  from  them,  I  entirely 
approve  them.  Stated  briefly,  I  understand  the  doctrine  of  that 
case  to  be  that  the  several  states  hold  and  own  the  lands  covered 
by  navigable  waters  within  their  respective  boundaries  in  their 
sovereign  capacity,  and  primarily  for  the  purpose  of  preserving 
and  improving  the  public  rights  of  navigation  and  fishery. 
They  have  in  them  a  double  right,  a  jus  ptiblicuin  and  a  jus 
privatum.  The  former  pertains  to  their  political  power — ^their 
sovereign  dominion,  and  cannot  be  irrevocably  alienated  or  ma- 
terially impaired.  The  latter  is  proprietary  and  the  subject  of 
private  ownership,  but  it  is  alienable  only  in  strict  subordina- 
tion to  the  former.  No  grant  of  lands  covered  by  navigable 
waters  can  be  made  which  will  impair  the  power  of  a  subsequent 
legislature  to  regulate  the  enjoyment  of  the  public  right.  The 
gi'antee  takes  the  mere  proprietary  interest  in  the  soil,  and  holds 
it  subject  to  the  public  easement,  and,  if  his  ownership  of  the 
soil  stands  in  the  way  of  public  works  necessary  or  likely  to  be- 
come necessary  for  the  improvement  of  navigation  and  in  aid  of 
commerce,  the  grant  may  be  revoked  upon  the  tender  of  a  fair 
compensation  for  such  lawful  improvements  as  may  have  been 
made  by  the  grantee  in  pursuance  of  any  express  or  implied 
license  contained  in  the  grant.  But  in  perfect  accord  with  this 
doctrine  it  was  also  held  that  the  state  might  alienate  irrevoca- 
bly parcels  of  its  submerged  lands  of  reasonable  extent  for  the 
erection  of  docks,  piers,  and  other  aids  to  commerce.  It  was 
further  conceded  to  be  a  proper  exercise  of  the  power  of  the 
state  to  establish  harbor  lines  and  to  authorize  the  reclamation 
of   mud  flats  and  shoals,  where  that   could  be  done  without 
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detriment  to  the  pnblic  rights.  The  fUling  up  of  such  lands^ 
it  was  said^  was  often  an  improvement  of  navigation,  and  an 
advantage  to  commerce^  and  therefore  lands  susceptible  of 
reclamation  by  that  method  may  be  alienated  irrevocably.  This, 
in  general  terms^  is  the  doctrine  of  the  Chicago  case^  and  of  the 
numerous  decisions  therein  reviewed  and  commented  upon.  It 
is  also  the  doctine  which  has  been  distinctly  announced  by  our 
predecessors  in  the  former  supreme  court  of  this  state*  In 
Ward  v.Mulfard,  32  Cal.  372,  Judge  Sanderson  says:  ''But  by 
this  we  do  not  desire  to  be  understood  as  holding  that  the  Mex- 
ican government,  or  this  state,  has  the  same  power  of  absolute 
alienation  over  lands  held  in  virtue  of  their  sovereignty  which 
they  have  over  other  lands.  The  land  which  the  state  holda 
by  virtue  of  her  sovereignty,  as  is  well  understood,  is  such  as  is 
covered  and  uncovered  by  the  flow  and  ebb  of  the  neap  or 
ordinary  tides.  Such  land  is  held  by  the  state  in  trufit  and  for 
the  benefit  of  the  people.  The  right  of  the  state  is  subsornent 
to  the  public  rights  of  navigation  and  finery,  and  theoretically, 
at  least,  the  state  can  make  no  disposition  of  them  prejudicial  to 
the  right  of  the  public  to  use  them  for  the  purposes  of  navigation 
and  fishery;  and,  whatever  disposition  she  does  make  of  them, 
her  grantee  takes  them  upon  the  same  terms  upon  which  she 
holds  them,  ^d  of  course  subject  to  the  public  right  above 
mentioned.  But  this  restriction  does  not  prevent  her  from  dia* 
posing  of  tl^em  so  as  to  advance  and  promote  the  interests  of 
navigation.  On  the  contrary,  such  a  disposition  of  them  would 
be  in  keeping  with  the  purposes  of  the  trust  in  which  she  holdi 
them.  Nor  of  reclaiming  them  from  the  sea,  where  it  can  be 
done  without  prejudice  to  the  public  right  of  navigation,  and 
applying  them  to  other  purposes  and  uses.  There  are  large 
tracts  of  salt  marsh  lands,  of  which  the  land  in  suit  is  an  exam- 
ple, which  are  covered  and  uncovered  by  the  flow  and  ebb  of  the 
neap  tides,  and  therefore  belong  to  the  state  by  virtue  of  her 
sovereignty,  which  are  of  no  possible  use  for  the  purposes  of 
navigation,  but  may  be  valuable  for  agricultural  or  other  pur- 
poses  if  reclaimed  from  the  tides.  Such  lands  the  state  may 
undoubtedly  grant  in  private  ownership  for  the  purposes  of  reck- 
mation  and  use,  for  by  such  a  course  no  right  of  the  public  to 
their  use  for  the  purposes  of  navigation  would  be  prejudiced. 
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On  the  contrary^  the  right  of  navigation^  in  many  eafie8>  might 
be  subserved  by  such  reclamation/' 

The  same  doctrine  is  recognized  in  Taylor  v.  VnderhiUy  40 
Cal.  471,  and  was  even  more  distinctly  stated  in  Eldridge  v. 
Cowell,  4  Cal.  80.  There  is  no  decision  of  this  court  which 
conflicts  in  the  slightest  degree  with  the  doctrine  of  these  cases, 
each  of  which  recognizes  the  fact  that  the  submerged  lands  of  the 
state,  though  held  and  owned  subject  to  a  public  trust,  are  never- 
theless alienable  in  private  ownership  where  capable  of  recla- 
mation without  detriment  to  the  public  right,  and  a  fortiori 
where  their  reclamation  will  be  of  advantage  to  navigation  and 
commerce. 

A  grant  by  the  state  of  California,  therefore,  of  mud  flats  and 
shoals  between  high  and  low  tide  on  the  margin  of  the  bay  of 
San  Francisco  cannot  be  held  to  have  been  in  excess  of  the 
legislative  power,  in  the  absence  of  any  proof  that  such  grant 
has  seriously  impaired  the  power  of  succeeding  legislatures  to 
regulate,  protect,  improve,  or  develop  the  public  rights  of  navi- 
gation or  fishery,  and  in  this  case  it  does  not  appear  that  the 
grant  to  Oakland,  as  here  construed,  would  have  that  effect  if 
transferred  to  a  natural  person  or  private  corporation. 

It  is  true  that  the  private  ownership  of  the  shore  may  prevent 
access  to  the  navigable  waters  of  the  bay,  but  so  does  the  private 
ownership  of  the  upland  prevent  access  to  the  shore  and  to  the 
navigable  waters  in  the  same  sense  and  to  the  same  extent. 
This,  however,  is  a  minor  and  temporary  inconvenience  for  which 
our  laws  and  the  laws  of  all  civilized  states  provide  an  ample 
remedy.  By  the  exercise  of  the  right  of  eminent  domain  all 
necessary  means  of  access  from  the  uplands  to  the  waterfront 
may  be  condemned  for  the  public  use,  at  a  cost  not  in  excess 
of  the  reasonable  value  of  the  land  taken  or  subjected  to  the 
servitude.  And  there  is  no  injustice  in  requiring  this  com- 
pensation to  be  made  to  the  grantee  of  shore  lands  when  his 
right  to  such  lands  is  in  other  respects  valid  in  law;  for,  like 
other  holders  of  title  derived  from  the  state,  he  is  presumed 
to  have  given  what,  at  the  time  of  the  grant,  was  deemed  a  fair 
equivalent  for  the  land  granted. 

With  this  cursory  review  of  the  doctrine  of  the  Chicago  case, 
and  of  our  own  decisions,  I  take  leave  of  the  question  of  the 
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power  of  the  legislature  of  California  to  have  made  a  valid 
grant  of  the  land  in  controversy  to  Horace  W.  Carpentier  or  to 
the  Oakland  Water  Front  Company,  and  address  myself  to  the 
more  serious  and  difficult  question,  whether,  in  point  of  fact, 
the  grant  to  the  town  of  Oakland  has  heen  transferred  to  those 
parties,  as  claimed  hy  the  defendant,  or  has  devolved  upon  and 
has  remained  in  the  city  of  Oakland,  aa  claimed  by  the  plaintiff. 

The  original  grant,  as  we  have  seen,  was  contained  in  the  act 
of  incorporation  of  the  town,  the  general  features  of  which  have 
been  already  stated.  It  will  now  become  necessary  to  consider 
more  particularly  the  specific  terms  and  provisions  of  the  act 
for  the  purpose  of  ascertaining  to  what  extent  and  subject  to 
what  conditions  the  land  so  granted  was  alienable  by  the  town 
and  its  successor,  the  city  of  Oakland. 

By  section  2  of  the  act  (Stats.  1852,  p.  181),  the  corporate  pow- 
ers  and  duties  of  said  to\Mi  were  vested  in  a  board  of  five  trus- 
tees, and  by  section  3  it  was  enacted  as  follows: 

"Sec.  3.  The  board  of  trustees  shall  have  power  to  make  such 
by-laws  and  ordinances  as  they  may  deem  proper  and  necessary; 
to  regulate,  improve,  sell,  or  otherwise  dispose  of  the  common 
property;  to  prevent  and  extinguish  fires;  to  lay  out,  make,  open, 
widen,  regulate,  and  keep  in  repair  all  streets,  roads,  bridges, 
ferries,  public  places  and  grounds,  wharves,  docks,  piers,  slipi?, 
sewers,  wells,  and  alleys,  and  to  authorize  the  construction  of  the 
same,  and  with  a  view  to  facilitate  the  construction  of  wharves 
and  other  improvements,  the  lands  lying  within  the  limits 
aforesaid,  between  high  tide  and  ship  channel,  are  hereby  granted 
and  released  to  said  town;  provided,  that  said  lands  shall  be  re- 
tained by  said  town  as  common  property,  or  disposed  of  for  the 
purposes  aforesaid;  to  regulate  and  collect  wharfage  and  dock- 
age; to  secure  the  health,  cleanliness,  ornament,  peace,  and  good 
order  of  said  town;  to  organize  and  support  common  schools; 
to  license  and  suppress  dramshops,  horseracing,  gambling  houses, 
and  houses  of  ill-fame,  and  all  indecent  or  immoral  practices, 
shows,  and  amusements;  to  regulate  the  location  of  slaughter- 
houses, stables,  and  places  for  the  storage  of  gunpowder,  and  to 
pass  such  other  laws  and  ordinances  as,  in  their  opinion,  the 
order,  good  government,  and  general  welfare  of  the  town  may 
require/' 
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This  act  of  incorporation  was  approved  May  4,  1852,  and  the 
town  was  immediately  organized  thereunder,  Carpentier  being 
elected  one  of  the  trustees,  but  failing  to  quaUfy. 

On  May  17,  1852,  the  board  of  trustees  adopted  the  following 
ordinance: 

"Section  1.  The  exclusive  right  and  privilege  of  constructing 
wharves,  piers,  and  docks  at  any  point  within  the  corporate  lim- 
its of  the  town  of  Oakland,  with  the  right  of  collecting  wharfage 
and  dockage  at  such  rates  as  he  may  deem  reasonable,  is  hereby 
granted  oad  confirmed  unto  Horace  W.  Carpentier  and  his  legal 
representatives  for  the  period  of  thirty-seven  years;  provided, 
that  the  said  grantee,  or  his  legal  representatives,  shall,  within 
six  months,  provide  a  wharf  at  the  foot  of  Main  street  at  least 
twenty  feet  wide  and  extending  toward  deep  water  fifteen  feet 
beyond  the  present  wharf  at  the  foot  of  said  street;  that  he  or 
they  shall,  within  one  year,  construct  a  wharf  at  the  foot  of  P 
street  or  G  street  extending  out  to  boat  channel;  and,  also,  within 
twenty  months  another  wharf  at  the  foot  of  D  street  or  E  street; 
provided,  that  two  per  cent  of  the  receipts  for  wharfage  shall 
be  payable  to  the  town  of  Oakland. 

"Sec.  2.  With  a  view  the  more  speedily  to  carry  out  the 
intention  and  purposes  of  the  act  of  the  legislature,  passed  May 
fourth,  one  thousand  eight  hundred  and  fifty-two,  entitled,  'An 
act  to  incorporate  the  town  of  Oakland  and  to  provide  for  the 
construction  of  wharves  thereat,'  in  which  certain  property  is 
granted  and  released  to  the  town  of  Oakland  to  facilitate  the 
making  of  certain  improvements;  now,  therefore,  in  considera- 
tion of  the  premises  herein  contained,  and  of  a  certain  obligation 
made  by  said  Horace  W.  Carpentier  with  the  town  of  Oakland, 
in  which  he  undertakes  to  build  for  said  town  a  pubKc  school- 
house,  the  waterfront  of  said  town — ^that  is  to  say,  -all  the  land 
lying  within  the  limits  of  the  town  of  Oakland  between  high 
tide  and  ship  channel — as  described  in  said  act,  together  with 
all  the  right,  title,  and  interest  of  the  town  of  Oakland  therein, 
is  hereby  sold,  granted,  and  released  unto  the  said  Horace  W. 
Carpentier,  and  to  his  assigns  or  legal  representatives,  with  all 
the  improvements,  rights,  and  interests  thereunto  belonging. 

"Sec.  3.  The  president  of  the  board  of  trustees  is  hereby 
charged  with  the  duty  of  executing  on  behalf  of  the  town  of 
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Oakland  a  grant  and  conveyance  in  accordance  with  the  pro- 
visions of  this  ordinance/' 

This  was  followed  on  May  Slst  hy  a  deed  of  A.  Marier,  deficrih- 
ing  himself  as  president  of  the  hoard  of  trustees  of  the  town  of 
Oakland,  purporting  to  sell,  transfer,  grant,  and  release  to  Horace 
W.  Carpentier,  and  his  legal  representatives,  all  the  right,  iitle, 
and  interest  of  said  town  of  Oakland  in  the  land  lying  between 
high  tide  and  ship  channel  within  the  corporate  limits.  This 
deed  referred  to  the  ordinance  as  authorizing  it,  and  set  forth 
the  conditions  subsequent  upon  which  it  was  made,  viz.,  the 
construction  of  the  wharves,  etc. 

On  December  30,  1852,  another  ordinance  was  adopted  ap< 
proving  the  wharf  at  the  foot  of  Main  street,  and  extending  the 
time  for  completing  the  others. 

On  August  7,  1853,  a  third  ordinance  was  adopted  accepting 
another  wharf  and  a  schoolhouse,  changing  the  site  of  the  re- 
maining wharves,  and  ratifying  and  confirming  the  ordinance 
of  May  17,  1862.  It  further  provided  that  "the  said  waterfront 
of  the  town  as  therein  described  is  hereby  granted,  sold,  and 
conveyed  unto  said  Carpentier  and  his  legal  representatives  in 
fee  simple  forever,  with  the  right  to  erect  wharves,  piers,  docks, 
and  buildings  at  any  and  all  points  thereon  not  obstructing  navi* 
gation,  and  to  freely  use  and  occupy  the  lands  herein  conveyed." 

Numerous  questions  of  a  highly  technical  character  have  been 
raised  by  counsel  for  respondent  as  to  the  nature  of  the  estate 
vested  in  Carpentier  by  these  proceedings,  assuming  them  to 
have  been  valid.  But  back  of  all  these  qnestions,  and  more 
important  than  all,  is  the  question  as  to  the  power  of  the  trustees 
of  Oakland  to  transfer  to  Carpentier  the  entire  waterfront  of  the 
town.  If  it  shall  be  held  that  they  possessed  no  such  power, 
a  critical  examination  of  the  deed  and  ordinances  for  the  pnrpose 
of  determining  their  technical  suflficiency  to  transfer  a  fee  simple 
estate  in  the  lands  described  will  be  wholly  unnecessary. 

It  ought  not  to  require  any  very  elaborate  discussion  in  f>rder 
to  show  that  the  attempted  transfer  to  Carpentier  of  the  wliole 
of  the  lands  granted  to  the  town  for  the  purposes  declarod  in 
the  act  of  incorporation  was  absolutely  void.  The  power  of  the 
legislature  to  make  a  grant  of  these  lands  to  a  natural  person, 
and  the  power  of  the  municipal  corporation  to  make  the  grant. 
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are  two  very  different  things.  The  corporation  had  no  power 
to  alienate  these  lands  unless  such  power  was  conferred  by  the 
legislature,  and  whether  it  was  conferred  or  not  is  a  question 
of  legislative  intent  to  be  gathered  from  the  terms  of  the  statute 
construed  with  reference  to  its  general  scope  and  purpose.  The 
purpose  of  the  act  was  to  create  a  municipal  corporation  com- 
posed of  the  inhabitants  of  a  peninsula  surroimded  on  three 
sides  by  the  navigable  waters  of  the  bay  of  San  Francisco.  Con- 
sidering the  extent  of  territory  included  within  the  corporate 
boundaries,  it  is  evident  that  a  rapid  growth  of  population  was 
anticipated,  and  the  situation  of  the  town,  with  relation  to  the 
surrounding  country  and  the  most  important  harbor  on  tlie 
coast,  no  less  than  the  express  language  of  the  title  of  the  act, 
proves  that  one  of  the  most  important  ends  contemplated  in 
the  creation  of  the  corporation  was  the  improvement  of  com- 
mercial facilities  by  the  erection  of  convenient  wharves  along 
its  waterfront. 

To  carry  this  principal,  and  other  minor,  purposes  into  effect, 
the  municipal  corporation  was  created  and  invested  with  a  share 
of  the  sovereign  political  power  to  be  exercised  within  the  local 
boundaries.  The  trust  thereby  imposed  upon  the  municipal 
government  was  public,  and  could  neither  be  delegated  nor  abdi- 
cated. But,  by  the  proceedings  above  recited,  there  was  an 
attempt  to  do  both,  by  investing  a  private  citizen  with  the  ex- 
clusive right  to  erect  wharves  and  regulate  tolls.  In  this  aspect 
of  the  ordinance  it  is  confessedly  void,  but  counsel  for  appellant 
strenuously  contend  that  the  grant  of  the  land  was  valid,  and 
rested  upon  a  lawful  and  suflScient  consideration.  I  do  not 
think  so.  The  ownership  of  the  land  was  essential  to  the  exer- 
cise of  the  power.  That  this  was  fully  understood  is  shown  not 
only  by  the  provisions  of  the  charter,  but  by  all  the  proceedings 
of  the  town  trustees.  At  every  step  the  two  things  went  to- 
gether, and  in  their  very  nature  it  is  apparent  that  the  one  was 
necessarily  bound  up  in  the  other.  For  how  was  it  possible  for 
the  town  to  erect  wharves  after  parting  with  its  entire  water- 
front? It  could  only  have  done  so  by  repurchasing  the  neces- 
sary sites,  and  it  is  not  to  be  supposed  that  the  legislature 
intended  so  absurd  a  consequence. 
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Undoubtedly,  it  was  the  intention  of  the  charter  that  the 
lands  comprising  the  waterfront  should  be  disposed  of  in  gome 
manner,  but  the  manner  of  their  disposition  was  to  be  consistent 
with  the  purpose  of  the  grant.  The  town  council  was  invested 
with  power,  among  other  things,  to  lay  out  streets,  and  the  plain 
intent  of  the  law  was,  that  the  streets  of  the  town  should  be  pro- 
tracted to  the  waterfront,  the  intervening  spaces  divided  into 
blocks  and  lots,  and  sold  in  subdivisions  in  such  a  manner  as  to 
preserve  to  the  public  ample  means  of  access  to  the  navigable 
waters  of  the  bay  and  estuary,  and  to  the  municipal  authorities 
ample  space  for  the  erection  of  wharves,  piers,  and  docks.  If 
any  reasonable  measures  to  this  end  had  been  taken,  a  sale  of  the 
lands  by  parcels  would  no  doubt  have  been  a  proper  exercise  of 
power  by  the  municipal  authorities,  but  a  transfer  in  bulk  to  a 
private  citizen,  without  any  reservation  of  the  right  of  access 
to  the  navigable  waters  by  which  the  town  was  almost  completely 
surrounded,  was  a  gross  and  evident  excess  of  power. 

Counsel  for  appellant  have  referred  us  to  the  numerous  de^ 
cisions  affirming  the  validity  of  sales  of  the  beach  and  water 
lots  of  San  Francisco,  but  there  is  not  the  slightest  similarity  be- 
tween the  two  cases.  The  grant  to  San  Francisco  was  of  the 
lots  platted  upon  a  survey  showing  streets  extending  to  and 
along  the  permanent  waterfront  of  the  city,  and  authority  to 
sell  the  lots  was  expressly  conferred  and  was  subject  to  no  con- 
dition, express  or  implied,  except  the  return  of  a  percentage  of 
the  proceeds  to  the  state.  There  was  no  other  trust  connected 
with  the  grant.  The  right  of  access  to  the  waterfront,  and  of 
sites  for  wharves,  etc.,  was  secured  in  advance  by  a  dedication 
of  the  streets  connecting  the  upland  with  the  ship  cliannel^ 
and  covering  its  whole  length.  No  power  of  the  corporation 
was  in  the  slightest  degree  impaired,  and  no  right  of  the  public 
infringed,  by  the  sale  of  the  lots  bounded  by  these  public  high- 
ways. What  had  been  done  in  San  Francisco  was  indeed  an 
example  and  a  guide  to  Oakland  in  disposing  of  her  waterfront, 
and  I  do  not  doubt  that  it  was  in  contempation  of  the  legislature 
that  substantially  the  same  course  should  be  pursued.  Certain 
it  is,  at  all  events,  that  no  such  downright  absurdity  can  be 
imputed  to  the  legislature  as  an  intention  to  vest  the  council  with 
authority  to  cut  the  town  off  from  access  to  the  waterfront  by 
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a  transfer  of  the  whole  strip  of  shore  lands  at  the  same  time  that 
they  were  charged  with  the  duty  of  erecting  wharves,  and  when 
the  construction  of  wharves  was  not  only  one  of  the  declared 
purposes  of  the  act,  but  was  the  express  motive  of  the  grant. 

My  conclusion  upon  this  point  is^  the  ordinances  and  deed 
of  1852-53^  by  which  it  was  attempted  to  transfer  the  entire 
waterfront  to  Carpentier,  were  wholly  void. 

And  no  doubt  this  fact  came  to  be  well  understood  by  Car- 
pentier himself,  for,  as  we  shall  see,  he  made  various  efforts  from 
time  to  time  to  strengthen  his  title  by  legislative  confirmation, 
purchases  at  execution  sales,  etc.,  and  these  are  the  matters  to 
be  next  considered. 

In  the  year  1854,  as  we  have  seen,  the  city  of  Oakland  was 
incorporated  as  successor  to  the  town,  and  with  the  same 
boundaries.  Some  time  after  its  incorporation,  it  commenced 
a  suit  in  equity  to  set  aside  the  grant  to  Carpentier,  on  the 
ground  of  fraud,  etc.  A  demurrer  to  the  complaint  was  sus- 
tained, and  the  city  declining  to  amend,  judgment  was  entered 
in  favor  of  defendants.  On  appeal  to  the  supreme  court,  this 
judgment  was  reversed,  and  the  cause  remanded  for  further 
proceedings.  (Oakland  v.  CarpetUier,  supra.)  Before  the  case 
came  to  trial  the  second  time  the  legislature  passed  the  act  of 
May  15,  1861  (Stats.  1861,  p.  334),  amending  the  charter  of  the 
city,  which  I  have  before  cited  in  connection  with  the  question 
of  boundaries.  This  act,  besides  some  trifling  amendments  re- 
lating to  the  rate  of  municipal  taxes  and  the  office  of  pound' 
keeper,  attempted,  as  I  have  shown,  to  enlarge  the  grant  of 
lands  by  giving  a  legislative  construction  to  the  original  defini- 
tion of  the  town  boundaries,  and,  in  addition  thereto,  amended 
section  12  of  the  act  of  1854,  by  re-enacting  it  in  these  terms: 

"Sec.  12.  The  corporation  created  by  this  act  shall  succeed 
to  all  the  legal  and  equitable  rights,  claims,  and  privileges,  and 
be  subject  to  all  the  legal  or  equitable  liabilities  and  obligations 
of  the  town  of  Oakland;  and  the  ordinances  of  the  board  of  trus- 
tees of  said  town  are  hereby  ratified  and  confirmed,  and  the  coun- 
cil shall  have  power  to  maintain  suits  in  the  proper  courts  to 
recover  any  right,  or  interest,  or  property,  which  may  have 
accrued  to  the  town  of  Oakland.'' 
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The  amendment  consisted  in  the  insertion  of  the  words  ^*and 
the  ordinances  of  the  board  of  trustees  of  said  town  are  hereby 
ratified  and  confirmed/^ 

Upon  the  passage  of  this  act  Garpentier  filed  a  supplemental 
answer  in  the  case  of  Oakland  v.  CarpetUier,  supra,  setting  up 
the  provisions  of  said  section  12  as  a  legislative  confirmation  of 
his  title,  and  when  the  case  again  went  to  the  supreme  court  this 
point  was  very  fully  argued  by  counsel,  but  not  decided  by  the 
court.     (See  Oakland  v.  Carpentier,  21  Cal.  642.) 

In  the  present  case,  however,  it  becomes  necessary  to  decide 
whether,  by  this  amendment  to  the  charter  of  the  city,  Carpen- 
tier was  invested  with  title  to  the  waterfront. 

It  was,  as  has  been  shown,  clearly  within  the  power  of  the 
legislature  to  grant  these  lands  to  Carpentier,  and  the  only 
question  to  be  decided  is,  whether  that  was  the  intention  of  the 
law.  If  such  was  the  intention,  it  cannot  be  denied  that  he 
then  became  vested  with  a  perfect  title. 

But  the  law  cannot  be  so  construed.  Up  to  this  point  Car- 
pentier had  no  title — ^his  asserted  grant  from  the  town  being 
absolutely  void,  and,  therefore,  if  this  aijaendment  to  the  city 
charter  had  the  effect  of  investing  him  with  complete  title^  it 
was  substantially  a  new  grant  by  the  legislature.  For  it  is  to 
be  remembered  that  the  pretended  grant  by  the  town  Jiad  been 
utterly  repudiated  by  its  successor,  the  city,  which  was  at  that 
very  time  endeavoring  by  its  suit  in  equity  to  have  its  title  to 
the  waterfront  judicially  established.  We  are  to  suppose,  tlien, 
that  the  legislature  intervened  in  this  controversy,  and,  ovct 
the  head  of  the  city,  transferred  by  its  fiat  the  whole  of  the 
waterfront  to  a  private  citizen;  and  not  only  that,  but  that  it 
conferred  upon  him  the  exclusive  right  for  more  than  a  quarter 
of  a  century  to  erect  wharves,  and  regulate  tolls  and  wharfage 
for  a  growing  and  ambitious  city.  For  a  confirmation  of  the 
ordinance  of  May  17,  1862,  not  only  transferred  the  land  ia 
controversy,  but  sanctioned  the  abdication  by  the  municipal 
authorities  of  their  governmental  functions  in  respect  to  wharves 
and  tolls. 

Of  course,  it  is  impossible  to  suppose  that  the  members  of 
the  legislature  actually  intended  to  bring  about  this  result,  and 
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the  only  question  ig,  whether  they  have  naed  language  which 
compels  a  construction  to  that  effect 

The  argument  of  the  appellant  is,  that  the  language  of  the 
amendment  necessarily  includes  all  the  ordinances  of  the  town, 
and  along  with  the  rest  the  ordinances  making  and  confrming 
the  grant.  In  other  words,  the  contention  is,  that  the  word 
^'ordinances,"  as  here  employed,  is  to  be  taken  in  its  widest  and 
most  comprehensive  sense.  But  there  is  a  well-recognized  rule 
of  construction  of  statutes  which  requires  the  rejection  of  the 
broadest  sense  of  a  word,  even  when  it  is  its  most  natural  and 
usual  sense,  if  that  is  necessary  in  order  to  give  effect  to  the  true 
intent  of  the  law,  or  to  prevent  a  result  at  variance  with  its 
apparent  purpose.  The  word  '^ordinance,'*  however,  in  its  usual 
and  primary  sense,  means  a  local  law — a  rule  of  conduct  pro* 
spective  in  its  operation,  and  applying  generally  to  the  persons 
and  things  subject  to  the  local  jurisdiction.  It  does  not,  in 
its  ordinary  use  or  signification,  include  a  grant  of  lands.  Con- 
ceding it  to  be  true  that  a  grant  of  lands  may  be  made  by  mu- 
nicipal ordinance,  it  is  equally  true  that  the  idea  of  such  a 
grant  is  not  suggested  by  the  use  of  the  word,  and  this  because 
it  is  a  very  unusual  mode  of  granting  lands.  It  is  to  be  pr&- 
sumed^  therefore,  that  in  this  instance  the  legislature  used  the 
word  in  its  ordinary  and  restricted  sense,  rather  than  in  a  sense 
which  would  bring  about  a  result  at  variance  with  the  purposes 
evinced  by  other  portions  of  the  act.  The  title  to  the  act,  and 
its  declared  purpose,  was  to  amend  the  charter  of  the  city  of 
Oakland,  and  it  did  make  some  trifling  amendments  really  geav 
mane  to  the  subject  As  an  amendment  it  became  part  and 
parcel  of  the  charter — ^whioh,  like  the  original  charter  of  the 
town,  conferred  the  power  and  imposed  the  duty  upon  the  mu- 
nicipal authorities  to  construct  wharves  and  regulate  tolls.  Can 
it  be  supposed,  then,  that  by  the  general  words  of  this  amend- 
ment the  legislature  intended  to  deprive  the  city  of  the  means 
of  executing  the  powers  imposed  upon  it,  or  that  it  intended  to 
make  a  grant  to  a  private  citizen  without  a  precedent  in  the  pre- 
vious l^slation  of  the  state,  and  without  a  parallel  in  its  subs^ 
quent  legislation?  While  it  is  true  that  the  legislature  had  the 
power  to  make  the  grant,  they  will  not  be  held  to  have  made  it 
imless  their  intention  so  to  do  has  been  dearly  manifested,  and 

CZVIIL  Cal.— IS 


/ 


194      Oakland  v.  Oakland  Water  Front  Co.    [118  Cal. 

here  certainly  such  an  intention  is  more  than  dubious.  There 
was  nothing  in  the  title  of  the  act  to  suggest  the  idea  of  a  grant 
to  Carpentier,  and  such  a  grant  was  in  no  degree  germane  to  the 
avowed  purpose  of  the  act  On  the  contrary,  it  was,  as  we  have 
seen,  at  variance  with  some  of  the  most  important  provisions  of 
the  charter.  For  these  reasons  I  conclude  that  the  amendment 
ratifying  and  confirming  the  ordinances  of  the  town  of  Oakland 
must  be  held  to  apply  exclusively  to  ordinances  properly  so  called 
— ^that  is,  to  the  local  laws  of  the  town,  and  not  to  ordinances 
which  were  mere  grants  or  attempted  grants  of  the  lands  of  the 
corporation — ^to  ordinances  adopted  in  pursuance  of  the  legisla- 
tive authority  of  the  council,  and  not  to  ordinances  which  were 
in  effect  mere  conveyances  or  attempted  conveyances  of  the  prop- 
erty interest  of  the  town  in  its  waterfront  lands. 

The  rule  of  construction  upon  which  this  conclusion  is 
founded  is  stated  and  illustrated  in  sections  113,  et  seq.,  of  End- 
lich  on  Interpretation  of  Statutes,  where  the  authorities  which 
support  it  are  very  fully  cited. 

In  this  connection  I  have  not  overlooked  the  case  of  Thomp- 
son V.  Thompson,  62  Cal.  164,  cited  and  relied  on  by  appellant 
But  that  case  sustains  the  contention  of  counsel  only  to  the  ex- 
tent that  it  holds  or  assumes  that  it  is  competent  for  the  legisla- 
ture to  confirm  or  validate  a  void  act  of  a  municipal  corporation. 
That  the  legislature  has  such  power  I  have  no  doubt,  but  the 
question  here  is,  whether  it  has  attempted  to  exercise  it  to  the 
extent  claimed,  and  as  to  that  matter  Thompson  v.  Thompson, 
supra,  is  not  in  point,  for  the  act  there  in  question  confirmed  "all 
the  acts  and  proceedings"  of  the  trustees — ^a  confirmation  as  com- 
prehensive and  universal  as  it  could  possibly  be  made.  No  con- 
struction of  the  language  of  that  act  could  have  excluded  the 
transfer  which  it  was  held  to  have  validated,  and  the  transfer 
itself  was  of  a  character  entirely  consistent  with  the  provisions  of 
the  charter. 

It  is  to  be  regretted,  I  think,  that  a  court  should  ever  feel  itself 
bound  by  rules  of  construction  to  give  effect  to  statutes  which 
ratify  and  confirm  by  wholesale  the  acts  of  municipal  or  other 
political  agencies  of  the  state.  There' is  no  more  reckless  or  dan- 
gerous species  of  legislation.  It  is  really  legislating  with  the 
eyes  shut,  and  under  the  mandatory  and  prohibitory  provisions  of 
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our  present  constitution  is  impossible.  Under  the  old  constitu- 
tion, however,  which,  in  respect  to  local  and  special  legislation, 
titles  of  bills,  etc.,  was  construed  to  be  merely  directory,  legisla- 
tion of  this  character  was  possible,  and  ratifying  laws  passed 
while  it  was  in  existence,  when  clear  and  explicit,  must  be  en- 
forced, no  matter  how  multifarious  or  incongruous  may  be  the 
subjects  which  they  embrace.  They  should,  however,  be  closely 
scrutinized  and  strictly  construed  in  order  to  prevent  as  far  as 
possible  the  evils  which  they  involve,  and  against  which  the  fram- 
ers  of  our  present  constitution  have  taken  such  strict  and  such 
necessary  precautions. 

The  next  contention  of  defendant  is,  that  although  Carpentier 
may  have  got  no  title  by  the  ordinances  of  1852-63  and  the  con- 
firming act  of  1861,  still  the  final  judgment  of  dismissal  in  the 
case  of  Oakland  v.  Carpentier,  supra,  estops  the  plaintiff  upon 
the  question  of  title. 

The  final  judgment  in  that  case  was  a  dismissal  in  obedience 
to  the  mandate  of  the  supreme  court,  and  the  opinion  of  that 
court  (21  Cal.  667)  shows  that  the  validity  of  Carpentier's  title 
was  not  determined.  All  that  was  determined  was  that  the  suit 
in  equity  could  not  be  maintained,  even  if  the  grant  to  Carpentier 
was  void.  If  it  was  void,  the  city  could  disregard  it  and  assert 
her  rights  in  any  method  appropriate  to  that  state  of  the  case. 

The  plaintiff  is  here  purstdng  the  appropriate  statutory  rem- 
edy for  establishing  and  enforcing  her  rights  if  the  grant  to 
Carpentier  was  void,  and  the  judgment  in  Oakland  v.  Carpentier, 
supra,  is  no  more  an  estoppel  than  the  dismissal  of  a  suit  in 
equity  upon  the  ground  that  there  was  a  plain,  speedy,  and  ade- 
quate remedy  at  law  would  be  a  bar  to  the  appropriate  action  at 
law. 

Defendant's  claim  of  title,  based  upon  the  several  execution 
sales  of  the  waterfront  under  judgments  against  the  town  of  Oak- 
land, is  the  next  point  requiring  notice.  It  is  unnecessary  to  go 
into  the  details  of  these  judgment  and  execution  sales.  A  suflBi- 
cient  answer  to  all  the  claims  based  upon  them  is  found  in  the 
conclusion  above  stated  that  the  lands  in  controversy  were  held 
subject  to  the  public  trust  of  laying  out  streets  through  them  to 
and  along  the  waterfront,  and  of  using  them  as  sites  for  wharves, 
docks,  piers,  and  other  essential  aids  to  commerce  and  to  the 
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traffic  of  a  seaport  town.  They  were  for  this  reason  not  subject 
to  levy  and  sale  under  execution.  {Hart  v,  Burnett,  15  Cal.  578.) 
The  difference  in  the  manner  in  which  the  waterfront  of  Oakland 
was  held  from  that  in  which  the  beach  and  water  lots  of  San 
Francisco  were  held  has  already  been  sufficiently  stated^  and 
demonstrates  the  inapplicability  of  the  decisions — such  as  Smith 
V.  Morse — ^holding  that  the  water  lots  were  the  subject  of  execu- 
tion sales. 

The  foregoing  discussion  brings  us  down  in  point  of  time  to 
the  year  1863,  when  the  suit  of  Oakland  v.  Carpentier,  supra, 
waa  finally  dismissed,  and  results  in  the  conclusion  that  Carpen- 
tier at  that  time  had  no  title.  The  attempted  transfer  to  him 
of  the  waterfront  was  void,  and  the  city  of  Oakland  was  free  to 
assert  her  rights  by  any  action  or  other  proceeding  appropriate 
to  that  state  of  the  case. 

Carpentier,  however,  still  asserted  the  validity  of  his  title,  and 
appears  to  have  retained  possession  of  such  portions  of  the  water- 
front as  he  had  found  occasion  to  occupy  by  himself,  his  lessees 
and  assignees. 

In  the  year  1867,  the  authorities  of  Oakland  again  began  to 
stir  in  the  matter.  A  contract  was  made,  or  proposed,  by  which 
an  attorney  was  retained  for  the  purpose  of  recovering  for  the 
city  the  waterfront  lands  and  the  rights  connected  therewith. 
But  before  the  commencement  of  any  action  or  other  proceeding 
for  that  purpose,  a  compromise  of  the  claims  of  the  city  was 
proposed  and  accepted.  At  that  time  the  transcontinental  rail- 
road was  approaching  completion,  and  the  Western  Pacific  Rail- 
road Company,  which  owned  the  franchise  from  Sacramento  to 
San  Jose,  was  projecting  a  branch  line  to  a  point  on  the  bay  at 
or  nesx  San  Francisco.  In  order  to  induce  that  company  to  make 
its  terminus  at  Oakland  Carpentier  offered  them  a  portion  of 
the  waterfront  claimed  by  him.  They,  however,  had  no  confi- 
dence in  the  validity  of  his  claim,  and  refused  to  consider  his 
proposition  unless  the  necessary  steps  should  be  taken  to  clear 
up  his  title.  The  whole  matter  was  then  submitted  to  the  city 
authorities  and  their  attorney,  with  the  result  that  a  compro- 
mise was  agreed  upon  and  subsequently  carried  out.  The  sub- 
stance of  this  agreement  was  that  the  city  should  procure  from 
the  legislature  the  necessary  authority  to  make  the  compromise. 
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that  a  small  portion  of  the  waterfront  should  go  to  the  city  and 
the  rest  be  divided  between  the  Oakland  Water  Front  Company — 
a  corporation  of  which  Carpentier  was  the  principal  stockholder 
— and  the  railroad  company.  The  principal  consideration  to  the 
city,  and  its  principal  share  in  the  compromise,  was  the  estab- 
lishment of  the  railroad  terminus  at  the  city  front  and  the  ex- 
penditure of  five  hundred  thousand  dollars  in  the  erection  of 
depots  and  other  terminal  works. 

In  pursuance  of  an  understanding  to  this  effect,  application 
was  made  to  the  legislature  and  an  act  was  passed  March  21, 
1868  (Stats.  1868,  p.  222),  as  follows: 

'^Section  1.  The  council  of  the  city  of  Oakland,  with  the  con- 
currence of  the  mayor  of  said  city,  is  hereby  authorized  and  em- 
powered to  compromise,  settle,  and  adjust  any  and  all  claims, 
demands,  controversies,  and  causes  of  action  in  which  the  said 
city  is  interested. 
''Sec.  2.  This  act  shall  take  effect  immediately.*' 
On  March  31,  1868,  all  the  parties  interested,  except  the  city^ 
executed  contracts  in  writing  embodying  the  terms  of  the  com- 
promise, and  on  April  Ist  and  2d  the  following  ordinances  were 
duly  adopted  by  the  city  council  and  approved  by  the  mayor: 
"The  council  of  the  city  of  Oakland  do  ordain  as  follows: 
"Section  1.  The  claims,  demands,  controversies,  disputes,  liti- 
gations, and  causes  of  action  heretofore  existing  between  the 
city  of  Oakland  on  the  one  part  and  Horace  W.  Carpentier 
and  his  assigns  of  the  other  part,  relating  to  the  force,  validity, 
and  effect  of  a  certain  ordinance  passed  by  the  board  of  trustees 
of  the  town  of  Oakland  on  the  eighteenth  day  of  May,  A.  D. 
1852,  and  enrolled  May  27,  1852,  signed  by  A.  Marier,  president 
of  the  said  board  of  trustees,  and  F.  K.  Shattuck,  clerk  of  said 
board,  entitled,  'An  ordinance  for  the  disposal  of  the  waterfront 
belonging  to  the  town  of  Oakland  and  to  provide  for  the  con- 
struction of  wharves,*  wherein  and  whereby,  for  the  considersr 
tions  therein  named,  'the  waterfront  of  said  town,  that  is  to  say, 
all  the  lands  lying  within  the  limits  of  the  town  of  Oakland  and 
between  high  tide  and  ship's  channeV  aa  described  in  the  act  of 
the  legislature  for  the  incorporation  of  said  town,  passed  May  4, 
1852,  together  with  all  the  right,  title,  and  interest  of  said  town 
therein,  together  with  all  the  privileges^  rights,  and  franchises 
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therein  mentioned,  were  sold,  granted,  and  released  to  Horace 
W.  Carpentier  and  his  assigns. 

"And  also  in  relation  to  the  validity,  force,  and  effect  of  a 
certain  conveyance,  executed  and  delivered  to  the  said  Carpen- 
tier, of  the  said  waterfront,  dated  May  31,  1852,  by  the  said 
Amedee  Marier,  president  of  said  board  of  trustees,  under  and  in 
pursuance  of  said  ordinance. 

"And  also  in  relation  to  the  force,  validity,  and  effect  of  a  cer- 
tain other  ordinance  passed  by  the  board  of  trustees  on  the 
thirtieth  day  of  December,  A.  D.  1852,  entitled,  ^An  ordinance  to 
improve  the  wharf  at  the  foot  of  Main  street,  and  to  extend  the 
time  for  construction  of  other  wharves,'  which  said  ordinance 
was  enrolled  January  1,  A.  D.  1853,  and  signed  by  said  president 
and  clerk  of  the  said  board  of  trustees,  wherein  and  whereby  the 
said  first-mentioned  ordinance  and  the  said  deed  of  conveyance 
were  recognized  and  approved. 

"And  also  in  relation  to  th6  force,  validity,  and  effect  of  a  cer- 
tain other  ordinance  entitled,  'An  ordinance  concerning  wharves 
and  the  waterfront,^  passed  on  the  twenty-seventh  day  of  August, 
A.  D.  1853,  by  said  board  of  trustees,  which  said  ordinance  was 
enrolled  dated  August  27,  A.  D.  1853,  and  was  signed  by  A.  W. 
Barrel!,  president,  and  A.  D.  Hurlbutt,  clerk,  of  the  said  board 
of  trustees,  wherein  and  whereby  the  said  first-mentioned  ordi- 
nance was  in  all  things  ratified  and  confirmed  and  the  said  water- 
front again  granted,  sold,  and  conveyed  to  the  said  Carpentier  in 
fee  simple  forever — ^are  hereby  compromised,  settled  and  adjust- 
ed, and  the  said  above-mentioned  ordinances  and  conveyances  are 
made  valid,  binding,  and  ratified  and  confirmed,  and  all  dis- 
putes, litigations,  controversies,  and  claims  in  and  to  the  fran- 
chises and  property  described  in  said  ordinances  and  deed  of 
conveyance,  and  every  part  thereof,  are  abandoned  and  released 
by  the  said  city  of  Oakland  to  the  said  Carpentier  and  his  assigns 
upon  the  following  conditions,  to  wit,  that  the  said  Carpentier 
and  his  assigns  shall  convey  by  proper  and  sufficient  deeds  of 
conveyance  all  the  property  and  franchises  mentioned  and  de- 
scribed in  said  ordinances  and  deed  of  conveyance  hereinbefore 
referred  to,  to  the  Oakland  Water  Front  Company,  to  be  used 
and  applied  in  accordance  with  the  terms,  conditions,  stipulations, 
and  agreements,  contained  in  certain  contracts  between  the  said 
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Oakland  Water  Front  Company  and  the  Western  Pacific  Rail- 
road Company  and  other  parties^  bearing  even  date  herewith, 
with  the  exceptions  in  the  agreement  specified.  But  nothing 
herein  contained  shall  be  deemed  to  affect  any  rights  of  the  San 
Francisco  and  Oakland  Railroad  Company  derived  under  an 
ordinance  oi  the  city  of  Oakland  passed  the  twentieth  day  of  No- 
vember, 1861. 

"Passed  Apiil  1,  1868. 

'TB.  F.  PENDLETON, 

'Tresident  of  the  CounciL 
"Attest:  H.  Hillebrand,  City  Clerk. 

"Approved  April  1,  A.  D.  1868. 

"SAM  MERRITT, 

*^ayor.'' 

*The  council  of  the  city  of  Oakland  do  ordain  as  follows: 

"An  ordinance  entitled  an  ordinance  to  amend  an  ordinance 
entitled  *An  ordinance  for  the  settlement  of  controversies  and 
disputes  concerning  the  waterfront  of  the  city  of  Oakland,  the 
franchises  thereof,  and  other  matters  relating  thereto.* 

"Section  1.  The  third  clause  of  section  1  shall  be  amended  to 
read  as  follows:  And  also  in  relation  to  the  force,  validity,  and 
eflEect  of  a  certain  other  ordinance  passed  by  the  board  of  trus- 
tees on  the  thirtieth  day  of  December,  1862,  entitled  'An  ordi- 
nance to  approve  the  wharf  at  the  foot  of  Main  street  and  to  ex- 
tend the  time  for  constructing  the  other  wharves,'  which  said 
ordinance  was  enrolled  January  1,  1853,  and  signed  by  the  said 
president  and  clerk  of  the  said  board  of  trustees,  wherein  and 
whereby  the  said  first^mentioned  ordinance  and  the  said  deed 
of  conveyance  were  recognized  and  approved. 

'Tassed  April  2,  1868. 

"B.  F.  PENDLETON, 
*Tresident  of  the  CounciL 

"Approved  April  2,  A.  D.  1868. 

"SAM  MERRITT, 

"Mayor." 

*^The  council  of  the  city  of  Oakland  do  ordain  as  follows: 
"Section  1.  It  appearing  to  the  satisfaction  of  the  council  that 
all  terms  and  conditions  of  a  certain  ordinance  heretofore  passed^ 
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entitled  'An  ordinance  for  the  settlement  of  controveraies  and 
disputes  concerning  the  waterfront  of  the  city  of  Oakland,  the 
fmnchises  thereof  and  other  matters  relating  thereto/  having 
been  fully  satisfied  and  complied  with  by  Horace  W.  Carpentier 
and  his  assigns,  all  the  ordinances  and  deeds  therein  mentioned 
and  described  are  hereby  finally  ratified  and  confirmed,  and  all 
disputes,  controversies,  claims,  demands,  and  causes  of  action 
heretofore  existing  between  the  city  of  Oakland  on  the  one  part 
and  Horace  W.  Carpentier  and  his  assigns  of  the  other  part^  re- 
lating to  the  force  and  validity  of  the  said  ordinances  and  deed, 
are  hereby  abandoned  and  released  by  the  said  city  of  Oakland 
to  the  said  Carpentier  and  his  assigns;  provided,  that  nothing 
herein  contained  shall  release  the  right  of  the  city  of  Oakland 
to  the  reversion  of  the  property,  franchises,  and  rights  released^ 
as  provided  in  the  contract  between  the  Western  Pacific  Bailroad 
Company  and  the  Oakland  Water  Front  Company,  in  case  said 
city  of  Oakland  shall  become  entitled  to  same  imder  said  con- 
tract. 


'Tassed  April  2,  A.  D,  1868. 


'^Approved  April  2,  1868. 


'"B.  P.  PENDLETOIT, 

'Tresident  CounciL 


'^SAM  MERRITT,  Mayor. 
"Attest:  H.  Hillebrand,  City  Clerk.'' 

Z  am  utterly  unable  to  see  any  reason  for  denying  the  efficacy 
of  this  compromise. 

By  the  very  terms  of  the  act  the  council,  with  the  concurrence 
of  the  mayor,  was  authorized  to  compromise,  settle,  and  adjust 
any  and  all  controversies  in  which  the  said  city  was  interested. 
This  is  very  different  from  the  paraphrase  "its  controversies," 
which  counsel  for  respondent  use  in  their  argument.  There  la 
eome  plausibility  in  the  contention  that  authority  merely  to  com- 
promise "its  controversies''  would  not  enable  the  city  to  alienate 
property  held  subject  to  a  public  trust,  but  authority  to  com* 
promise,  settle,  and  adjust  any  controversy  in  which  it  was  in- 
terested, conferred  by  the  same  power  that  created  the  trust,  is 
certainly  comprehensive  enough  to  sustain  a  transfer  of  the  prop- 
erty subject  to  the  trust. 
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Nor  is  there  anything  in  the  suggestion  that  there  was  no  exist- 
ing controversy  with  Carpentier  to  be  compromised.  11  ever 
there  was  a  flagrant  and  notorious  controversy  over  anything, 
there  certainly  was  such  a  controversy  between  Carpentier  and 
the  city  of  Oakland  over  this  waterfront,  and  it  was  none  the 
less  a  controversy  because  on  the  21st  of  March,  1868,  there  was 
no  action  or  legal  proceeding  actually  pending  in  court.  As  to 
the  alleged  unreasonableness  of  the  compromise,  it  can  only  be 
said  to  have  been  unreasonable  in  the  sense  that  the  city  gave  up 
too  much  and  kept  too  little.  But  what  the  city  should  exact, 
or  concede,  in  making  the  compromise  was  a  matter  confided  to 
the  discretion  of  the  mayor  and  council,  and,  in  the  absence  of 
fraud,  their  judgment  is  conclusive. 

The  conclusion,  I  think,  necessarily  follows  that  from  and 
after  the  second  day  of  April,  1868,  the  city  of  Oakland  ceased 
to  be  the  owner  as  trustee,  or  otherwise,  of  any  portion  of  her 
waterfront  except  those  portions  secured  to  her  by  the  compro- 
mise of  that  date,  and  such  streets,  thoroughf ares>  and  other  par- 
cels as  may  have  been  previously  dedicated  to  public  use.  As  to 
all  such  places  the  transfer  to  the  Water  Front  Company  and  its 
assigns  was  subject  to  the  public  easement,  and  the  city  as  trus- 
tee for  the  public  is  no  doubt  entitled  to  a  decree  in  this  action 
defining  her  right  of  control  over  the  lands  so  dedicated. 

With  respect  to  such  streets  and  public  places,  the  various  con- 
sent decrees,  relied  upon  by  defendant,  constitute  no  estoppel, 
and  the  statute  of  limitations  does  not  apply. 

It  results  from  what  has  been  said  that  the  judgment  on  both 
appeals  and  the  order  denying  a  new  trial  must  be  reversed,  and 
the  cause  remanded  for  further  proceedings  in  accordance  with 
the  views  herein  expressed.    It  is  accordingly  so  ordered. 

Temple,  J.,  and  Van  Fleet,  J.,  concurred. 

McFABLAND,  J.,  concurring. — ^I  concur  in  the  judgment  of 
reversal  and  in  the  conclusion  reached  in  the  opinion  of  the  chief 
justice  that  the  grant  involved  in  this  case,  and  the  land  claimed 
by  the  waterfront  company  is  limited  by  the  line  of  low  tide  on 
the  westerly  side,  and  on  the  estuary,  and  with  respect  to  all 
other  boundaries,  by  the  lines  designated  in  said  opinion.  In 
that  view  the  case  at  bar  is  not  within  the  Chicago  case;  and 
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with  respect  to  the  general  power  of  the  state  to  dispose  of  her 
lands  lying  under  navigable  waters  within  her  borders,  I  express 
no  opinion.  As  thus  limited  there  is  no  question  as  to  the  power. 
I  think  that  title  to  the  land  in  contest  passed  to  the  grantor 
of  the  waterfront  company  before  the  compromise  of  1868 — at 
least  by  the  confirmatory  legislative  act  of  1861.  In  other  re- 
spects I  concur  in  the  opinion  of  the  chief  justice  and  in  the  di- 
rections given  therein  to  the  court  below. 

GAEOUTTE,  J.,  concurring. — I  concur  in  the  judgment  of 
reversal.  The  grant  in  this  case  should  be  confined  within  the 
smallest  limits  possible.  The  state  should  have  the  benefit  of  all 
doubtful  constructions  in  matter  of  description,  and  for  this  rea- 
son the  westerly  line  of  the  grant  should  be  established  at  the 
point  of  low  tide.  In  this  respect  I  agree  with  the  conclusion  of 
the  chief  justice. 

There  is  no  trust  relation  existing  between  the  state  and  its 
people  which  prevents  the  disposition  of  its  tide  lands.  The  title 
to  such  lands  is  in  the  state  as  perfect,  full,  and  complete  bs  title 
to  land  can  vest;  and,  in  the  absence  of  statutory  or  constitu- 
tional law  to  the  contrary,  the  state  has  the  power  to  part  with 
such  title.  This  power  has  always  been  recognized  and  exercised 
by  the  state.  It  is  the  settled  policy  of  the  state.  Acting  under 
it,  the  state  has  parted  with  tens  of  thousands  of  acres.  Indeed,  it 
may  be  said  that  all  such  lands  have  passed  from  the  state  to 
private  ownership.  If,  by  some  principle  of  law  not  to  be  found 
in  constitution  or  statute,  a  trust  rests  upon  these  lands  in  favor 
of  the  public,  a  trust  which,  like  the  burden  that  rested  upon 
Sinbad,  can  never  be  shifted,  then  every  grant  of  such  land  by 
the  state  in  the  past  is  void,  and  the  whole  theory  upon  which 
the  state  has  acted  in  the  disposition  of  these  lands  has  been 
wrong.  That  such  result  necessarily  follows  is  plain,  for  this 
trust,  if  there  be  one,  is  a  trust  for  all  time,  and  attaches  to  every 
rood  of  tide  land  in  the  state.  If  the  power  exists  in  the  state 
to  release  a  single  square  foot  from  its  embrace,  that  power  exists 
to  release  it  all;  for,  when  quantity  is  considered,  it  becomes  a 
question  of  policy  and  not  one  of  power.  I  am  satisfied  no  trust 
ever  rested  upon  the  tide  lands  of  this  state  which  prevents  an 
absolute  disposition  of  them.  "* 
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Conceding  the  power  of  the  state  to  vest  the  absolute  title  to 
these  lands  in  the  town  of  Oakland,  did  the  state  exercise  that 
power?  It  is  now  claimed  by  the  city  of  Oakland  that  it  held 
these  lands  in  trust  from  the  state,  and  that  it  was  an  act  ultra 
vires  upon  its  part  to  dispose  of  them  to  Carpentier.  Conceding 
for  present  purposes  the  soundness  of  this  contention,  still  the 
city  has  no  prop  to  depend  upon  for  support.  This  is  so  because 
the  city  of  Oakland  transferred  the  title  to  these  lands  to  Carpen- 
tier by  ordinance,  and  subsequently  the  state  legislature,  by  act 
of  1861,  ratified  and  confirmed  "all  the  ordinances'^  of  the  town 
of  Oakland.  This  ordinance  answered  to  that  description;  it 
came  within  that  clafis;  and  this  court  is  bound  to  assume  that 
the  legislature  meant  what  it  said.  The  confirmation  and  ratifi- 
cation of  this  ordinance  by  the  state  legislature  made  the  grant 
to  Carpentier  a  l^gislatiye  grant;  and  such  grant  for  all  purposes 
stood  as  a  direct  grant  to  him  from  the  state.  The  views  here 
expressed  refer  to  tide  lands  not  covered  by  navigable  waters.  As 
to  lands  under  navigable  waters  I  leave  the  question  open. 

HABEISON",  J.,  dissenting. — ^I  am  unable  to  agree  with  the 
conclusion  reached  by  a  majority  of  the  court.  The  plaintiff 
brought  this  action  to  quiet  its  title  as  against  the  defendant  to 
certain  lands  lying  below  the  line  of  ordinary  high  tide  of  the 
bay  of  San  Francisco  and  the  estuary  of  San  Antonio,  and  within 
the  boundaries  of  the  city  of  Oakland,  as  defined  in  the  act  in- 
corporating said  city,  April  24,  1862.  The  cause  was  tried  by 
the  court,  and  judgment  rendered  in  favor  of  the  plaintiff  that 
as  to  the  lands  described  in  the  complaint,  with  the  exception  of 
certain  designated  parcels  described  in  the  judgment,  the  title  of 
the  plaintiff  is  good  and  valid,  and  is  vested  in  and  held  by  it  as 
a  public  corporation  and  governmental  agency  of  the  state  of 
California  for  the  conamon  benefit  of  all  the  people  of  the  state 
and  the  whole  public;  and  that,  as  to  certain  parcels  described  in 
the  judgment  and  which  are  found  to  have  been  filled  in  and 
raised  above  the  level  of  ordinary  natural  high  tide,  the  plaintiff 
has  lost  and  the  defendant  has  acquired  the  title  in  fee  thereto, 
and  the  defendant's  title  thereto  is  good  and  valid;  and  also  that 
the  plaintiff  is  not  the  owner  of  that  part  of  the  land  described 
in  the<;omplaint  which  lies  southwardly  from  the  present  south- 
em  boundary  line  of  the  city  of  Oakland.    A  motion  for  a  new 
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trial  was  made  by  the  defendant  and  denied^  and  from  the  judg- 
ment in  favor  of  the  plaintiff  and  the  order  denjring  a  new  trial 
the  defendant  has  appealed. 

The  town  of  Oakland  was  incorporated  by  an  act  of  the  legis- 
lature May  4,  1852  (Stats.  1852,  p.  180),  with  the  following 
boundaries:  ''On  the  northeast  by  a  straight  line  at  right  angles 
with  Main  street,  running  from  the  bay  of  San  Francisco  on  the 
north  to  the  southerly  line  of  the  San  Antonio  creek  or  estuary, 
crossing  Main  street  at  a  point  three  hundred  and  sixty  rods 
northeasterly  from  'Oakland  House,'  on  the  comer  of  Main  and 
First  streets,  as  represented  on  Portois'  map  of  'Contra  Costa* 
on  file  in  the  office  of  the  secretary  of  state;  thence  down  the 
southerly  line  of  said  creek  or  slough  to  its  mouth  in  the  bay; 
thence  to  ship  channel;  thence  northerly  and  easterly  by  the  line 
of  ship  channel  to  a  point  where  the  same  bisects  the  said  north- 
eastern boundary  line/' 

Section  3  of  the  act  incorporating  the  town  declares:  "The 
board  of  trustees  shall  have  power  to  make  such  by-laws  and  or- 
dinances as  they  may  deem  proper  and  necessary;  to  regulate, 
improve,  sell,  or  otherwise  dispose  of  the  common  property;  to 
prevent  and  extinguish  fires;  to  lay  out,  make,  open,  widen,  reg- 
ulate, and  keep  in  repair  all  streets,  roads,  bridges,  ferries,  public 
places,  and  grounds,  wharves,  docks,  piers,  slips,  sewers,  walls, 
and  alleys,  and  to  authorize  the  construction  of  the  same,  and, 
with  a  view  to  facilitate  the  construction  of  wharves  and  other 
improvements,  the  lands  lying  within  the  limits  aforesaid,  be- 
tween high  tide  and  ship  channel,  are  hereby  granted  and  released 
to  said  town;  provided  that  said  lands  shall  be  retained  by  said 
town  as  common  property,  or  disposed  of  for  the  purposes  afore- 
said; to  regulate  and  collect  wharfage  and  dockage,  etc.*' 

May  18,  1852,  the  trustees  of  the  town  of  Oakland  adopted  an 
ordinance  entitled  "An  ordinance  for  the  disposal  of  the  water- 
front belonging  to  the  town  of  Oakland,  and  to  provide  for  the 
construction  of  wharves.'*  The  ordinance  is  in  the  following 
terms: 

"Section  1.  The  exclusive  right  and  privilege  of  constructing 
wharves,  piers,  and  docks  at  any  points  within  the  corporate  lim- 
its of  the  town  of  Oakland,  with  the  right  of  collecting  wharfage 
and  dockage  at  such  rates  as  he  may  deem  reasonable,  is  hereby 
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granted  and  confirmed  unto  Horace  W.  Carpentier,  and  his  legal 
representatives,  for  the  period  of  thirty-seven  years;  provided, 
that  the  said  grantee  or  his  representatives  shall,  within  six 
months,  provide  a  wharf  at  the  foot  of  Main  street  at  least  twenty 
feet  wide  and  extending  toward  deep  water  fifteen  feet  beyond 
the  present  wharf  at  the  foot  of  said  street. 

**Sec.  2.  With  a  view  the  more  speedily  to  carry  out  the  inten- 
tions and  purposes  of  the  act  of  the  legislature  passed  May  4, 
1852,  entitled,  *An  act  to  incorporate  the  town  of  Oakland,  and 
to  provide  for  the  construction  of  certain  wharves  thereat,'  in 
which  certain  property  is  granted  and  released  to  the  town  of 
Oakland  to  facilitate  the  making  of  certain  improvements,  now, 
therefore,  in  consideration  of  the  premises  herein  contained,  and 
of  a  certain  obligation  made  by  said  Horace  W.  Carpentier  with 
the  town  of  Oakland  in  which  he  undertakes  to  build  for  said 
town  a  public  schoolhouse,  the  waterfront  of  said  town,  that  is 
to  say,  all  the  lands  lying  within  the  limits  of  the  town  of  Oak- 
land between  high  tide  and  ship  channel,  as  described  in  said 
act,  together  with  all  the  right,  title,  and  interest  of  the  town 
of  Oakland  therein,  is  hereby  sold,  granted,  and  released  unto  the 
said  Horace  W.  Carpentier,  and  to  his  assigns  or  legal  representar 
tives^  with  all  the  improvements,  rights,  and  interests  thereunto 
belonging/' 

Section  3  provided  for  the  execution  of  a  conveyance  of  said 
lands  to  Carpentier  by  the  president  of  the  board  of  trustees.  By 
virtue  of  this  ordinance  the  president  of  the  board  of  trustees, 
A.  Marier,  executed  to  Carpentier  a  conveyance  of  the  land  May 
31,  1852.  The  interest  thus  conveyed  to  Carpentier  became 
vested  in  the  defendant  herein  prior  to  the  commencement  of 
this  action,  and  the  lands  so  conveyed  to  him  are  included  within 
the  description  contained  in  the  complaint  herein. 

The  plaintiff  was  originally  incorporated  by  an  act  of  the  legis- 
lature passed  May  26, 1854  (Stats.  1864,  p.  187),  and  succeeded  to 
all  the  rights  and  claims  of  the  town  of  Oakland  in  said  lands; 
and  was  reincorporated  in  1862  (Stats.  1862,  p.  337),  and  was  then 
empowered  to  maintain  suits  to  recover  any  right  or  interest  to 
property  which  may  have  accrued  to  the  town  and  city  of  Oak- 
land. 
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The  court  below  held  that  the  foregoing  ordinance,  and  the 
deed  of  Marier  purporting  to  sell  and  dispose  of  the  lands  therein 
described  were  null  and  void,  and  that  said  board  of  trustees  had 
no  right  or  power  to  pass  said  ordinance,  and  said  Marier  had  no 
right  or  power  to  execute  said  instrument  in  pursuance  thereof. 
The  correctness  of  this  finding  underiies  the  decision  of  the  court 
and  the  rights  of  the  parities  hereto,  and  has  property  received 
the  main  consideration  in  the  argument  of  counsel  and  by  the 
couri;  in  determining  the  case. 

The  questions  thus  presented  for  determination  are  the  nature 
or  character  of  the  tenure  by  which  the  state  holds  the  title  to  the 
tide  lands  within  its  borders,  and  the  effect  of  the  act  granting 
these  lands  to  the  town  of  Oakland,  and  also  the  interest  in  the 
land  which  was  taken  by  Carpentier  by  virtue  of  the  ordinance, 
as  well  as  the  effect  of  subsequent  legislative  acts  and  judicial 
proceedings. 

1.  The  nature  of  the  state's  title  to  tide  lands  and  lands  cov- 
ered by  navigable  waters,  as  well  as  the  effect  of  a  conveyance  of 
these  lands  by  a  grant,  either  directly  from  the  legislature  or 
through  legislative  authority,  has  been  the  subject  of  frequent 
consideration  by  the  couri»,  and  many  expressions  are  found  in 
opinions  given  in  deciding  the  cases  in  which  the  title  is  charac- 
terized as  that  of  an  absolute  owner  in  fee.  The  cases  in  which 
the  question  has  been  considered  have  in  nearly  all  instances, 
however,  been  those  in  which  the  right  to  the  disputed  lands 
was  controverted  by  individuals  claiming  the  same  as  against 
each  other  by  virtue  of  conflicting  grants  or  claims  derived  un- 
der the  state,  or  when  the  rights  of  a  grantee  of  the  state  were 
opposed  to  one  claiming  by  prescription,  or  by  virtue  of  a  riparian 
claim,  or  to  a  claim  alleged  to  be  paramount  or  anterior  to  that 
of  the  state,  and  have  arisen  only  where  limited  areas  were  in- 
volved. In  these  cases  courts  in  determining  the  title  of  the 
grantee  under  the  state  have  characterized  the  original  title  of 
the  state  thus  conveyed  to  him  as  that  of  a  sovereign  with  the 
full  power  of  disposition;  but,  as  was  said  by  the  supreme  court 
of  the  United  States  in  discussing  this  question  in  the  Chicago 
case  hereinafter  cited:  "General  language  sometimes  found  in 
opinions  of  the  courts  expressive  of  absolute  ownership  and  con- 
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trol  by  the  state  of  lands  under  navigable  waters,  irrespective  of 
any  trust  aa  to  their  use  and  disposition,  must  be  read  and  con- 
strued with  reference  to  the  special  facts  of  the  particular  cases.'' 
In  Weber  v.  Harbor  Commrs.,  18  Wall.  67,  the  facts  pertinent  to 
the  lands  then  in  question  did  not  require  an  investigation  or 
determination  of  tlie  nature  of  the  state's  title,  but  the  court  in 
its  opinion  declared  that  the  state  had  ^^absolute  property  in  and 
dominion  and  sovereignty  over  all  soils  under  the  tide  waters 
within  her  limits,  with  the  consequent  right  to  dispose  of  the  title 
to  any  part  of  said  soils  in  such  manner  as  she  might  deem  prop- 
er, subject  only  to  the  paramount  right  of  navigation  over  the 
waters,  so  far  as  such  navigation  might  be  required  by  the  neces- 
sities of  commerce  with  foreign  nations,  or  among  the  several 
states.''  Similar  expressions  may  be  found  in  opinions  in  other 
cases,  but  in  none  of  these  cases  prior  to  that  of  Illinois  Cent.  R,B. 
Co.  V.  Illinois,  146  U.  S.  387,  was  the  question  directly  presented 
afl  between  the  rights  of  the  grantee  and  the  rights  of  the  public 
remaining  in  the  granted  lands,  or  the  extent  to  which  the  state 
had  the  power  to  grant  such  lands,  or  whether  there  were  any 
limitations  upon  the  exercise  of  this  power.  In  that  case  the 
state  of  Illinois  had  attempted  to  alienate  certain  lands  beneath 
the  waters  of  Lake  Michigan,  which  included  a  large  portion  of 
the  waterfront  of  Chicago,  and  the  supreme  court  of  the  United 
States  was  for  the  first  time  called  upon  to  consider  the  extent 
to  which  the  right  of  the  state  to  grant  lands  thus  held  for  pub- 
lic use  could  be  exercised  without  impairing  the  rights  of  those 
for  whose  benefit  the  trust  existed,  and  in  so  doing  pointed  out 
more  clearly  than  had  been  previously  done  the  nature  of  this 
tenure,  and  that  there  are  limitations  upon  the  right  of  the 
state  to  dispose  of  such  lands.  In  its  opinion  in  that  case  it 
modified  its  previous  declaration  in  Weber  v.  Harbor  Commrs,, 
supra,  of  the  state's  power  of  disposition  of  such  lands,  by  in- 
serting the  qualification  "when  that  can  be  done  without  sub- 
stantial impairment  of  the  interest  of  the  public  in  the  waters." 
The  expressions  found  in  many  of  the  opinions,  and  repeated 
in  the  foregoing  quotation  from  Weber  v.  Harbor  Commrs.,  supra, 
that  the  state  holds  the  dominion  and  sovereignty  over  these 
lands,  as  well  as  the  frequent  statement  that  the  state  is  sover- 
eign, is  apt  to  be  misleading  unless  the  proper  significance  of  the 
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term  "sovereign"  when  thua  used  is  also  considered.  To  the  ex- 
tent that  the  state  is  not  subject  to  any  superior  control  or  au- 
thoritj  it  is  sovereign^  but  it  does  not  follow  that  it  has  absolute 
autliority,  or  that  its  power  of  disposition  over  these  lands  is 
withoiit  limitation.  Under  the  political  system  of  this  country 
the  actual  sovereign  is  the  people,  and  all  power  of  goyemment 
and  ownership  of  public  property  is  vested  in  them,  and  is  to  be 
exercised  solely  for  their  benefit.  The  state  is  but  the  organized 
form  of  government  which  the  people  have  established  for  their 
protectionj  both  rb  individuals  and  as  a  body  politic,  with  powers 
defined  in  a  written  constitution,  and  is  sovereign  only  to  the  ex- 
tent with  which  the  people  have  invested  it  with  their  sover- 
eignty. Being  only  a  political  entity,  the  powers  and  sovereignty 
thus  conferred  by  the  people  must  be  exercised  by  individuals, 
and  the  exercise  of  the  power  under  consideration  has  been  in- 
trusted to  the  legislature.  The  legislature  is,  however,  only  the 
agent  and  representative  of  the  people,  and  holds  the  power  and 
sovereignty  conferred  upon  it  in  trust  that  they  shall  be  exer- 
cised in  the  interest  and  for  the  benefit  of  its  constituent,  and 
subordinate  to  the  trust  under  which  they  are  held.  As  in  the 
case  of  any  other  agent  or  trustee,  an  act  done  by  it  for  the  pur- 
pose and  with  the  necessary  result  of  injuring  its  principal,  or  of 
destroying  the  subject  matter  of  the  trust,  even  though  done  un- 
der the  forms  of  the  authority  conferred  upon  it>  will  be  held  in- 
effective. 

Whatever  power  or  sovereignty  has  been  conferred  upon  the 
state  to  be  exercised  only  for  the  benefit  and  in  the  interest  of 
the  entire  people^  cannot  be  abdicated  or  surrendered  to  individ- 
uals, or  exercised  in  favor  of  some  to  the  detriment  or  disad- 
vantage of  others.  The  lands  which  the  state  holds  in  trust  for 
the  entire  public  are  held  by  it  in  this  limited  sovereignty,  and 
under  the  same  trust  aa  is  the  police  power,  or  the  power  of  taxa- 
tion, or  the  right  of  eminent  domain,  and  for  the  same  reason  are 
incapable  of  being  placed  beyond  its  control.  Although  the  state 
is  vested  with  the  dominion  and  sovereign  control  of  these  lands, 
it  does  not  follow  that  its  power  of  disposition  is  the  same  aa 
that  of  an  individual  over  lands  of  which  he  holds  the  absolute 
fee,  or  that  its  tenin-e  of  the  lands  is  identical  with  that  of  an  in- 
dividual owner.     These  lands  are  not  held  for  the  purposes  of 
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Bale,  or  for  producing  revenue  or  income  therefrom,  but  axe  uni- 
versally declared  to  be  held  for  the  use  and  benefit  of  the  public, 
and  the  power  of  alienation,  aa  well  as  the  title  of  the  state  there- 
to, is  limited  by  this  trust  under  which  they  are  held.  In 
Illinois  Cent.  R.  B,  Co,  v.  Illinois,  supra,  it  was  said  that  the  title 
of  the  state  to  these  lands  ^^is  a  title  different  in  character  from 
that  which  the  state  holds  in  lands  intended  for  sale.  It  is  dif- 
ferent from  the  title  which  the  United  States  hold  in  the  public 
lands  which  are  open  to  pre-emption  and  sale.  It  is  a  title  held 
in  trust  for  the  people  of  the  state  that  they  may  enjoy  the  navi- 
gation of  the  waters,  carry  on  commerce  over  them,  and  have 
liberty  of  fishing  therein,  freed  from  the  obstruction  or  interfer- 
ence of  private  parties The  trust  devolving  upon  the  state 

for  the  public,  and  which  can  only  be  discharged  by  the  manage- 
ment and  control  of  property  in  which  the  public  has  an  iuter- 
est,  cannot  be  relinquished  by  a  transfer  of  the  property.  The 
control  of  the  state  for  the  purposes  of  the  trust  can  never  be 
lost,  except  as  to  such  parcels  as  are  used  in  promoting  tiie  in- 
terests of  the  public  therein,  or  can  be  disposed  of  without  any 
substantial  impairment  of  the  public  interest  in  the  lands  and 

waters  remaining The  state  can  no  more  abdicate  its 

trust  over  property  in  which  the  whole  people  are  interested,  like 
navigable  waters  and  soils  under  them,  so  as  to  leave  them  entire- 
ly under  the  use  and  control  of  private  parties,  except  in  the  in- 
stances of  parcels  mentioned  for  the  improvement  of  the  navi- 
gation and  use  of  the  waters,  or  when  parcels  can  be  disposed  of 
without  impairment  of  the  public  interest  in  what  remainsj  ihun 
it  can  abdicate  its  police  powers  in  the  administration  of  govern- 
ment and  the  preservation  of  the  peace.  In  the  administration 
of  government,  the  use  of  such  powers  may  for  a  limited  period 
be  delegated  to  a  municipality  or  other  body,  but  there  always 
remains  with  the  state  the  right  to  revoke  those  powers,  and  ex- 
ercise them  in  a  more  direct  manner,  and  one  more  conforiDable 
to  its  wishes.  So  with  trusts  connected  with  public  property, 
or  property  of  a  special  character,  like  lands  under  navigable 
waters,  they  cannot  be  placed  entirely  beyond  the  direction  and 
control  of  the  state.** 

The  question  of  the  unlimited  power  of  the  legislature  to  ^rant 

these  lands  into  private  ownership  may  be  fairly  presented  for 
cxvm.  CAL.-14 
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consideration  by  assuming  that  that  body  could  be  induced  to 
make  a  grant  to  oa  individual  or  to  a  corporation  of  all  the  tide 
landa  and  lands  covered  by  navigable  waters  belonging  to  the 
Btate,  IrreBpeetive  of  the  constitutional  limitation  in  this  state 
against  gifts  of  public  property,  it  would  not  be  contended  for 
a  moment  that  such  a  grant  could  be  sustained.  "A  grant  of  all 
the  lands  under  the  navigable  waters  of  a  state  has  never  been  ad- 
judged to  be  within  the  Jegislatlve  power;  and  any  attempted 
grant  of  the  kind  would  be  held,  if  not  absolutely  void  on  its 
face,  as  subject  to  revocation,"  {Illinois  dnt  R.  E,  Co.vJllinois, 
jupra.)  It  waa  said  by  the  supreme  court  of  Kew  Jersey  in 
Arnold  v.  Mundy,  6  K.  J.  L.  1, 10  Am.  Dec.  356:  "The  sovereign 
'power  itself  cannot,  coimstently  with  the  principles  of  the  law 
-of  nature  and  the  constitution  of  a  well-ordered  society,  make  a 
direct  and  absolute  grant  of  the  waters  of  the  state  diveating  all 
the  citizens  of  their  coirtnoE  right  It  would  be  a  grievanee 
which  never  could  be  long  borne  by  a  free  people."  A  grant  to 
■an  individual  of  all  of  the  land  covered  by  the  Sacramento  river, 
■or  lying  within  the  ebb  and  flow  of  the  tide  tJiereon,  would  mani> 
festly  be  beyond  the  power  of  the  legislature;  but  a  grant  of  the 
entire  w^aterfront  of  a  municipality,  by  which  all  ingresfi  and 
egress  between  the  upland  and  the  navigable  waters  bordering 
thereon  is  cut  off  or  placed  at  the  arbitrary  will  of  an  individual, 
diffeiB  only  in  degree  from  a  grant  of  the  bed  of  the  Sacramento 
river  or  of  the  waterfront  of  the  entire  state.  It  was  shown  by 
tcBtimony  in  the  present  case  that  the  distance  from  the  line  of 
ordinary  high  tide  to  ship  channel,  meflsured  along  the  north- 
easterly boundary  of  the  toivn  of  Oakland,  bb  defined  in  the  act 
of  1852,  is  upward  of  five  miles,  and  that,  by  reason  of  the  di- 
verging lines  of  its  north  and  south  boundaries,  the  tract  of  land 
between  the  line  of  high  tide  and  ship  channel  is  in  the  shape 
of  a  fan,  v.  idening  as  it  extends  into  the  bay,  so  that  the  frontage 
at  the  line  of  ship  channel  is  about  seven  miles.  The  court  found 
as  one  of  the  facta  herein:  *'The  length  of  the  shore  line  of  the 
tract  of  land  described  in  the  complaint,  measured  on  the  lino 
of  ordinary  natural  high  tide,  is  thirteen  and  fifty-six  hundredths 
miles;  the  length  of  its  frontage  upon  the  channel  lines  is  thir- 
teen miles,  and  the  area  of  said  tract  of  land  is  about  fieven 
thousand  eight  hundred  and  seventy  acres/* 
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Tt  neither  needs  nor  admits  of  argument  or  evidence  to  make 
it  manifest  that  the  state  cannot  make  a  grant  of  this  extent 
without  "a  substantial  impairment  of  the  interest  of  the  public 
in  the  waters'*  covered  by  the  grant,  as  well  as  those  bordering 
thereon.  That  a  waterfront  may  be  available  to  the  public  it 
must  be  capable  of  approach  from  both  sides,  from  the  water  to 
the  land,  as  well  as  from  the  land  to  the  water;  but  by  the  terms 
of  this  grant  there  is  drawn  in  front  of  the  entire  upland  a  cordon 
of  land  miles  in  width,  making  ingress  and  egress  between  the 
land  and  the  water  impossible,  except  at  the  will  of  the  grantee. 
If  the  state  had  the  power  to  authorize  this  grant,  it  could  au- 
thorize similar  grants  by  every  municipality,  and  could  organize 
municipalities  by  which  the  entire  water  frontage  of  the  state 
would  be  occupied.  If  the  state  can  irrevocably  part  with  its 
dominion  over  the  entire  waterfront  of  Oakland,  it  can  do  so 
with  the  entire  waterfront  of  any  and  every  mimicipality  within 
its  borders,  and  it  is  only  necessary  to  conceive  of  similar  grants 
to  Alameda,  Berkeley,  San  Pablo,  and  other  towns  bordering 
upon  the  bay  and  elsewhere,  in  order  to  see  the  state  deprived 
of  its  entire  sovereignty  and  control  over  these  land^,  as  fully  as 
though  they  had  all  been  granted  by  a  single  legislative  act.  No 
instance  has  been  cited  of  a  grant  approximating  in  extent  the 
one  under  consideration,  and  we  do  not  hesitate  to  say  that  no 
court  has  ever  sustained  the  validity  of  a  grant  of  this  extent. 

The  principles  thus  declared  do  not,  however,  prevent  the 
state  from  conveying  by  its  grant  an  absolute  fee  to  parcels  of 
these  lands,  and  the  cases  in  which  such  grants  have  been  upheld 
illustrate  the  extent  to  which  the  grants  may  be  made,  as  well 
as  their  limitations.  As  one  of  the  main  purposes  of  the  trust 
under  which  they  are  held  is  that  the  public  may  enjoy  them  for 
the  benefits  of  commerce  and  navigation  to  be  derived  therefrom, 
the  state,  es  the  organized  representative  of  the  public,  may,  in 
its  administration  of  that  trust,  find  it  to  be  for  the  advantage 
of  the  public,  and  in  promotion  of  the  purposes  of  the  trust,  as 
well  as  to  secure  the  benefits  of  navigation  and  commerce,  to 
construct  docks,  wharves,  piers,  or  basins  upon  the  lands  covered 
by  these  waters,  and  for  that  purpose  may  authorize  their  con- 
struction by  others,  and  may  part  with  the  title  to  the  land  upon 
which  they  are  constructed.    It  was  said  in  the  Chicago  case: 


212      Oakland  v.  Oakland  Water  Front  Co.    [118  Cal. 


**The  interest  of  the  people  in  the  navigation  of  the  waters  and 
in  commerce  over  them  may  be  improved  in  many  instances  by 
the  erection  of  wharves,  docks,  and  piers  therein,  for  which  pur- 
poses the  state  may  grant  parcels  of  the  submerged  landB^  and^ 
so  long  aa  their  disposition  is  made  for  such  purpose,  no  valid 
objections  can  be  made  to  the  grants/'  And  in  the  same  c&se 
the  court  further  said  that  the  grants  that  have  been  considered 
and  sustained  in  the  adjudged  cases  as  a  valid  exercise  of  legis- 
lative power  have  been  "grants  of  parcels  of  lands  under  navi- 
gable waters,  that  may  afford  foundation  for  wharveSj  piers^ 
docks,  and  other  structures  in  aid  of  commerce,  and  grants  of 
parcels  which,  being  occupied,  do  not  substantially  impair  the 
public  interest  in  the  lands  and  waters  remaining*';  and  that  '^it 
is  only  by  observing  the  distinction  between  a  grant  of  such 
parcels  for  the  improvement  of  the  public  interest,  or  which  when 
occupied  do  not  substantially  impair  the  public  interest  in  the 
lands  and  waters  remaining,  and  a  grant  of  the  whole  property 
in  which  the  public  is  interested,  that  the  language  of  the  ad- 
judged cases  can  be  reconciled."  The  grant  of  a  parcel  of  land 
which  may  serve  aa  the  foundation  for  a  wharf  or  a  pier,  uxd 
which  is  actually  used  for  such  purpose,  would  be  within  the 
direct  purposes  of  the  trust  for  which  the  lands  are  held  by  the 
state;  and  it  may  also  be  conceded  that  if  lands  covered  with 
water  are  granted  by  the  state,  and  are  afterward  reclaimed  aiid 
occupied  for  purposes  not  connected  with  commerce  and  navi- 
gation, but  in  such  a  way  aa  not  to  impair  the  rights  of  tJie  pub- 
lic in  the  waters  still  remaining,  leaving  them  open  to  free  accesa 
from  the  upland,  the  state  would  not  be  at  liberty  to  recall  the 
grant.  This  is,  however,  an  entirely  different  proposition  from 
a  grant  of  the  entire  waterfront  of  a  city  or  township,  either  as  a 
donation  or  upon  the  consideration  of  constructing  a  single 
wharf  thereon,  or  the  construction  of  some  public  improvement 
disconnected  with  the  use  of  the  lands. 

The  state  cannot  part  with  the  control  of  these  lands  for 
other  public  uses  than  those  for  which  they  are  held,  or 
than  such  as  will  promote  the  interests  of  the  public  in 
navigation  and  commerce,  and  is  precluded  from  alienating 
them  for  other  purposes.  The  same  considerations  which 
prevent  it  from  making  a  donation  of  them  to  an  individ- 
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iial  for  his  own  private  purposes  preclude  it  from  alienat- 
ing them  for  other  public  purposes  than  those  for  which  they 
are  held  in  trust.  "The  trust  for  which  they  are  held  is  govern- 
mental, and  cannot  be  alienated  except  in  those  instances  men- 
tioned of  parcels  used  in  the  improvement  of  the  interest  thus 
held,  or  when  parcels  can  be  disposed  of  without  detriment  to 
the  public  interest  in  the  lands  and  waters  remaining."  (Illinois 
Cent  B,  B.  Co.  v.  Illinois,  supra.)  The  legislature  can  no  more 
extinguish  or  destroy  the  right  of  the  public  in  these  lands  by  ex- 
changing them  for  lands  or  property  to  be  used  for  other  public 
purposes  than  it  can  by  alienating  them  in  solido  by  a  legislative 
grant.  Whether  the  state  may  appropriate  the  moneys  it  shall  re- 
ceive for  such  portions  aa  it  may  lawfully  sell  to  other  public  pur- 
poses need  not  be  considered,  nor  is  it  necessary  to  consider  the 
extent  of  the  parcels  which  it  may  dispose  of,  or  whether  the 
judgment  of  the  legislature  as  to  the  extent  of  such  disposition  is 
final.  A  grant  by  the  legislature  is  the  act  of  a  co-ordinate  branch 
of  the  government,  and,  so  long  as  its  right  to  make  the  grant  is 
an  open  question,  the  judiciary  are  not  justified  in  refusing  to 
give  it  effect.  {Madera  Irrigation  Bonds,  92  Cal.  310;  27  Am. 
St.  Rep.  106.)  If  a  contest  upon  this  question  is  pre- 
sented to  the  courts,  they  would  be  authorized  to  determine 
it  to  the  same  extent  as  they  are  authorized  to  determine 
whether  the  purpose  for  which  taxation  or  the  right  of  emi- 
ment  domain  is  authorized  is  a  public  purpose,  or  whether  the 
use  for  which  private  praperty  is  taken  in  any  particular 
instance  is  a  public  use.  If  the  exercise  of  this  power  in 
any  given  case  lies  upon  the  border  line,  or  is  equally  susceptible 
of  a  construction  in  favor  of  as  against  its  validity,  courts  will 
respect  the  determination  of  that  branch  of  the  government  and 
refuse  to  question  its  exercise;  but  if  it  is  apparent  from  the  terms 
of  the  grant  itself  that  it  is  in  excess  of  the  power  of  the  legisla- 
ture, or  is  in  violation  of  the  trust  upon  which  tiie  lands  are 
held  by  the  state,  courts  will  no  more  hesitate  to  pronounce  the 
grant  invalid  than  to  declare  any  other  act  of  the  legislature 
without  effect  that  has  been  passed  without  authority.  If  the 
grant  be  of  an  entire  harbor,  or  if  it  purports  to  grant  in  a  single 
tract  all  the  land  forming  the  water  approaches  to  a  basin  or  city, 
there  can  be  no  question  of  its  invalidity. 
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The  fact  that  at  the  time  of  the  pa£sage  of  the  act  and  the 
grant  thereunder  Oakland  had  but  a  fraction  of  the  population 
which  it  now  possesses^  or  that  the  value  of  the  land  granted 
was  small^  is  immaterial  and  a  false  quantity  in  determining  the 
power  of  the  legislature.  The  trust  under  which  the  lands  were 
held  was  not  limited  to  that  date^  but  extended  throughout  the 
existence  of  the  state  for  all  time^  and  the  lands  were  held  for 
future  generations  as  well  as  for  those  then  capable  of  enjoying 
them.  In  the  Chicago  case^  the  grant  was  of  only  a  portion  of  the 
lake  front  and  extending  nearly  a  mile  out  into  the  lake.  At  the 
time  when  it  was  made  the  population  of  the  city  was  not  one- 
fourth  what  it  was  when  the  decision  thereon  was  rendered,  and 
when  the  validity  of  the  grant  came  before  the  courts  for  deter- 
mination the  city  had  extended  for  miles  further  soufh,  but  it 
was  not  contended  that  £hese  facts  in  any  respect  affected  the 
validity  of  the  grant  or  the  power  of  the  legislature  at  the  time  it 
was  made. 

Neither  is  the  right  of  the  defendant  in  these  lands  increased 
by  the  fact  that  other  tracts  of  land  of  great  extent  have  been 
conveyed  by  the  state.  The  facts  connected  with  those  grants 
are  not  before  us,  and  we  would  not  be  justified  in  expressing  an 
opinion  upon  their  validity.  The  grant  to  San  Francisco  by 
the  act  of  March  26,  1851  (Stats.  1851,  p.  307),  is  peculiarly 
within  the  conceded  right  of  the  state  to  dispose  of  these  lands 
in  parcels  for  the  purpose  of  promoting  the  interests  of  commerce 
and  navigation.  The  land  which  was  granted  by  that  act  was 
that  which  was  situate  within  certain  boundaries,  "according  to 
the  survey  of  the  city  of  San  Francisco,  and  the  map  or  plat  of 
the  same  now  on  record  in  the  office  of  the  recorder  of  the 
county  of  San  Francisco.''  The  land  within  these  boundaries 
had  been  laid  out  into  lots  and  blocks,  with  streets  intersecting 
the  blocks,  and  also  along  the  waterfront  and  extending  there- 
from to  the  upland,  and  in  the  act  itself  these  lots  were  designated 
as  "the  San  Francisco  beach  and  water  lots/'  The  map  had 
been  drawn  in  accordance  with  a  survey  made  in  1847  by  virtue 
of  the  directions  of  General  Kearny,  and  the  beach  and  water  lots 
designated  thereon,  each  with  an  area  of  one-third  of  a  fifty  vara 
lot,  and  seven  hundred  and  seventy-two  in  number,  had  been 
sold  at  public  auction  under  the  direction  of  the  ayuntamienta 
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prior  to  the  incorporation  of  the  city^  and  at  the  passage  of  the 
act  were  claimed  in  private  ownership,  and  the  grant  to  the  city 
wafl  for  the  purpose  of  releasing  to  these  grantees  the  right  of  the 
state  therein,  and  of  confirming  their  claim  thereto.  (See 
Eldridge  v.  Cowell,  4  Cal.  80.)  The  grant  to  the  city  was  of 
.the  use  and  occupation  of  the  land  for  a  limited  period,  with  the 
right  to  dispose  of  the  same,  and  providing  that  the  title  thus 
conferred  should  inure  to  the  benefit  of  her  previous  grantees. 
Section  4  of  the  same  act  provided  that  the  boim.dary  Hne  de- 
scribed in  the  first  section  of  the  act  should  be  and  remain 
a  permanent  waterfront  of  said  city,  and  that  the  authori- 
ties of  the  city  should  keep  the  space  beyond  said  line,  to 
the  distance  of  five  him.dred  yards  therefrom,  clear  and 
free  from  all  obstructions  whatsoever;  and,  aa  if  to  em- 
phasize the  purpose  of  the  state  not  to  part  with  its  control  over 
the  waters,  it  was  declared  in  section  6:  '^Nothing  in  this  act 
shall  be  construed  as  a  surrender  by  the  state  of  its  right  to  regu- 
late the  construction  of  wharves  or  other  improvements  so  that 
they  shall  not  interfere  with  the  shipping  and  commercial  inter- 
ests of  the  bay  and  harbor  of  San  Francisco.'*  At  the  same  ses- 
sion of  the  legislature  another  act  was  passed  (Stats.  1851,  p. 
311),  by  which  the  city  of  San  Francisco  was  authorized  "to  con- 
struct wharves  at  the  ends  of  all  streets  commencing  at  the  bay 
of  San  Francisco,  the  wharves  to  be  made  by  the  extension  of 
said  streets  into  the  bay  in  their  present  direction,  not  exceed- 
ing two  hundred  yards  beyond  the  present  outside  line  of  the 
beach  and  water  lots,  and  to  prescribe  the  rates  of  wharfage  that 
shall  be  collected  on  said  wharves  when  constructed.  The  space 
between  said  wharves  when  they  are  extended,  which  is  situated 
outside  of  the  outer  line  of  beach  and  water  lot  property,  as  de- 
fined by  the  legislature,  shall  remain  free  from  obstructions  and 
be  used  as  public  slips  for  the  accommodation  and  benefit  of  the 
general  commerce  of  the  city  and  state.*'  When  the  state  after- 
ward authorized  the  disposition  of  its  reversion  in  the  property 
thus  granted  to  the  city,  it  directed  that  the  property  be  sold 
*T)y  lots  as  the  same  are  now  laid  out  on  the  official  map  of  said 
city,  and,  where  none  such  are  so  laid  out,  then  in  such  lots  as 
may  be  laid  out  by  the  board  in  conformity  with  the  said  official 
map/*     (Stats.  1853,  p.  219.) 
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The  state  does  not  violate  the  trust  under  which  it  holds  the 
title  to  these  lands  by  designating  a  waterfront  at  a  line  within 
a  reasonable  distance  from  the  line  of  high  tide^  and  at  the  same 
time  providing  for  the  construction  of  wharves  and  piers  at  that 
line^  since  this  is  in  the  direct  interests  of  commerce  and  naviga- 
tion and  is  also  in  execution  of  said  trust.  Whether  such  watei^. 
front  should  be  at  the  line  of  high  or  low  tide,  or  at  a  point  below 
that,  would  depend  upon  the  conformation  of  the  shore  and  the 
distance  between  it  and  deep  water.  Upon  the  designation  of 
the  line  of  such  waterfront,  and  providing  means  of  access  thereto 
from  the  upland  sufficient  to  meet  the  present  and  prospective 
necessities  of  commerce,  the  lands  within  this  line  not  so  reserved 
would  cease  to  be  subject  to  the  trust  upon  which  they  were 
previously  held,  and  the  state  could  either  reclaim  them  itself, 
or  it  could  dispose  of  them  aa  freely  as  it  can  of  any  other  lands 
held  by  it  merely  in  its  proprietary  right.  The  principle,  how- 
ever, under  which  such  action  by  the  state  is  upheld,  is  entirely 
inconsistent  with  a  grant  by  it  of  the  entire  space  between  the 
line  of  high  tide  and  ship  channel  in  which  no  line  is  designated 
for  a  waterfront,  or  provision  made  for  access  to  the  waters  from 
the  upland,  or  for  the  construction  of  wharves  at  any  point 
within  the  granted  lands,  and  in  which  no  obligation  is  imposed 
upon  the  grantee  to  construct  any  wharves  therein  or  to  make 
any  provision  for  the  necessities  of  commerce  and  navigation. 

It  follows,  therefore,  that  by  the  act  of  1852  the  legislature 
did  not  confer  upon  the  town  of  Oakland  the  title  in  fee  to  the 
lands  within  its  limits  then  lying  below  the  line  of  high  tide, 
or  the  right  to  dispose  of  the  same  as  an  entirety  or  by  a  single 
grant,  and  that  the  ordinance  passed  by  the  town  granting  the 
said  lands  to  Carpentier,  as  well  as  the  conveyance  executed  to 
him  by  Marier  in  pursuance  thereof,  were  invalid  to  vest  in 
Carpentier  any  title  to  said  lands  or  to  any  part  thereof.  The 
legislature  could  not  give  to  the  town  of  Oakland  any  greater 
power  to  alienate  or  dispose  of  these  lands  than  was  possessed 
by  itself,  and  the  grant  by  the  town  to  Carpentier  must  be  re- 
garded as  taken  by  him  with  full  notice  of  the  limitations  upon 
the  power  of  the  legislature,  and  with  the  same  effect  as  if  it 
had  been  made  directly  to  him  by  the  legislature  itself  in  tlie 
terms  of  the  act. 
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2.  The  defendant,  in  a  separate  answer  to  the  complaint, 
pleaded  that  by  reason  of  a  judgment  rendered  in  a  former  ac- 
tion between  its  predecessor  and  the  plaintiff,  the  plaintiff  is 
estopped  from  maintaining  the  present  action.  The  facts  upon 
which  the  alleged  estoppel  rests  are  as  follows:  In  1857  the 
plaintiff  herein  commenced  an  action  against  Carpentier  for  the 
purpose  of  having  the  aforesaid  ordinance  and  grant  adjudged 
to  be  null  and  void,  alleging  in  its  complaint  that  by  the  act  of 
1854  it  had  succeeded  to  the  rights  of  the  town  of  Oakland;  that 
by  virtue  of  the  act  of  1852,  incorporating  the  town  of  Oakland, 
a  grant  was  made  to  the  town  of  the  lands  described  in  that 
act;  that  by  the  second  section  of  the  act  the  corporate  powers  of 
the  town  were  to  be  exercised  by  a  board  of  five  trustees;  that, 
although  five  trustees  were  elected,  only  four  qualified  and  acted; 
that  at  a  meeting  of  these  four  a  resolution  was  passed  by 
which  they  pretended  to  convey  to  Carpentier  "the  exclusive 
right  and  privilege  of  constructing  wharves,  piers,  and  docks 
at  any  point  within  the  corporate  limits  of  the  town  of  Oakland, 
with  the  right  of  collecting  wharfage  and  dockage  as  he  might 
deem  reasonable,  upon  certain  conditions  in  said  ordinance  par- 
ticularly set  forth";  that  'T)y  the  same  pretended  ordinance,  ai^d 
for  the  considerations  therein  set  forth,  a  pretended  grant  was 
made  to  the  said  Carpentier  of  all  the  improvements,  rights, 
and  interests  belonging  to  the  said  town,  and  to  the  lands  lying 
within  the  limits  of  the  town  of  Oakland";  and  that  thereafter 
the  president  of  the  board  of  trustees  made  a  conveyance  in 
pursuance  of  said  ordinance,  which  purported  to  convey  to  Car- 
pentier the  exclusive  right  and  privilege  of  constructing  wharves 
and  collecting  wharfage  for  the  period  of  thirty-seven  years," 
together  with  all  the  right,  titie,  and  interest  of  the  town  of 
Oakland  in  and  to  the  waterfront  of  said  town,  and  situated 
between  high  tide  and  ship  channel,  as  granted  to  said  town 
and  as  described  in  said  last-mentioned  act  of  the  fourth  day  of 
May,  1852,  upon  the  conditions  and  for  the  considerations  set 
out  in  said  deed."  The  plaintiff  in  said  action  therefore  charged 
that  *'the  said  corporation  was  not,  at  the  time  of  the  passage 
of  the  said  ordinances,  lawfully  constituted  under  the  provisions 
of  the  said  act,  and  that  all  the  actings  and  doings  purporting 
to  be  the  acts  of  said  corporation^  including  the  said  pretended 
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ordinances  and  deed  made  in  pursuance  thereof,  are  absolutely 
null  and  void,  and  confer  no  rights  on  said  pretended  grantee**; 
**that  the  said  pretended  deed  of  the  twenty-seventh  day  of  May, 
1852,  to  said  corporation  is  void  and  of  no  effect,  because  it  is 
not  made  under  the  seal  of  the  said  corporation**;  that  ^'the  ex- 
clusive right  to  collect  wharfage  and  dockage  was  a  franchise 
conferred  upon  said  corporation  by  the  legislature  for  the  use 
and  benefit  of  all  the  inhabitants  of  said  town,  and  as  such  it 
had  no  power  or  authority  under  the  act  of  incorporation  to 
alienate  or  transfer  the  same.**    It  was  further  alleged  that  Car- 
pcntier  had  acted  fraudulently  in  procuring  the  said  pretended 
grant,  and  in  procuring  other  grants  and  ordinances,  and  the 
various  particulars  in  which  the  fraud  was  charged  were  set 
forth  in  said  complaint,  and  the  plaintiff  therefore  charged  "that 
the  above-mentioned  ordinances  and  deeds  constitute  a  cloud  on 
the  title  of  the  plaintiff,  aiid  embarrasses  the  city  in  the  exercise 
of  the  legitimate  functions  appertaining  thereto**;  and  prayed 
"that  the  said  pretended  ordinances  and  deeds  may  be  declared 
null  and  void  and  of  no  effect,  and  that  the  defendant  be  directed 
to  deliver  up  to  the  plaintiff  the  property  pretended  to  be  con- 
veyed by  said  deeds  and  ordinances.**    To  this  complaint  the 
defendants  answered,  denjring  the  averments  in  the  complaint 
with  reference  to  the  incorporation  of  the  town  of  Oakland,  and 
denying  that  the  actings  and  doings  purporting  to  be  £he  acts  of 
said  corporation,  or  any  of  them,  were  null  and  void,  or  conferred 
no  rights  upon  Carpentier,  or  that  the  deed  from  the  corporation 
to  him  was  void  or  of  no  effect,  or  that  the  exclusive  right  to 
construct  wharves,  with  the  exclusive  right  to  collect  wharfage, 
was  a  franchise  which  the  corporation  had  no  power  to  alienate 
and  transfer;    and  also  denied  "that  the  said  ordinances  and 
deeds  in  the  said  complaint  mentioned,  or  any  of  them,  consti- 
tute a  cloud  on  the  title  of  the  plaintiff,  or  embarrasses  the  city 
in  the  exercise  of  the  legitimate  functions  appertaining  thereto, 
or  in  any  other  manner.**    The  defendant  also  denied  the  several 
allegations  of  fraud  charged  in  the  complaint,  and,  in  addition 
to  these  denials,  affirmatively  alleged  the  incorporation  of  the 
town,  the  election  of  its  trustees,  their  organization  and  adop- 
tion of  the  ordinance  granting  the  land  to  Carpentier,  setting 
forth  the  ordinance  at  length,  the  conveyance  thereof  to  >iini  by 
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the  president  of  the  board,  the  acceptance  of  the  grant  by  him, 
and  the  agreement  on  his  part  to  perform  the  conditions  therein 
imposed,  and  his  subsequent  performance  thereof,  and  that  by 
reason  thereof  he  had  become  vested  with  the  title  to  the  lands 
in  question,  and  that  the  plaintiff  was  estopped  from  maintaining 
its  said  action. 

The  cause  was  tried  by  the  court  and  judgment  rendered  in 
favor  of  the  plaintiff.  From  this  judgment  an  appeal  was  taken 
to  the  supreme  court,  and  the  judgment  of  the  trial  court  was 
reversed  by  that  court,  and  the  district  court  was  directed  to 
dismiss  the  suit  {Oakland  v,  Carpentier,  21  Cal.  642.)  In  its 
opinion  rendered  upon  deciding  the  appeal,  the  supreme  court, 
after  reciting  the  facts  in  the  case,  said:  "The  suit  is,  of  course, 
for  equitable  relief,  and  the  grounds  alleged  for  the  interposition 
of  equity  are  that  the  grant  or  conveyance  was  obtained  by  fraud 
on  the  part  of  Carpentier,  and  was  made  without  authority  on 
the  part  of  the  trustees,  and  that  it  constitutes  a  cloud  upon  the 
title  of  the  city,  and  embarrasses  her  in  the  exercise  of  her 
legitimate  functions^';  and,  after  stating  that  the  charges  of  fraud 
were  not  entitled  to  consideration  by  reason  of  their  vague  and 
indefinite  character,  as  well  as  by  the  fact  that  they  were  fully 
denied  and  wholly  unsustained  by  the  proofs,  the  court  further 
said:  "Stripped  of  the  charges  of  fraud,  the  whole  claim  for 
equitable  relief  falls  to  the  ground.  The  grant  was  either  valid, 
or  void  or  voidable.  If  void,  as  contended  by  the  counsel  for 
the  respondent,  there  can  be  no  occasion  for  the  interference  of 
a  court  of  equity.  If  void,  the  condition  of  things — of  the 
rights,  privileges,  and  estate  of  the  city — ^remains  as  though  no 
transfer  had  been  attempted.  No  cloud  is  cast  upon  her  title, 
and  no  embarrassment  can  attend  the  exercise  of  her  legitimate 
functions.  She  has  only  to  proceed  and  assert  her  privileges 
and  claim  her  interests,  and  whoever  interferes  with  them  will 
be  a  trespasser.  If,  however,  the  grant  is  only  voidable,  and  not 
void,  the  plaintiff  seeking  the  aid  of  a  court  of  equity  can  only 
obtain  equity  by  doing  equity — ^that  is,  she  can  only  obtain  relief 
from  the  acts  of  the  agents  of  the  town  by  tendering  compensa- 
tion to  the  defendant,  who  has  relied  upon  them  for  his  ex- 
penditures  The  conclusion  which  foDows  from  the  views 

we  have  expressed  is  evident.    The  charges  of  fraud  as  a  ground 
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for  the  equitable  interposition  of  the  court  are  fully  answered, 
and  must  be  left  out  of  the  caae.  If  the  ordinances  of  the  board 
granting  the  franchises  and  lands  to  Carpentier  are  void,  there 
is  no  occasion  for  the  interposition  of  equity.  If  they  are  only 
Toidable,  that  interference  cannot  be  invoked  until  equity  m 
done  by  the  plainti£E  claiming  it — ^that  is,  by  placing  or  offering 
to  place  the  party  relying  upon  the  acts  of  the  agents  of  the  town 
in  the  same  position  which  he  would  have  occupied  but  for  his 
reliance  upon  their  validity.  These  views  dispose  of  the  case 
and  render  it  unnecessary  to  consider  the  oth^  points  made  by 
the  appellants.  The  judgment  of  the  court  below  must  therefore 
be  reversed,  and  that  court  directed  to  dismiss  the  suit;  and  it  ia 
so  ordered/*  Upon  the  filing  of  the  remittitur  in  the  district 
court,  that  court,  in  accordance  with  the  directions  of  the  su- 
preme court,  entered  a  judgment  "that  the  judgment  heretofore 
entered  herein  in  favor  of  the  plaintiffs,  and  against  the  defend- 
ants, be  and  the  same  is  herdby  in  all  things  reversed,  and  ihnX 
this  action  be  and  the  same  is  hereby  dismissed.*' 

The  doctrine  of  res  judicata,  or  estoppel  by  reason  of  a  former 
judgment,  rests  upon  the  principle  that  a  cause  of  action  whic^ 
has  been  once  determined  upon  its  merits  by  a  competent  tribu- 
nal, between  parties  over  whom  that  tribunal  had  jurisdiction, 
cannot  afterward  be  litigated  by  them  in  another  proceeding, 
either  in  the  same  or  a  diiTerent  tribunal,  and  it  is  immaterial 
whether  such  cause  of  action  is  of  equitable  or  of  legal  cogni- 
zance, or  whether  the  judgment  was  given  in  a  common-law  court 
or  was  rendered  by  a  court  of  equity;  the  effect  of  a  final 
judgment  in  either  tribunal  is  the  same.  But,  if  the  judgment 
in  either  tribunal  is  rendered  for  a  reason  or  upon  a  ground  not 
involving  the  merits  of  the  controversy,  no  such  effect  can  re- 
sult. The  form  of  the  judgment  is  immaterial,  but  unlesa  it 
appears  from  the  record  that  it  was  given  upon  a  consideration 
of  the  merits  of  the  controversy,  or  if  it  affirmatively  appears 
that  the  merits  were  not  considered,  it  is  not  available  as  an 
estoppel.  By  section  1908,  subdivision  2,  of  the  Code  of  Ciril 
Procedure,  the  effect  of  a  judgment  is  conclusive  "in  respect  to 
the  matter  directly  adjudged,**  and  by  section  1911  "that  only 
is  deemed  to  have  been  adjudged  in  a  former  action  which  ap- 
pears upon  its  face  to  have  been  so  adjudged,  or  which  was  actu- 
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ally  and  necessarily  included  therein  or  necessary,  thereto/* 
Certainty  is  an  essential  element  of  every  estoppel,  and,  in  the 
case  of  a  judgment,  unless  this  certainty  appear  upon  the  face  of 
the  record,  the  record  of  the  judgment  will  not  constitute  an 
estoppel.  When  various  grounds  of  defense  are  set  forth  in 
the  answer  to  the  complaint,  some  of  which  relate  merely  to  the 
f  onn  of  the  action,  or  to  the  manner  in  which  the  suit  is  brought, 
and  the  others  to  the  merits,  and  the  judgment  is  in  general  terms 
without  indicating  the  grounds  upon  which  it  is  based,  it  cannot 
be  held  to  preclude  the  parties  from  again  entering  upon  an 
examination  of  the  merits  of  the  controversy.  The  distinction 
sometimes  attributed  to  the  effect  of  a  judgment  in  a  common- 
law  action  from  that  rendered  in  a  suit  in  equity  is  due  chiefly 
to  the  mode  of  procedure,  since  in  either  case  this  effect  is  only 
that  of  an  estoppel,  and  the  estoppel  can  extend  only  to  the 
matter  adjudged.  In  jurisdictions  where  actions  at  law  and  suits 
in  equity  were  conducted  in  different  tribunals,  the  forms  of 
procedure  peculiar  to  each  were  observed  by  the  respective 
tribunals,  and  a  judgment  dismissing  a  complaint  was  ordinarily 
treated  as  a  final  judgment  on  the  merits.  This  distinction 
arose  from  the  different  mode  of  presenting  the  cause  of  action 
to  the  court  In  a  bill  in  equity  the  complaint  ordinarily  set 
forth  the  facts  out  of  which  the  equity  arose,  corresponding  to 
the  evidence  presented  at  the  trial  of  an  action  at  law,  and  the 
judgment  of  the  court  was  invoked  upon  the  sufficiency  of  these 
facts  to  entitle  the  plaintiff  to  the  relief  he  asked,  while  in  an 
action  at  law  the  plaintiff  made  his  demand  for  damages  in  gen- 
eral terms,  leaving  the  right  to  their  recovery  to  be  determined 
by  the  proof  which  he  might  make  at  the  trial.  A  "nonsuit'* 
was  not  recognized  in  equity  practice,  but  was  peculiar  to  com- 
mon-law practice,  and  was  given  only  at  the  instance  or  with  the 
consent  of  the  plaintiff.  In  equity,  however,  the  dismissal  of 
a  bill  had  in  many  instances  the  same  effect  as  a  nonsuit,  and  by 
section  681  of  the  Code  of  Civil  Procedure,  involuntary  nonsuits 
are  allowed  in  this  state,  and  the  two  steps  in  procedure  in  the 
trial  of  a  cause  are  made  equivalent  to  each  other.  That  section 
declares  that  in  cei-tain  instances  "an  action  may  be  dismissed, 
or  a  judgment  of  nonsuit  entered,**  making  the  two  proceedings 
equivalent  to  each  other,  and  without  any  distinction  between 
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their  effect.  (Coit  v.  Beard,  33  Barb.  357;  Wheeler  v.  Rttchman, 
51  N.  Y.  391.)  In  this  state  there  is  but  one  fonn  of  civil  ac- 
tion, and  the  rules  of  procedure  are  applicable  alike  to  all  actions. 
A  judgment  of  nonsuit  may  be  entered  in  a  suit  in  equity,  or  a 
common-law  action  may  be  dismissed,  with  the  like  effect  in 
each.  The  judgment  is  entitled  to  no  greater  consideration  from 
the  mere  fact  that  by  its  terms  it  is  given  upon  a  dismissal  of  the 
action  at  the  instance  of  the  court,  than  if  it  were  merely  a 
judgment  of  nonsuit  at  the  instance  of  the  plaintiff.  When- 
ever such  judgment  is  relied  upon  as  a  bar  to  another  action, 
or  is  offered  in  evidence  as  an  estoppel,  it  must  appear  that  it 
necessarily  involved  a  determination  of  the  fact  sought  to  he 
established  by  the  second  action.  The  dismissal  of  a  bill  in 
equity  upon  the  ground  or  for  the  reason  that  the  plaintiff  has 
an  adequate  remedy  at  law  is  not  a  judgment  upon  the  merits 
of  the  controversy,  and,  if  it  appear  from  the  record  that  the 
dismissal  may  have  been  upon  that  ground,  it  will  not  be  held 
that  the  merits  were  considered  by  the  court,  or  that  the  judg- 
ment is  a  bar  to  another  action.  In  order  that  the  judgment 
may  be  a  bar,  it  must  affirmatively  appear  that  it  was  not  made 
upon  this  ground.  In  Foote  v,  Oibbs,  1  Gray,  412,  Chief  Justice 
Shaw  said:  ^T^f  a  court  does  not  take  jurisdiction  of  a  suit  in 
equity,  but  dismisses  the  bill  because  the  plaintiff  has  an  ade- 
quate remedy  at  law,  or  for  want  of  prosecution,  or  otherwi&c 
for  some  cause  not  embracing  an  adjudication  on  the  merits, 
such  dismissal  is  not  a  bar.'*  In  Hughes  v.  United  States,  4  Wall. 
233,  the  supreme  court  said:  ^Thi  order  that  a  .judgment  may 
constitute  a  bar  to  another  suit,  it  must  be  rendered  in  a  proceed- 
ing between  the  same  parties  or  their  privies,  and  the  point  of 
controversy  must  be  the  same  in  both  cases,  and  must  be  deter- 
mined on  its  merits.  If  the  first  suit  was  dismissed  for  defect 
of  pleadings  or  parties,  or  a  misconception  of  the  form  of  pro- 
ceeding, or  the  want  of  jurisdiction,  or  was  disposed  of  on  any 
ground  which  did  not  go  to  the  merits  of  the  action,  the  judg- 
ment rendered  will  prove  no  bar  to  another  suit.'*  In  Smith  v, 
Auld,  31  Kan.  262,  the  court  had  refused  to  enter  upon  a  con- 
sideration of  the  merits,  and  had  thereupon  dismissed  the  ac- 
tion, and  it  was  held  that  such  dismissal  was  not  a  bar  to  another 
action,  saying,  after  quoting  various  authorities  to  this  effect: 
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'TVe  think  it  fairly  follows  from  these  authorities  that  the  mere 
fact  that  the  dismissal  is  not  expressed  to  be  without  prejudice 
does  not  necessarily  establish  that  it  was  a  decision  on  the 
merits,  and  therefore  a  bar  to  a  subsequent  action."  In  Foster 
V.  "The  Richard  Busteed,"  100  Mass.  409,  1  Am.  Rep.  125,  the 
rule  is  stated  as  follows:  "To  be  a  bar  to  future  proceedings,  it 
must  appear  that  the  former  judgment  necessarily  involved  the 
determination  of  the  same  fact,  to  prove  or  disprove  which  it 
is  pleaded  or  introduced  in  evidence.  It  is  not  enough  that  the 
question  was  one  of  the  issues  in  the  former  suit.  It  must  also 
appear  to  have  been  precisely  determined.^?  And  to  the  sugges- 
tion that  in  equity  the  dismissal  of  a  bill  imported  that  the  dis- 
missal was  on  its  merits,  and  therefore  a  .bar  to  future  proceed- 
ings, the  court  said:  "There  is  no  essential  difference  between  the 
effect  of  a  decree  in  equity  and  of  a  common-law  judgment  in 
this  respect.  A  bill  regularly  dismissed  upon  the  merits,  where 
the  matter  has  been  passed  upon  and  the  dismissal  is  not  with- 
out prejudice,  is  a  bar  to  future  proceedings  either  in  equity  or 
at  law,  and  under  similar  circumstances  a  judgment  at  law  is  a 
bar  to  future  proceedings  in  equity.  But  no  such  effect  is 
attributable  to  a  decree  dismissing  a  bill  for  want  of  jurisdiction^ 
failure  of  prosecution,  want  of  parties,  or  any  other  cause  not 
involving  the  essential  merits  of  the  controversy.  And  where 
in  the  answer  various  matters  of  defense  are  set  forth,  some  of 
which  relate  only  to  the  maintenance  of  the  suit  and  others  to 
the  merits,  and  there  is  a  general  decree  of  bill  dismissed,  from 
which  it  does  not  appear  what  was  the  prevailing  ground  of  de- 
fense, it  is  impossible  to  hold  that  the  decree  operates  to  pre- 
clude future  proceedings."  In  Butchers'  etc.  Assn.  v.  Boston,  137 
Mass.  186,  the  court  said:  ^^If  a  bill  is  dismissed  for  some  cause 
not  involving  an  adjudication  upon  the  merits,  such  as  that  the 
plaintiff  has  an  adequate  remedy  at  law,  such  dismissal  is  not 
a  bar  to  a  suit  at  law.  If  the  record  does  not  show  for  what  cause 
the  bill  is  dismissed,  resort  may  be  had  to  extrinsic  evidence  to 
show  this."  In  Russell  v.  Place,  94  TJ.  S.  606,  it  was  said:  'It 
is  undoubtedly  settled  law  that  a  judgment  of  a  court  of  com- 
petent jurisdiction,  upon  a  question  directly  involved  in  one 
suit,  is  conclusive  as  to  that  question  in  another  suit  between 
the  same  parties.    But  to  this  operation  of  the  judgment  it  must 
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appear,  either  upon  tlie  face  of  the  record  or  be  eJiowB  by  ei- 
trtDsic  evidence,  that  tJie  precise  question  waa  raised  and  deter- 
mined in  the  former  suit.  If  there  be  any  uncertainty  on  this 
head  in  the  record^  as,  for  example,  if  it  appear  that  aeveml  dis- 
tinct matters  may  have  been  hti gated,  upon  one  or  more  of 
which  the  judgment  may  have  passed,  ivithont  indicating  which 
of  them  was  thus  litigated  and  upon  which  the  judgment  waa 
rendered,  the  whole  subject  matter  of  the  action  will  be  at 
large  and  open  to  a  new  contention,  unless  this  uncertainty  be 
removed  by  extrinsic  evidence  showing  the  precise  point  involved 
and  determined.  If,  upon  the  face  of  a  record,  anything  is  left 
to  conjecture  as  to  what  was  necessarily  involved  and  decided, 
there  is  no  estoppel  in  it  when  pleaded,  and  nothing  conclusive 
in  it  when  offered  as  evideoce."  (See,  also,  Baird  v.  Bardwelly 
60  Miss.  164;  Aiken  v.  Peck,  23  Yt.  2G0;  L€sse%  v,  Truman,  10 
Ohio  St  45;  1  Greenleaf  on  Evidence,  see,  530;  Stor)'^3  E4^nity 
Pleading,  sec.  793,  and  eases  cited  in  note  a;  1  Daniell's  Chan- 
cray  Practice,  669,  note  b;  Bigelow  on  Estoppel,  58.) 

Section  581  of  the  Code  of  Civil  Procedure  provides  that  an 
action  may  be  dismissed  or  a  judgment  of  nonsuit  entered  in 
several  enumerated  instances,  and  in  eection  582  it  is  declared: 
'*In  every  case  other  than  those  mentioned  in  the  last  section, 
juflgment  must  be  rendered  on  the  merita/'  It  is  contended 
cm  the  part  of  the  defendant  that,  as  it  does  not  appear  that  the 
judgment  in  the  ease  of  Oakland  v,  Carpeniur^  supra,  waa  ren- 
dered under  any  of  the  provisions  of  section  5S1,  it  was  of 
necessity  rendered  upon  the  merits.  Section  582  is,  however, 
the  declaration  of  a  rule  of  procedure,  rather  than  a  principle  of 
law.  It  is  not  the  fact  that  ever}^  judgment  that  is  not  rendered 
tinder  the  provisions  of  section  581  is  rendered  upon  the  merits. 
Section  430  of  the  Code  of  Civil  Procedure  specifies  various 
grounds  upon  which  a  demurrer  to  the  complaint  may  be  made, 
and  if,  upon  sustaining  such  demurrer  the  complaint  is  not 
amended,  judgment  will  then  be  entered  in  favor  of  the  defend- 
ant If  such  judgment  is  entered  for  want  of  jurisdiction  in 
the  court,  or  for  defect  of  partis,  or  for  ambiguity  in  the 
statement  of  the  cause  of  action,  it  wquM  be  neither  un- 
der the  provisions  of  section  581  nor  upon  the  merits,"  ''A 
judgment  upon  the   merita  is   one   which   determines   either 
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upon  an  issue  of  law  or  fact  which  party  is  right''  (5o5- 
enthal  v.  McMann,  93  Cal.  609),  but  the  merits  of  the 
issue  presented  upon  the  facts  is  a  matter  entirely  different 
from  the  merits  of  the  issue  presented  upon  the  law. 

Under  the  foregoing  principles  it  must  be  held  that  the  plain- 
tiff is  not  estopped  from  maintaining  the  present  action  by 
reason  of  the  judgment  dismissing  the  suit  in  the  action  of 
Oakland  v.  Carpentier,  supra.  The  judgment  that  was  finally 
entered  in  the  district  court  in  that  action  was  the  judgment  of 
the  supreme  court,  and  was  not  rendered  by  reason  of  any  con- 
sideration of  the  merits  of  the  controversy  by  the  district  court, 
and  can,  therefore,  be  invoked  as  an  estoppel  only  as  to  those 
matters  which  were  determined  by  the  supreme  cdurt  and  made 
the  basis  of  its  direction  to  the  district  court.  That  court  did 
not  purport  to  make  its  decision  upon  a  consideration  of  the 
merits  of  the  controversy,  nor  can  it  be  determined  from  its 
opinion  whether  it  directed  the  dismissal  upon  the  ground  that 
the  plaintiff  had  an  adequate  remedy  at  law,  or  upon  the  ground 
that  its  complaint  did  not  state  sufficient  grounds  to  entitle  it  to 
invoke  the  particular  aid  of  equity  which  it  sought  The  ele- 
ment of  certainty,  so  essential  in  every  estoppel,  is  wanting.  Lord 
Coke  says  (Coke  on  Littleton,  352  b):  "Every  estoppel  must  be 
certain  to  every  intent,  and  not  to  be  taken  by  argument  or  in- 
ference^';  but  only  by  either  inference  or  argument  can  it  be 
determined  upon  what  ground  that  court  directed  that  the  suit 
be  dismissed.  It  did  not  determine  whether  the  grant  to  Car- 
pentier was  valid  or  void;  but  we  have  the  right  to  assume  that, 
if  it  had  been  required  to  make  a  decision  thereon,  it  would  have 
decided  in  accordance  with  the  conclusion  reached  by  us  in  the 
former  part  of  this  opinion,  that  the  act  of  May  4,  1852,  gave 
to  the  town  of  Oakland  no  authority  to  make  the  grant  to  Car- 
pentier. 

3.  February  19,  1880,  the  plaintiff  herein  commenced  an  ac- 
tion in  the  superior  court  for  the  county  of  Alameda  against  the 
defendant  herein  and  others  to  quiet  its  title  to  the  lands  in- 
volved in  this  action,  and  to  obtain  a  judgment  that  it  held  the 
said  lands  as  successor  of  the  state  of  Cahfomia  by  a  good  and 
sufficient  title  in  trust  for  the  use  and  benefit  of  the  public. 
Issues  were  joined  therein  by  the  several  defendants,  and,  in 
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addition  thereto,  the  defendant  herein  filed  a  cross-complaint 
against  the  plaintiff  alleging  ownership  of  a  portion  of  the 
lands,  aad  asking  a  judgment  quieting  its  title  thereto.  No  an- 
swer to  this  cross-complaint  was  filled  by  the  plaintiff.  While 
the  action  was  pending  the  city  council  of  Oakland,  January  12, 
1882,  adopted  an  ordinance  entitled  "An  ordinance  to  pnavent 
further  litigation  concerning  the  Oakland  waterfront,"  by  which 
its  attorneys  were  directed  to  discontinue  the  said  action  as  to 
all  the  defendants -except  the  Oakland  Water  Front  Company, 
and  also  "to  file  a  stipulation  in  said  action  that  the  Oakland 
Water  Front  Company  have  a  final  judgment  and  decree  quiet- 
ing its  title  to  the  land  described  in  its  cross-complaint,  but  with- 
out damages  or  costs/*  Thereafter,  February  7,  1882,  there  waa^ 
filed  in  said  action  a  stipulation  signed  by  the  respective  attor- 
neys as  follows,  viz:  'It  is  hereby  stipulated  that  this  action  be 
dismissed  as  to  all  the  defendants  except  the  Oakland  Water 
Front  Company,  and  it  is  further  stipulated  that  the  Oakland 
Water  Front  Company  have  a  final  judgment  against  plaintiff 
quieting  its  title  to  the  land  described  in  its  cross-bill  or  com- 
plaint, without  damages  or  costs,"  and  on  the  same  day  a  decree 
in  said  action  was  entered  by  the  court  in  the  following  terms: 
"This  cause  coming  on  to  be  heard  upon  the  cross-complaint  of 
Ihe  defendant,  the  Oakland  Water  Front  Company,  and  the 
stipulation  of  the  parties  on  file  herein  consenting  to  this  decree; 
now,  therefore,  it  is  ordered,  adjudged,  and  decreed  that  said 
defendant,  the  Oakland  Water  Front  Company,  is  the  owner  of 
the  lands  and  premises  herein";  and  quieting  its  title  ther<?to  as 
against  the  plaintiff  herein.  The  defendant  has  pleaded  this 
judgment  in  bar  of  the  plaintiff's  right  to  maintain  the  present 
action. 

A  judgment  rendered  by  consent  becomes  res  ad  judicata 
between  the  parties  thereto,  and,  if  the  parties  were  competent 
to  consent  to  such  judgment,  may  be  pleaded  in  bar  of  another 
action  between  them,  with  the  same  effect  as  if  rendered  aft^r 
resistance  and  a  litigation  of  the  merits  of  the  controversy.  A 
judgment  so  rendered  cannot,  however,  be  treated  as  res  adjudi^ 
cata  unless  the  parties  thereto  had  the  capacity  to  make  the 
agreement  which  they  have  consented  shall  pass  into  judgment. 
The  parties  to  a  controversy  may  make  an  agreement  with  refer- 
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ence  to  their  respective  rights  and  obligations  in  any  transaction 
as  readily  after  an  action  has  been  brought  for  the  judicial  de- 
termination of  those  rights  as  \rithout  such  action^  and  may  have 
their  agreement  made  a  matter  of  judicial  record,  and  such  rec- 
ord of  their  agreement  will  have  the  same  effect  upon  them  as 
the  record  of  a  judgment  given  upon  a  trial  by  the  court.  In  such 
a  case,  however,  the  record  is  not  a  judgment  of  the  court  upon 
a  consideration  of  the  merits  of  the  controversy,  but  is  only  a 
judicial  declaration  that  the  parties  have  made  such  an  agree- 
ment, and  the  court,  in  its  judgment  upon  such  consent,  merely 
exercises  a  ministerial  or  administrative  function  in  recording 
what  has  been  agreed  to  between  the  parties. 

In  Texas  etc.  By.  Co.  v.  Southern  Pac.  Co.,  137  TJ.  S.  48,  cer- 
tain decrees,  entered  by  consent  of  the  parties,  were  invoked  as 
a  bar  in  another  action  between  them,  but  the  court  said:  "The 
decrees  were  entered  by  consent,  and  in  accordance  with  the 
agreement,  the  court  merely  exercising  an  administrative  func- 
tion in  recording  what  had  been  agreed  to  between  the  parties, 
and  it  was  open  to  the  supreme  court  of  Louisiana  to  determine 
upon  general  principles  of  law  that  the  validity  of  article  VI  was 
not  in  controversy  or  passed  upon  in  the  causes  in  which  the  de- 
crees were  rendered."  The  principle  was  stated  by  Lord  Romilly 
in  Jenkins  v.  Robertson,  L.  E.  1  Sc.  &  Div.  App.  Cas.  117:  '^Bes 
judicata  by  its  very  words  means  a  matter  upon  which  the  court 
has  exercised  its  judicial  mind,  and  has  come  to  the  conclusion 
that  one  side  is  right,  and  has  pronounced  a  decision  accordingly; 
but  when  an  action  of  declarator  is  brought  and  a  verdict  is 
obtained  by  the  pursuers,  which  is  set  aside,  and  an  arrangement 
afterward  takes  place  by  which,  in  consideration  of  the  payment 
of  a  sum  of  money,  an  interlocutor  is  pronounced  for  the  de- 
fenders, and  the  court  simply  registers  that  interlocutor,  without 
expressing  any  judicial  opinion  on  the  subject,  I  am  of  opinion 
that  it  is  contrary  to  all  principle  to  consider  that  such  a  transac- 
tion can  be  treated  really  as  res  judicata In  my  opinion 

res  judicata  signifies  that  the  court  has,  after  argument  and  con- 
sideration, come  to  a  decision  on  a  contested  matter;  here  the 
court  exercised  no  judicial  function  upon  the  subject.  It  has 
merely  exercised  an  administrative  function  by  recording  the  in- 
terlocutor which  had  been  agreed  to  between  the  parties."  In  San 
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Francisco  etc.  v.  Le  Roy,  138  TJ.  S.  666,  where  an  action  had  been 
brought  by  one  Shaw  against  the  city  and  county  of  San  Fran- 
Cisco,  in  the  state  court,  to  quiet  his  title  to  certain  pueblo  lands, 
and  the  city  had  appeared  by  its  attorney  and  filed  a  disclaimer 
and  a  consent  to  a  judgment  in  favor  of  the  plaintiff,  the  court 
said  in  reference  thereto:  "Whatever  authority  the  attorney  dI 
the  city  and  county  may  have  had  to  conduct  its  ordinary  litiga- 
tion, he  had  none  to  relinquish  rights  reserved  for  the  benefit  of 
the  public  by  the  Van  Ness  ordinance/'  In  Kelley  v,  Milan,  127 
IT.  S.  139,  in  an  action  to  enforce  certain  municipal  bonds,  the 
plaintiff  relied  upon  a  decree  in  chancery  confirming  their  valid- 
ity, which  it  was  shown  had  been  entered  by  consent  of  the  par- 
ties upon  an  agreement  to  that  effect  signed  by  the  mayor.  Upon 
this  it  was  said  by  the  court:  *This  was  no  adjudication  by  the 
court  of  the  validity  of  the  bonds  on  the  submission  to  it  as  a 
judicial  tribunal  of  the  question  of  such  validity.  The  dt^clara- 
tion  of  the  validity  of  the  bonds  contained  in  the  decree  was  made 
solely  in  pursuance  of  the  consent  to  that  effect  contained  in  the 
agreement  signed  by  the  mayor  of  the  town  and  the  officer  of  the 
railroad  company.  The  decree  of  the  court  was  based  solely 
upon  the  declaration  of  the  mayor  in  the  agreement  that  the 
bonds  were  valid.  The  adjudication  in  the  decree  cannot,  under 
the  circumstances,  be  set  up  as  a  judicial  determination  of  the 
validity  of  the  bonds.  This  was  not  the  case  of  a  submission  to 
the  court  of  a  question  for  its  decision  on  the  merits,  but  it  was 
a  consent  in  advance  to  a  particular  decision  by  a  person  who  had 
no  right  to  bind  the  town  by  such  a  consent,  because  it  gave 
life  to  invalid  bonds,  and  the  authorities  of  the  town  had  no  more 
power  to  do  so  than  they  had  to  issue  the  bonds  originally."  In 
Lawrence  Mfg.  Co,  v.  Janesville  etc.  Mills,  138  U.  S.  652,  the  same 
principle  was  declared,  the  court  saying:  "The  prior  decree  was 
the  consequence  of  the  consent,  and  not  of  the  judgment  of  the 
court,  and,  this  being  so,  the  court  had  the  right  to  decline  to 
treat  it  as  res  adjxuiicatay  See,  also.  Gay  v.  Parparf.  lOG 
IT.  S.  698,  Wadhams  v.  Gay,  73  111.  415,  Branham  v.  San  Jose^ 
24  Cal.  60 J.,  where  the  court  said:  "It  is  obviouii  that  the  a}imta- 
miento,  being  merely  the  agents  of  the  pueblo,  acting  under 
defined  and  expressly  limited  powers,  could  not  bind  the  property 
held  in  trust  by  them  for  community  purposes  by  any  act  not 
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strictly  within  those  powers,  either  by  way  of  contract  or  by  the 
mere  sufferance  of  judicial  proceedings." 

Under  the  foregoing  authorities  it  is  manifest  that  the  judg- 
ment relied  on  is  not  available  to  the  defendant  as  a  muniment 
of  title  to  the  lands  in  question,  or  as  an  estoppel  against  the 
plaintiff  in  the  assertion  of  its  claim  to  the  said  lands.  The 
plaintiff^B  consent  to  the  judgment  gave  to  the  defendant  no 
greater  right  than  would  its  simple  grant  of  the  lands,  for  the 
reason  that  by  reason  of  the  trust  under  which  they  were  held 
it  was  precluded  from  making  such  disposition,  as  we  have 
above  seen,  either  by  a  direct  grant  or  by  consenting  to  a  ju- 
dicial decision. 

4.  No  greater  effect  is  to  be  attributed  to  the  several  con- 
flrmatoiy  ordinances  subsequently  adopted  by  the  town  of  Oak- 
land, or  by  the  city  of  Oakland,  than  was  created  by  the  original 
ordinance.  The  same  inability  or  infirmity  in  the  town  to 
transfer  the  land,  or  to  make  the  grant,  by  the  original  ordinance, 
was  inherent  at  the  time  of  the  adoption  of  the  confirmatory 
ordinances,  and  continued  in  its  successor,  the  plaintiff  herein, 
and  equally  precluded  any  confirmatory  ordinance  which  might 
be  adopted  from  having  a  greater  effect  than  did  the  ordinance 
which  was  originally  adopted.  The  ordinances  adopted  by  the 
city  April  1  and  April  2,  1868,  by  which  it  purported  to  release 
an4  abandon  to  Carpentier  and  his  assigns  all  its  claims  in  and 
to  the  franchises  and  property  described  in  the  former  ordi- 
nances, were  equally  without  the  power  of  the  city,  so  far  as  it 
was  attempted  thereby  to  part  with  its  right  to  said  land,  or  to 
confirm  the  preceding  ordinances.  The  condition  of  the  release 
named  in  the  first  of  said  ordinances,  and  which  in  the  second 
is  recited  to  have  been  performed,  was  the  transfer  of  the  land 
and  franchises  by  Carpentier  to  the  defendant  herein,  but,  as 
such  transfer  was  in  pursuance  of  an  agreement  therefor  pre- 
viously entered  into  between  them,  to  become  effective  upon  the 
adoption  of  said  ordinance,  and,  as  the  plaintiff  herein  was 
neither  a  party  to  such  agreement,  nor  received  any  considera- 
tion or  benefit  by  reason  of  the  agreement  or  its  subsequent  exe- 
cution, there  was  no  equity  created  thereby  in  favor  of  the  de- 
fendant and  against  the  plaintiff,  by  which  the  plaintiff  is  pre- 
cluded from  asserting  its  want  of  power  to  adopt  the  ordinance. 


I 


230      CAKT.AND  V.  Oakland  Water  Front  Co.  •  [118  CaL 

The  act  of  the  legislature  of  March  31, 1868  (Stats.  1868,  p.  222), 
under  which  the  city  council  purported  to  adopt  the  said  ordi- 
nances, cannot  be  construed  as  giving  to  the  city  a  power  to 
alienate  property  by  way  of  compromise  which  had  never  been 
within  its  power  to  alienate,  and  whose  alienation  it  was  without 
the  power  of  the  legislature  to  authorize. 

It  is  unnecessary  to  show  that  the  rights  of  the  oily  to  the 
land  could  not  be  divested  by  a  sale  under  execution  upon  a  judg- 
ment recovered  against  it.  Whatever  liabilities  the  city  might 
incur,  as  well  as  whatever  obligations  might  be  held  against  it, 
could  be  discharged  only  from  its  own  property,  and  not  from 
that  which  it  held  in  trust  for  the  public.  As  the  land  was 
public  property,  and  held  in  trust  by  the  city  for  the  public, 
no  right  thereto  could  be  created  by  virtue  of  any  assessment 
or  payment  for  taxes  levied  thereon. 

5.  The  court  found  that  certain  parcels  of  land  within  the 
tract  described  in  the  complaint  *Tiave  been  filled  in  with  earth, 
whereby  said  pieces  have  been  raised  above  the  level  of  ordinary 
high  tide,"  and  "that  by  reason  of  said  several  pieces  of  land 
being  filled  in  and  reclaimed  from  the  tide,  ss  appearing  in  these 
findings,  plaintiff  has  lost,  and  the  defendant  has  acquired,  the 
title  to  each  of  said  pieces  so  filled,  and  is  the  proprietary  owner 
in  fee  of  the  same."  These  parcels  are  particularly  described 
in  the  findings,  and  are  excepted  from  the  tract  of  land  of  which 
the  plaintiff  is  adjudged  to  be  the  owner,  and  the  defendant's  title 
to  said  parcels  is  adjudged  to  be  good  and  valid.  The  court  also 
found  that  the  defendant  had  the  right  to  occupy  and  use,  in  a 
manner  not  inconsistent  with  the  ordinary  uses  and  purposes 
of  navigation  and  commerce,  two  wharves  described  in  the  judg- 
ment which  had  been  constructed  upon  the  land  of  which  the  title 
was  found  to  be  in  the  plaintiff,  until  compensation  be  made  to 
it  for  their  value;  and  also  found  that  the  plaintiff  is  not  the 
owner  of  that  part  of  the  lands  described  in  the  complaint 
which  lies  southerly  from  the  present  southerly  boundary  line  of 
the  city  of  Oakland.  In  accordance  with  these  findings  judg- 
ment was  therefore  rendered  against  the  prayer  of  the  plaintiff. 
From  these  portions  of  the  judgment  the  plaintiff  has  appealed. 

The  parcels  of  the  lands  described  in  the  complaint  which 
have  been  raised  above  the  level  of  ordinary  high  tide  by  filling 
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in  with  earth  have  thereby  eeaaed  to  be  capable  of  common  use 
by  the  public  for  the  purposes  of  commerce  and  navigation,  and 
have  therefore  ceased  to  be  subject  to  the  trust  under  which 
navigable  waters  and  the  lands  covered  thereby  are  held  by  the 
state,  and  consequently  the  plaintiff,  ss  the  agent  of  the  state 
in  the  discharge  of  that  ti'ust,  has  no  further  interest  in  the  lands 
BO  reclaimed,  or  function  to  perform  in  reference  thereto.  If 
the  lands  have  ceased  to  be  held  by  the  state  in  its  sovereign 
capacity  under  the  above  trust,  individuals  may  acquire  the  title 
of  the  state  thereto  by  the  same  means  as  they  may  the  title  to 
any  other  lands  held  by  the  state  merely  in  its  proprietary  right. 

The  wharves  for  which  the  plaintiff  is,  by  the  judgment,  re- 
quired to  make  compensation  before  the  defendant  shall  be 
required  to  surrender  possession,  were  constructed  many  years 
before  the  commencement  of  this  action  and  while  the  defendant 
or  its  predecessor  was  in  the  possession  of  the  lands  under  the 
ostensible  grant  of  the  plaintiff^s  predecessor.  These  wharves 
are  instruments  for  carrying  out  the  purposes  of  the  trust  under 
which  the  lands  were  held  by  the  state,  and  their  construction 
was  within  the  purpose  for  which  the  state  placed  the  lands  under 
the  control  of  the  plaintiff.  As  they  were  constructed  by  the 
ostensible  permission  of  the  plaintiff  or  its  predecessors,  it  would 
be  inequitable  for  the  plaintiff,  having  stood  by  arid  suffered 
their  construction  without  making  any  objection  thereto,  to  de- 
prive the  defendant  thereof  without  making  it  compensation 
therefor. 

In  the  act  of  1852  incorporating  the  town  of  Oakland,  its 
boundaries  extended  to  the  southerly  line  of  the  San  Antonio 
creek;  "thence  down  the  southerly  line  of  said  creek  or  slough 
to  its  mouth  in  the  bay;  thence  to  ship  channel."  The  act  of 
1864  incorporating  the  city  of  Oakland  provided  that  "the  boun- 
daries of  said  city  shall  be  the  same  as  the  boundaries  of  the 
present  town  of  Oakland,"  and  by  section  12  of  the  act  it  suc- 
ceeded to  all  the  legal  and  equitable  rights  of  the  town  of  Oak- 
land. The  act  of  1862  reincorporating  the  city  declared:  "The 
boundaries  of  said  city  shall  be  the  same  as  are  the  boundaries 
of  the  late  town  of  Oakland,  which  are  more  particularly  defined 
and  described  as  follows,  to  wit:  "To  the  easterly  or  southeasterly 
line  of  that  branch  of  the  San  Antonio  slough,  or  estuary,  over 


-4 


232      Oakland  v.  Oakland  Water  Front  Co.    [118  CaL 

which  crosses  the  bridge  from  Oakland  to  Clinton;  thence  along 
the  eastern  and  southern  highest  tide  line  of  said  slough  and  of 
the  estuary  of  San  Antonio,  following  all  the  meanderings  thereof 
to  the  mouth  of  said  estuary  in  the  bay  of  San  Francisco;  thence 
southwesterly  to  ship  channel."  In  the  charter  adopted  by  the 
citizens  of  Oakland,  and  approved  by  the  legislature  in  1889, 
the  boimdaries  of  the  city,  after  reaching  the  intersection  of 
Park  avenue  with  the  Encinal  line  of  the  town  of  Alameda^  is 
**thence  westerly  following  the  center  of  the  slough  and  tiie  cen- 
ter of  the  estuary  of  San  Antonio  to  ship  channel  in  the  bay  of 
San  Francisco." 

As  the  plaintiff's  claim  to  the  lands  in  question  is  only  by 
virtue  of  being  a  public  corporation  and  governmental  agency 
of  the  state,  its  right  to  the  control  of  any  of  said  lands  must  be 
limited  to  those  of  which  it  is  the  governmental  agent  of  the 
state.  The  plaintiff's  claim  to  the  lands  as  successor  to  the  town 
of  Oakland  must  be  limited  to  such  as  the  state  released  to  the 
town  by  the  act  of  1852,  since  that  is  the  only  statute  by  which 
the  state  has  delegated  the  control  of  these  lands.  Although  the 
boundaries  of  the  city  of  Oakland  were  extended  by  the  act  of 
1862,  the  state  did  not  confer  upon  the  city  the  control  of  the 
tide  lands  other  than  had  been  conferred  by  the  act  of  1852. 
The  state  had  at  all  times  the  right  to  change  the  boundaries  of 
the  municipality,  and  whenever  such  change  was  made  it  ceased 
to  be  the  governmental  agent  of  the  state  for  the  management 
and  control  of  the  state's  interest  in  any  lands  outside  of  its  char- 
ter limits.  It  was  not  necessary  that  the  state  should  expressly 
repeal  or  revoke  the  right  or  power  of  control  originally  given 
by  it  to  the  town  of  Oakland.  The  exclusion  of  any  portion  of 
the  lands  from  the  territory  of  the  plaintiff  would  remove  its 
control  thereof  as  effectually  as  would  a  direct  repeal  of  the  power 
given  in  the  act  by  which  their  management  was  originally  in- 
trusted to  it;  and  the  change  in  the  boundaries  of  the  city  adopted 
by  the  citizens  in  1889  was  as  effective  for  this  purpose  as  if  made 
by  the  legislature  itself.  It  follows  that,  as  the  plaintiff's  claim 
is  limited  to  lands  within  its  charter  limits,  the  court  was  not 
authorized  to  enter  a  judgment  in  the  present  action  affecting  the 
title  to  lands  outside  of  those  limits. 
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It  is  proper  to  observe  that  the  city  of  Oakland  and  the  Oak- 
land Water  Front  Company  are  the  only  parties  to  this  action, 
.and  tiiat  the  judgment  herein  is  determinative  of  the  rights  of 
only  these  parties.  Whatever  rights  to  the  land  described  in  the 
complaint,  or  to  any  part  thereof,  the  people  of  the  state  or  any 
other  person  may  have  will  not  be  affected  hereby.  Neither  are 
we  called  upon  to  determine  the  boundaries  of  the  land  granted 
to  the  town  of  Oakland  by  the  act  of  May  4, 1852,  or  to  determine 
the  location  of  the  line  of  "ship  channel,"  or  the  meaning  of  the 
term.  There  is  no  issue  presented  in  the  pleadings,  nor  wa^ 
there  any  controversy  at  the  trial,  upon  the  location  of  "ship 
channel,"  and  the  court  did  not,  either  in  its  findings  or  in  ita 
judgment,  assume  to  fix  its  location,  but  merely  determined  that 
the  title  of  the  plaintiff  extended  "to  ship  channel  in  the  bay  of 
San  Francisco;  thence  northwardly  and  westwardly  along  ship 
channel  to  its  intersection  with  the  projection  northwestwardly 
of  the  northern  boundary  of  the  city  of  Oakland."  The  plain- 
tiff seeks  to  quiet  its  title  to  all  the  land  described  in  the  legisla- 
tive grant  to  the  town  of  Oakland  by  the  act  of  May  4, 1852,  viz: 
"The  lands  lying  between  high  tide  and  ship  channel,"  and  bases 
its  title  solely  upon  that  grants  while  the  title  to  the  land  which 
is  claimed  by  the  defendant  is  derived  under  the  same  legislative 
grant,  through  the  conveyance  to  Carpentier.  Whatever  may  be 
the  proper  location  of  that  line,  it  is  equally  the  limit  of  the 
claim  by  each  of  the  parties  hereto.  The  location  of  "ship  chan- 
nel" is  therefore  not  only  immaterial  under  the  views  expressed 
in  the  foregoing  opinion,  but  as  it  was  not  an  issue  between  the 
parties  it  did  not  require  determination  by  the  superior  courts 
and  does  not  call  for  an  examination  by  this  court. 

The  judgment  and  order  denying  a  new  trial  should  be  af- 
firmed. 

Henshaw,  J.,  concurred   in  the   foregoing   opinion  of   Mr. 
Justice  Harrison. 


/-• 


Behearing  denied. 
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INo.  16729.    In  Bank.— September  13,  1807.] 

THE  PEOPLE,  AppeUant,  v.  OAKLAND  WATER  FBONT 
COMPANY  et  al.,  Respondents. 

Aonoir  to   Quikt   Titlb   of   8tat»— Lahdb  w  Habbob  of  Oakland  asd 
Alambda— AuTHOBiTT  OF  Attobkbt  Gkb EBAL.--The  attorney  peneml  his 
anthority  to  institute  an  action  in  any  case  in  which  the  rights  and 
interests  of  the  people  of  the  state  are  directly  involved ^  without 
any  new  authority  expressly  conferred  by  law;    and  may  inslitute 
an  action  to  quiet  the  title  of  the  state  to  lands  in  nayigable  waters 
constituting  the  harbor  of  the  cities  of  Oakland  and  AJam^a,  and 
to  determine  adverse  claims  made  thereto. 
In.— Mode  OF  Testiho  Authobity  of  Attorney  Qehebai/— Demtrheb— Wast 
OF  Capacity  to  Sub— Motion  to  Dismiss.- The  question  a^^  to  the  Au- 
thority of  the  attorney  general  to  sue  in  the  name  of  the  state  Is 
not  properly  presented  by  a  demurrer  for  want  of  capacity  m  the 
plaintiff  to  sue;  but  the  proper  practice  is  to  move  to  dismiss  th« 
information  on  the  ground,  among  others,  that  the  attorney  gpDerjil 
had  no  authority  or  power  to  institute  or  prosecute  the  proceeding 
in  the  name  of  the  state. 
Id.— JuBisDicTioNAL  QUESTION— JuDioiAL  NoTicB— The  authority  of  the  at- 
torney general  to  sue  in  the  name  of  the  state  presents  a  jurisdio 
tional  question;   and  the   court  is  bound   to   take  judicial  notice, 
whether  he  has  or  has  not  authority  to  institute  the  proceeding  un- 
der the  constitution  and  laws  of  the  state. 
In.— Demubbeb  to  Complaint  of  State— Judicial  Notice— Gbant  ov  Tint 
Lands  to  Oakland— Chabteb  and  Amendments— Descbiptioh  Inclusivi 
OF  Otheb  Lands.- In  passing  upon  a  general  demnrrer  to  a  complaint  bf 
the  state  to  quiet  its  alleged  title  to  lands  in  the  harbor  of  the  cities 
of  Oakland  and  Alameda,  lying  between  high  tide  and  ablp  chaa- 
nel,  to  a  depth  of  twenty-four  feet  at  ordinary  low  tide,  in  the  bay 
of  San  Francisco  and  San  Antonio  creek,  and  to  determine  adverse 
claims  made  thereto  by  the  city  of  Oakland  and  other  defeodantSt 
and  to  restrain  and  abate  obstructions  therein,  it  is  proper  for  the 
court  to  take  judicial  notice  of  the  grant  by  the  state  to  the  town  of 
Oakland  of  lands  within  its  corporate  limits  lying  betwet^n  high  tide 
and  ship  channel,  made  by  the  act  of  May  4,  1852,  iueorporating 
the  town,  and  also  of  the  act  of  March  26,  1854,  incorporating  the 
vcity  as  successor  of  the  town,  and  of  other  acts  amendatory  of  anrl 
supplemental  to  the  charter  of    Oakland;  but  inasmuch  as  the  de- 
scription in  the  complaint  is  not  coincident  with  a  proper  coustrtic- 
tion  of  the  grant  to  the  town,  but  appears  to  be  inclusive  of  landi 
in  navigable  waters  beyond  the  line  of  low  tide,  and  may  incladt 
lands  lying  in  the  eastern  basin  of  the  estuary,  outside  of  the  ce^ 
pnrate  limits  of  the  town,  and  the  complaint  states  a  caui^ie  of  ac- 
tion in  favor  of  the  state,  the  demurrer  thereto  is  improperly  fat- 
tained* 
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IJ).— CONTBACTIOH  OF  SOUTHKBN    BOUHDABY  OF    OAKLAND— RkNUSCIATIOH  OF 

Past  OF  Gbant— RssuHPTioN  of  Oowtbol  by  State.— The  state  having,  by 
recent  legislation,  contracted  the  southern  boundary  of  Oakland  so 
as  to  exclude  from  its  limits  the  southern  half  of  the  estuary,  such 
exclusion  amounts  to  a  renunciation  on  the  part  of  the  city,  and 
resumption  by  the  state  of  the  control  of  so  much  of  the  grant  as 
may  have  been  coyered  by  the  excluded  portion  of  the  city. 

Id.— Conditions  Subsequent— Fobfbitube  of  Grant— Pleading. — The  ques- 
tion whether  the  grant  was  forfeited  to  the  state  by  breach  of  con- 
ditions subsequent  cannot  be  considered,  where  the  allegations  of  the 
complaint  of  the  state  are  not  so  framed  as  to  support  an  action  to 
enforce  such  a  forfeiture. 

Id.— Injunction— Obstbuction  of  Navigation  by  Gbantees  of  State- 
Public  Nuisance— Independent  Acts  of  Sevebal  Defendants— Mis- 
joindbb— Sevbbal  Actions  Neobssaby.^A  grant  by  the  state  of  the  soil 
under  navigable  waters  carries  with  it  no  right  to  obstruct  naviga- 
tion, and  the  state  may  enjoin  its  grantees  or  their  successors  from 
erecting  or  maintaining  structures  which  will  impair  or  interfere 
with  the  exercise  of  the  public  right  of  navigation,  so  as  to  con- 
stitute a  public  nuisance;  but  where  each  of  several  defendants  is 
acting  independently  of  the  others  in  the  erection  and  maintenance 
of  separate  structures  obstructing  navigation,  it  is  a  misjoinder  of 
causes  of  action  and  of  parties  defendant  to  join  them  in  one  action 
to  abate  nuisances,  but  each  must  be  sued  in  a  separate  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Alameda 
County.    F.  W.  Henshaw,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  H.  Hart,  Attorney  General,  and  Aylett  E.  Cotton,  for 
Appellant. 

The  complaint  in  this  case  is  similar  to  the  information  or 
bill  in  equity  in  the  Chicago  case,  and  states  a  cause  of  action. 
{Illinois  Cent.  R.  R.  Co.  v.  IHinoiSy  146  U.  S.  387.)  The  attor- 
ney general  had  authority  to  institute  this  action.  {People  v. 
Strattonj  26  Cal.  242;  People  v.  Gold  Run  Ditch  etc.  Co.,  66  Cal. 
138;  56  Am.  Rep.  80;  County  of  Yolo  v.  Sacramento^  36  Cal. 
193;  High  on  Injunctions,  sees.  761,  1303.)  Judicial  notice 
could  not  properly  be  taken  upon  demurrer  of  any  grant  made 
to  Oakland  by  the  act  of  May  4, 1852,  judicial  notice  being 
merely  a  species  of  evidence  where  there  is  a  trial  upon  an  issue 
of  fact  (Code  Civ.  Proc.,  sees.  590, 1823,  1827.)  Any  quali- 
fied rights  in  navigable  water  held  under  grant  from  the  state 
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are  subject  to  the  right  of  the  state  to  protect  navigation;  and 
the  state  cannot  part  with  rights  which  are  held  in  trust  for 
the  public.  (Const.,  art.  XV,  sees.  1,  2;  Heckman  v.  Swettj  99 
Cal.  309,  310;  Illinoia  Cent.  R.  R.  Co.  v.  lUinoia,  146  U.  S.  452- 
66;  Gould  on  Waters,  sec.  32.)  There  is  no  misjoinder  of 
causes  of  action.  It  is  the  great  object  of  courts  of  equity 
to  put  an  end  to  litigation,  and  to  settle  the  rights  of  all 
persons  interested  in  or  affected  by  the  subject  matter  of  the 
controversy.  {Reynolds  v.  Lincoln,  71  Cal.  187.)  Different 
modes  of  relief  do  not  make  different  causes  of  action.  (Bliss 
on  Code  Pleading,  sec.  114.)  It  was  not  necessary  that  the  com- 
plaint should  define  what  portion  of  the  lands  described  in  the 
complaint  any  defendant  claims  nor  the  interest  that  he  claims. 
(Castro  V.  Barry ,  79  Cal.  443.)  The  state  alone  has  the  right 
to  complain  of  any  trespass  upon  its  rights.  {San  Pedro  v. 
Southern  Pac.  R.  R.  Co.,  101  Cal.  337.) 

A.  A.  Moore,  J.  C.  Martin,  William  F.  Herrin,  and  H.  S. 
Brown,  for  Oakland  Water  Front  Company,  Railroad  Com- 
panies, and  Pacific  Improvement  Company,  Respondents. 

The  court  properly  took  judicial  notice  of  the  statutes  taking 
title  out  of  the  state.  The  court  may,  upon  demurrer,  take  judi- 
cial notice  of  facts  not  averred,  which  are  established  by  law. 
{Cole  V.  Segraves,  88  Cal.  103;  Faekler  v.  Wright,  86  Cal.  210; 
Rogers  v.  Cady,  104  Cal.  288;  43  Am.  St.  Rep.  100;  Chapman 
V.  Wilder,  6  Hill,  475;  De  Baker  v.  Railway  Co.,  106  Cal.  257; 
46  Am.  St.  Rep.  237.)  The  state  cannot  complain  of  improve- 
ments made  within  the  limits  of  the  grant  from  the  state  to 
the  city  of  Oakland.  {Attorney  General  v.  Utica  Ins.  Co.,  2 
Johns.  Ch.  381-3.) 

James  A.  Johnson,  William  R.  Davis,  W.  Lair  Hill,  E.  J. 
Pringle,  and  H.  A.  Powell,  for  City  of  Oakland,  Respondent. 

The  legislature  had  the  right  to  make  the  cession  to  the  town 
of  Oakland  made  by  the  incorporating  act  of  May  4, 1852.  {San 
Pedro  V.  Southern  Pac.  R.  R.  Co.,  101  Cal.  337.)  The  city  of  Oak- 
land is  the  successor  of  the  town  under  the  act  of  March  25, 
1854.  {Oakland  v.  Carpentier,  13  Cal.  540;  21  Cal.  642;  San 
Francisco  eU.  R.  R.  Co.  v.  Oakland,  43  Cal.  504,  505.)     The  state 
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has  recognized  the  right  of  the  city  of  Oakland  to  control  the 
harbor  and  wharves  erected  therein.  (Stats.  1854,  p.  183;  Stats'. 
1860,  p.  67;  Stats.  1861,  p.  384;  Stats.  1862,  pp.  337-55;  Stats. 
1867-68,  p.  501;  Stats.  1870,  p.  693;  Stats.  1875-76,  p.  567; 
Freeholder  Charter,  Stats.  1889.)  A  fact  of  which  the  court 
takes  judicial  notice  is  as  much  part  of  the  pleadings  as  if  it 
had  been  averred.  {BranJiam  v.  Mayor  etc.,  24  Cal.  602.)  The 
courts  take  judicial  notice  of  whatever  is  established  by  law. 
(Code  Civ.  Proc.,  sec.  1875;  People  v.  Smithy  1  Cal.  9;  Irwin  v. 
Phillips,  5  Cal.  140;  63  Am.  Dec.  113;  Ede  v.  Johnson,  15  Cal. 
53;  Payne  etc.  v.  Treadwell,  16  Cal.  220;  People  v.  Potter,  85  Cal. 
110;  People  v.  Hagar,  52  Cal.  188.) 

William  <fe  George  Leviston,  for  Edson  F.  Adams,  John  C. 
Adams,  Hannah  J.  Adams,  Julia  P.  A.  Prather,  California 
Development  Company,  Horace  W.  Carpentier,  and  E.  C.  Ses- 
sions, Respondents. 

The  attorney  general  was  not  the  proper  ofSoer  to  begin  this 
action.  (Pol.  Code,  sees.  443,  subd.  16,  470.)  There  is  a  mis- 
joinder of  parties  defendant  and  of  causes  of  action.  (Code  Civ. 
Proc.,  sec.  427.)  The  court  properly  took  judicial  notice  that 
the  state  had  parted  with  its  interest  in  the  subject  matter  of 
the  action.  (Code  Civ.  Proc.,  sec.  1875;  Cole  v.  Segraves,  88 
Cal.  105;  Ex  parte  Kearney,  55  Cal.  221;  People  v.  Hagar,  52 
Cal.  188;  Whiting  v.  Townsend,  57  Cal.  515;  FaeUer  v.  Wright, 
86  Cal.  210.) 

Gteorge  M.  Shaw,  for  T.  W.  Badger,  Respondent. 

Courts  take  judicial  notice  at  any  stage  of  an  action  or  pro- 
ceeding, without  averment  or  proof.  (Code  Civ.  Proc.,  sec.  1875; 
12  Am.  &  Eng.  Ency.  of  Law,  151,  159,  note  2;  Bliss  on  Code 
Pleading,  sec.  177;  Stephen's  Pleading,  345,  363, 354;  Wilhoit  v. 
Cunningham,  87  Cal.  458;  Kraner  v.  Halsey,  82  Cal.  210;  Brown 
V.  Anderson,  77  Cal.  236;  Belcher  etc.  Co.  v.  Deferrari,  62  Cal. 
162;  Staude  v.  Election  Commrs.,  61  Cal.  313;  People  v.  Hagar, 
52  Cal.  188;  Talbert  v.  Hopper,  42  Cal.  397;  People  v.  Robinson, 
17  Cal.  371.)  The  state  had  the  authority  to  make  the  grant 
to  the  city  of  Oakland.  {Shively  v.  Bowlby,  152  U.  S.  1;  Taylor 
V.  UnderhiU,  40  Cal.  473;  KimbaU  v.  Macpherson,  46  Cal.  104; 
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Upham  V.  HoskingSy  62  Cal.  250;  Northern  Ry.  Co.  v,  Jordan,  87 
Cal.  23;   Weber  v.  Harbor  Comvira.,  18  Wall.  65,  66.) 

Mich.  MuUany,  for  H.  N.  Dalton,  Respondent. 

The  legislative  grant  to  the  city  of  Oakland  was  for  a  public 
use,  and  was  valid;  and  the  authority  of  the  city  as  a  public 
trustee  has  never  been  revoked  by  the  legislature.  {Illinois 
Cent.  R.  R.  Co.  v.  Illinois,  146  U.  S.  387;  Pollard  v.  Hagan,S 
How.  212;  Shively  v.  Bowlhy,  152  U.  S.  1;  San  Francisco  v. 
Itsell,  80  Cal.  59;  People  v.  Holladay,  93  Cal.  243;  27  Am.  St. 
Rep.  186.) 

BEATTY,  C.  J. — This  is  to  action  to  determine  adverse  claims 
to  real  property,  and  for  other  incidental  relief,  instituted  by  the 
attorney  general  in  the  name  and  on  behalf  of  the  people  of  the 
state.  All  the  defendants  who  are  contesting  the  claims  of  the 
state  demurred  to  the  first  amended  c*omplaint  upon  the  general 
ground  that  it  failed  to  state  a  cause  of  action,  and  a  few  of  them 
demurred  specially  upon  various  other  grounds.  These  demur- 
rers were  sustained  by  the  superior  court  upon  the  sole  ground, 
as  appears  by  the  terms  of  its  order,  that  the  said  amended  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
And  the  judge  of  said  court  being  of  the  opinion  that  the  defect 
could  not  be  cured  by  amendment,  leave  to  file  a  second  amended 
complaint  was  denied,  and  judgment  ordered  to  be  entered  for 
defendants.  From  the  judgment  entered  in  pursuance  of  said 
order  this  appeal  is  prosecuted. 

Such  being  the  case,  the  principal  questions  to  be  determined 
relate  to  the  right  of  the  plaintiflE  to  any  relief  upon  the  facts 
admitted  by  the  demurrer.  There  is,  however,  a  preliminary 
question,  jurisdictional  in  its  nature,  which  must  first  be  disposed 
of. 

It  is  contended  on  behalf  of  several  of  the  defendants  that  the 
attorney  general  had  no  authority  to  institute  the  action,  and 
that  the  judgment  of  the  superior  court  should  be  affirmed  for 
that  reason  alone.  No  motion  to  dismiss  the  action  upon  this 
ground  was  made  in  the  superior  court,  but  it  is  contended  that 
the  objection  is  raised  by  those  of  the  demurrers  which  specify, 
among  other  grounds,  want  of  capacity  in  the  plaintiff  to  sue. 
It  seems  very  clear  that  this  objection  does  not  come  under  that 
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head,  and  doubtful  if  it  comes  within  any  of  the  grounds  of  de- 
murrer mentioned  in  the  Code 'of  Civil  Procedure.  (Code  Civ, 
Proc,  sec.  430.)  The  proper  practice  would  seem  to  be  that  fol- 
lowed in  People  v.  Stratton,  25  Cal.  242,  where  the  defendant 
moved  in  the  district  court  to  dismiss  the  information  upon  the 
ground,  among  others,  that  the  attorney  general  had  no  author- 
ity or  power  to  institute  or  prosecute  the  proceedings  in  the 
name  or  on  behalf  of  the  people  of  the  state. 

But  notwithstanding  the  failure  of  the  defendants  to  raise 
this  objection  in  the  regular  way,  we  consider  it  necessary  to  de- 
cide it  for  the  reason  that  it  is,  as  above  stated,  jurisdictional  in 
its  nature.  Whatever  authority  the  attorney  general  has  to  in- 
stitute such  a  proceeding  must  be  derived  from  the  constitution 
and  laws  of  the  state,  and  if  he  has  no  authority  we  are  bound 
to  take  judicial  notice  of  the  fact.  Such  seems  to  have  been  the 
view  of  our  predecessors  in  the  case  of  People  v,  Stratton,  supra, 
for  although  they  finally  decided  that  the  information  there  in 
question  was  fatally  defective  for  want  of  facts — ^a  conclusion 
which  would  necessarily  have  resulted  in  an  affirmance  of  the 
judgment  of  the  district  court — ^they  nevertheless  deemed  it 
necessary  to  determine  in  the  first  place  whether  the  district 
courf  had  erred  in  dismissing  the  information  upon  the  ground 
that  the  attorney  general  had  no  authority  to  file  it.  They  felt 
obliged,  that  is  to  say,  before  determining  the  merits  of  the  con- 
troversy, to  ascertain  whether  it  was  properly  before  them  for 
decision. 

And  so  here,  the  matter  having  been  brought  to  our  attention, 
however  irregularly,  we  feel  obliged  to  dispose  of  the  objection 
in  limine.  Precisely  the  same  question  that  confronts  us  was 
necessarily  involved  in  People  v,  Stratton,  supra.  The  provisions 
of  the  constitution  and  laws  defining  the  nature  of  the  office  and 
prescribing  the  duties  of  the  attorney  general  were  substantially 
the  same  then  as  now.  It  was  conceded  by  the  supreme  court 
that  the  solution  of  the  question  as  to  his  authority  to  file  an 
information  for  the  purpose  of  annulling  a  state  patent  was  diffi- 
cult; but  they  concluded  that  by  analogy  to  the  powers  exercised 
by  the  same  officer  in  England  and  in  most,  if  not  all,  the  states 
of  the  American  Union,  he  could  do  so  in  a  case  directly  involv- 
ing the  rights  and  interests  of  the  state.    Ever  since  the  date  of 
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that  decision  (1864),  under  the  present  constitution  as  well  as 
under  the  old  one,  the  attorney  general  has  continued  to  file 
inforniaUans  in  the  name  of  and  on  behalf  of  the  people  of  the 
etate  in  casea  involving  directly  their  rights  and  interests,  and 
that  without  any  new  authority  expressly  conferred  by  law.  In 
one  or  two  of  these  cases  his  authority  to  institute  the  proceed- 
ings has  be^n  directly  assailed,  and  expressly  afi^rmed  by  the 
court,  (People  V.  Gold  Run  etc.  Co.,  66  Cal.  138;  56  Am.  Bep. 
80;  People  v.  Bmudry,  91  Cal.  220.)  In  numerous  other  cases 
cited  in  People  v.  Beaudry,  supra,  his  authority  was  unchallenged. 
In  view  of  these  decisions  and  this  long  course  of  practice,  we 
think  it  is  now  too  late  to  question  the  authority  of  the  attorney 
genenil  to  institute  an  action  in  a  case  in  which  the  rights  and 
interests  of  the  people  of  the  state  are  directly  involved,  as  they 
undoubtedly  are  in  the  case  stated  in  this  bill. 

Having  Uius  reached  the  conclusion  that  the  matters  in  con- 
troversy are  properly  before  us  for  decision,  it  becomes  necessary 
to  state  with  some  particularity  what  the  caae  is,  as  made  by  the 
amended  complaint. 

After  the  usual  and  formal  allegations  as  to  the  names  and  de- 
Bcriptiona  of  tlie  numerous  persons,  natural  and  corporate,  who 
are  made  defend  nats  in  the  action,  the  plaintiff  proceeds  to  allege 
the  admiBsion  of  California  as  one  of  the  states  of  the  Union,  its 
boundariee  05  dcfmed  by  the  constitution  and  act  of  admission, 
the  fact  that  eaid  boundaries  embrace  the  bay  of  San  Francisco, 
and  all  itB  anna,  including  the  creek  or  estuary  of  San  Antonio, 
and  "that  upon  the  admission  of  said  state  into  the  Union,  as 
above  stated,  it  acquired,  and  now  continues  to  retain,  as  well 
the  jurisdiction  over  as  the  soil  of  the  beds  of  the  said  bay,  in- 
cluding said  San  Antonio  creek,  and  the  right,  title,  power,  and 
authority  in,  to,  and  over  the  same,  absolutely  and  completely, 
subject  only  to  the  right  of  the  United  States  to  supervision 
over  the  navigable  waters  of  said  bay,  and  the  arms  of  said  bay, 
so  fur  m  may  be  necessary  in  exercising  its  right  to  regulate  com- 
merce with  foreign  nations  and  among  the  several  states;  that 
thus  pofiaeeaing  the  sovereign  power  over,  and  proprietorship  of, 
the  Baid  bay  of  San  Francisco  and  said  San  Antonio  creek,  and 
the  beds  thereof^  said  state  has  the  right  to  protect  and  defend 
the  same  from  encroachment,  and  to  sue  for  relief  in  respect  of 
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any  encroachment  or  infringement  of  its  sovereign  or  proprietary 
rights  therein;  that  the  lands  hereinafter  described,  and  which 
are  situated  in  the  county  of  Alameda  and  state  of  California,  are 
portions  of  the  beds  of  said  bay  of  San  Francisco,  and  of  said 
San  Antonio  creek;  and  all  of  said  lands,  at  the  time  said  state 
was  thus  admitted  into  the  Union,  were  situated  and  lying,  and 
continue  to  be  situated  and  lying,  below  the  line  of  ordinary 
high  tide,  said  lands  being  described  as  follows,  to  wit:  All  the 
land  within  the  limits  and  boundaries  of  the  said  city  of  Oakland 
and  city  of  Alameda,  and  lying  and  situated  between  high  tide  of 
the  waters  of  said  bay  of  San  Francisco  and  of  said  San  Antonio 
creek  and  ship  channel  in  said  bay  of  San  Francisco  and  in  said 
San  Antonio  creek  as  it  existed  on  September  9,  1850,  and  more 
particularly  described  as  follows,  to  wit/^  The  description  which 
follows  is  of  a  boundary  traced  partly  along  the  exterior  lines  of 
certain  land  patents  from  the  United  States  to  Domingo,  Vicente, 
and  Antonio  Peralta,  where  said  lines  meander  the  shores  of  the 
bay  of  San  Francisco  and  the  estuary  of  San  Antonio,  partly  along 
what  is  called  ship  channel  in  the  bay  of  San  Francisco,  and 
partly  along  the  northeastern  boundary  of  the  city  of  Oakland, 
as  defined  in  the  original  act  of  incorporation  passed  in  1854.  It 
would  not  be  easy,  and  is,  perhaps,  impossible,  to  determine  from 
the  face  of  the  complaint  precisely  what  territory  this  description 
embraces,  although  it  is  aided  to  some  extent  by  what  follows,  to 
the  effect  that  '^said  lands  are  situated  in  that  part  of  said  bay 
of  San  Francisco  which,  together  with  said  San  Antonio  creek, 
constitutes  the  harbor  of  the  city  of  Oakland  and  the  city  of  Ala- 
meda, in  said  county  of  Alameda;  that  said  city  of  Oakland  is 
situated  upon  that  part  of  said  bay  which  includes  said  lands  and 
upon  said  San  Antonio  creek;  that  said  lands,  at  the  time  said 
state  was  thus  admitted  into  the  Union,  extended  and  now  con- 
tinue to  extend  (except  so  far  as  portions  of  said  lands  have  been 
filled,  the  extent  of  which  is  to  plaintiff  unknown)  to  a  consider- 
able distance  under  the  navigable  waters  of  said  bay  and  of  said 
San  Antonio  creek  and  to  ship  channel  in  said  navigable  waters, 
and  to  a  depth  in  said  navigable  waters  at  ordinary  low  tide  of, 
to  wit,  twenty-four  feet;  that  a  large  portion  of  said  lands  are, 
and  always  have  been,  constantly  covered  by  said  waters,  and  that 
the  residue  of  said  lands  are,  and  at  all  times  have  been,  covered 
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by  said  navigable  Trateis  at  ardinary  high  tide,  except  so  far  as 
they  have  been  filled ♦"  The  remainiDg  allegationa  of  the  com- 
plaint are  not  material  ta  the  principal  point  to  be  decided,  but 
it  may  be  useful  to  epitomize  them  briefly  in  order  to  indicate 
the  general  features  of  the  case  and  the  nature  of  the  relief  which 
the  plaintiff  is  seeking. 

It  is  alleged  that  San  Antonio  creek  is  and  always  has  been 
navigable,  that  the  federal  government  has  expended,  and  eon- 
tiniies  to  expend,  large  sums  of  money  in  ita  improvement,  and 
in  the  improvement  of  the  bay  as  a  harbor  for  the  populous  and 
growing  ciiies  of  Oakland  and  Alameda,  which  front  upon  the 
tidal  and  navigable  waters  of  said  bay  and  estuary,  and  that  the 
lands  described  in  the  complaint  embrace  all  the  waterfront  of 
said  cities,  at  which  vessels  can  land,  and  all  that  can  be  made 
available  for  that  purpose,  and  all  the  lands  and  shores  upon 
which  landings,  wharv^es,  docks^  or  piers, 'or  other  structures  for 
landing,  loading,  or  unloading  of  vessels  at  said  cities,  can  be 
<:on,^tructed  or  maintained;  "that  a  large  portion  of  said  water- 
froni  and  of  said  lands  is  now  required  for  the  erection  and 
maintenance  of  wbar^'ee,  docks,  and  piers  and  other  structures 
for  the  use  of  vessels  landing  at  said  cities,  in  receiving  and  dia- 
<?harging  cargoes,  and  the  necessity  for  the  use  of  additional  por- 
tions of  said  shores  and  lands,  for  the  purposes  aforesaid,  will  be 
constantly  on  the  increase  until  the  whole  thereof  will  be  re- 
quired for  such  use* 

^That  other  large  portions  of  raid  lands  and  shores  are  and 
will  be  required  for  tlie  termini  of  railroads  of  companies  now  and 
hereafter  seeking  to  enter  said  city  of  Oakland  and  said  city  of 
Alameda,  and  to  obtain  access  to  said  navigable  waten  for  the 
purpose  of  connecting  with  vessels  navigating  said  waters,  and 
bringing  car  and  ship  together." 

Other  allegations  follow  showing  the  relative  situation  of  the 
city  of  San  Francisco  to  tlie  bay  and  estuary,  the  size  and  im- 
portance  of  the  harbor  for  purposes  of  domestic  and  foi-eign  com- 
merce, and  the  fact  that  all  commodities  transported  between 
Ban  Francisco  and  the  eastern  states,  and  other  parte  of  the 
state  of  California,  by  land  carriage  must  pass  over  the  lands  and 
water  front  in  controversy. 
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It  is  next  alleged  that  the  defendants  claim  estates  and  inter- 
ests and  absolute  title  in  and  to  all  the  aforesaid  land  and  water- 
front adverse  to  the  plaintiff,  and  claim  adversely  to  the  plaintiff 
absolute  control  of  the  same,  and  the  right  to  control  and  pre- 
vent the  landing  of  vessels  at  the  waterfront  of  Oakland  and 
Alameda,  and  the  right  to  prevent  the  construction  of  wharves, 
docks,  piers,  etc;  that  under  said  claim  the  defendants  have  driven 
piles  along  the  waterfront  below  the  line  of  low  tide,  and  have 
erected  various  structures  upon  the  waterfront  which  obstruct 
the  public  right  of  navigation,  and  constitute  public  nuisances 
and  purpresturcs;  that  on  the  wharves  and  piers  which  they  have 
unlawfully  erected  many  of  the  defendants  have  charged  and  re- 
ceived pay  for  the  privilege  of  using  them;  that  the  Oakland 
Water  Front  Company,  in  conjunction  with  other  of  the  defend- 
ants, has  actually  proceeded  to  fence  in  a  portion  of  the  open 
harbor  in  the  bay,  by  driving  lines  of  piles  in  the  deep  water  for 
the  purpose  of  securing  a  monopoly  of  the  enclosed  space,  etc. 
Wherefore  judgment  is  prayed  that  the  defendants  may  be  re- 
quired to  set  forth  the  nature  of  their  several  claims,  and  that 
they  be  adjudged  invalid;  that  the  title  of  the  state  and  its  right 
to  control  and  develop  said  harbor  and  waterfront  be  established; 
that  the  structures  erected  by  defendants  thereon  be  ordered  re- 
moved, or  declared  subject  to  the  control  of  the  state,  and  that 
the  defendants  and  each  of  them  be  enjoined  from  having  any 
control  over  any  part  or  portion  of  said  waterfront  including  the 
wharves  and  buildings  thereon,  and  from  making  any  charges 
for  toll,  dockage,  or  wharfage  for  the  use  thereof.  There  is  also 
a  prayer  for  a  temporary  and  permanent  injunction  against  the 
Oakland  Water  Front  Company,  and  the  defendants  acting  in 
conjunction  therewith,  restraining  them  from  driving  piles  or 
otherwise  inclosing  or  obstructing  the  open  waterfront. 

That  this  complaint,  considered  by  itself,  states  a  cause  of 
action  is  a  proposition  that  does  not  admit  of  doubt,  and  the  rul- 
ing of  the  superior  court  sustaining  the  general  demurrer  was  not 
rested  upon  the  ground  that  its  allegations  were  in  themselves 
insuflRcient  to  entitle  the  plaintiff  to  any  relief.  But  it  was  held 
that  in  dealing  with  the  general  demurrer  the  court  not  only 
could,  but  was  bound  to,  take  judicial  notice  of  certain  public 
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statutes  of  the  state  of  California,  the  proviBions  of  which  were 
held  to  be  so  incoiisi stent  with  essential  allegations  of  the  com- 
plaint as  to  reader  it  legally  impossible  to  treat  them  aa  admitted 
or  true. 

The  particnlajT  statutes  which  the  court  considered  in  this  con- 
nection were:  1.  The  act  of  May  4,  1852,  entitled  **An  act  to  in- 
corporate the  town  of  Oakland,  and  to  provide  Xor  the  construc- 
tion of  wharves  thereat"  (State.  1852,  p.  180);  2.  The  act  of 
March  25, 1854,  entitled  "An  act  to  incorporate  the  city  of  Oak- 
land" (Stats,  1854,  p,  183);  and  3.  Various  subsequent  acts 
amending  and  supplementing  the  act  last  cited. 

By  tlie  first  of  these  acta  the  boundaries  of  tlie  town  of  Oak- 
laud  were  defined,  and  it  was  incorporated  subject  to  the  pro- 
visions of  a  general  act  relating  to  town  corporations  previously 
passed.  Some  special  powers  were  also  conferred  upon  the  mu- 
'  jiicipal  authorities,  ^*and  with  a  view  to  facilitate  the  construc- 

tion of  wharves  and  other  improvements  the  lands  lying  within 
the  limits  aforesaid  [the  corporate  boundariefi],  between  high 
tide  and  ship  channel/'  were  "granted  and  released  to  said  town/* 

By  the  second  of  said  acts  the  town  of  Oakland,  without  altera- 
tion of  its  boundaries,  was  reincorporated  m  the  city  of  Oakland, 
with  enlarged  ninnicipal  powers  and  privileges,  and  all  the 
J  rights  and  privileges  of  the  former  town  devolved  upon  the  new 

jW(  I  city.     Ey  the  subsequent  acts  the  charter  of  the  city  was  amend- 

ed in  various  particulars,  and  its  boundaries  altered  and  enlarged. 

The  superior  court,  taking  cognizance  of  these  acts,  held  that 
the  original  grant  to  the  town  of  Oakland  embraced  the  identical 
laud  described  in  the  complaint,  and  all  of  it;  that  the  title 
thereto  had  never  revested  in  the  state,  and  could  not  by  any 
legal  possibility  have  done  so,  in  the  absence  of  a  law  revoking 
tlie  gift,  and,  consequently,  that  the  allegation  in  the  complaint 
of  ownership  by  the  state  could  not  be  true,  and  could  not  be 
treated  as  true  in  ruling  upon  the  demurrer. 

It  is  contended  on  the  part  of  the  appellant  that  the  superior 
court  erred  in  holding  that  it  could  look  beyond  the  face  of  the 
complaint  in  ruling  upon  tlie  demurrer^  that  the  doctrine  of 
judicial  notice  is  only  a  rule  of  evidence,  and  cannot  be  applied 
to  the  construction  of  a  pleading;  that  a  demurrer  admits  the 
truth  of  every  fact  that  ie  well  pleaded,  and  that  a  fact  may  be 
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well  pleaded  notwithstanding  the  existence  of  a  valid  law  estab- 
lishing conclusively  the  direct  reverse  of  the  matter  alleged. 

We  do  not  think  that  these  propositions  are  sustainable  either 
upon  reason  or  authority.  The  allegation  of  a  sound  conclusion 
of  law  is  always  regarded  as  superfluous  in  pleadings  and  the  alle- 
gation of  an  unsound  conclusion  is  entirely  disregarded.  This 
is  undeniably  true  with  respect  to  laws  establishing  general  rules 
of  right  or  obligation,  and  there  is  no  reason  why  it  should  not  be 
held  equally  true  in  respect  to  a  law  which  merely  determines  the 
status  of  a  particular  thing.  Why  should  a  general  demurrer  to 
a  complaint  be  overruled  and  the  parties  required  to  proceed  to 
the  trial  of  an  issue  of  fact  when  the  court,  looking  to  a  law  of 
which  it  is  bound  to  take  notice,  can  clearly  see  that  one  of  the 
essential  allegations  of  the  complaint  can  never  by  any  legal  pos- 
sibility be  proved?  What  useful  or  desirable  end  could  be  at- 
tained by  shutting  its  eyes  to  the  certain  event  of  the  litigation 
and  putting  the  parties  to  the  trouble,  delay,  and  expense  of 
framing  and  preparing  to  try  issues  which  can  have  no  influence 
upon  the  final  result?  These  questions  answer  themselves  and 
make  it  entirely  clear  that  there  are  no  considerations  of  expe- 
diency or  convenience  to  support  the  contention  of  appellant.  It 
is  also  opposed  to  the  authority  of  more  than  one  decision  of 
this  court.  The  object  and  purpose  of  most  laws  is  to  establish 
general  rules  governing  the  conduct  of  those  who  are  subject  to 
the  jurisdiction  of  the  state,  but  there  are  many  laws  of  a  differ- 
ent character — such,  for  instance,  as  laws  defining  county  and 
municipal  boundaries  or  making  grants  from  the  public  domain. 
Laws  of  this  class  establish  facts  and  the  statiLS  of  particular 
places  and  things,  just  as  conclusively  as  laws  of  the  other  class 
establish  rules  of  conduct,  and  the  courts  are  as  much  bound  to 
observe  and  enforce  the  one  as  the  other  at  all  times  and  at  all 
stages  of  any  judicial  proceeding.  A  legislative  grant  from  the 
public  domain  is  not  only  a  grant  but  is  also  a  law,  and  if  a  case 
is  such  that  a  grant  being  once  made  the  title  can  never  revest 
in  the  state  except  by  a  legislative  revocation  of  the  grant,  and 
there  has  been  no  such  revocation,  the  courts  of  the  state  must 
take  notice  at  all  times  that  the  grantee  or  his  successor  is^  and 
that  the  state  is  not^  the  owner  of  the  thing  granted. 
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In  the  case  of  Cole  v,  SegraveSy  88  Cal.  104,  the  jurisdiction  of 
the  court  depended  upon  the  fact,  not  directly  alleged,  that  the 
demanded  premises  were  situated  in  Lassen  county,  but  it  was 
alleged  that  they  were  situated  in  the  town  of  Susanville,  and 
the  complaint  was  held  sufficient  because  the  court  could  take 
judicial  notice  of  the  fact  that  Susanville  was  the  county  seat  of 
Lassen  county. 

Li  Faekler  v.  Wright,  86  Cal.  210,  the  question  was  again  one 
of  jurisdiction  arising  on  the  pleadings,  and  it  was  held,  in  sus- 
taining the  jurisdiction,  that  the  court  must  take  judicial  notice 
that  land  described  by  reference  to  the  public  surveys  was  in  the 
county  where  the  action  to  foreclose  a  mortgage  was  commenced. 

In  Rogers  v.  Cady,  104  Cal.  290,  43  Am.  St.  Eep.  100,  the 
same  rule  was  applied  in  the  construction  of  a  judgment.  In 
De  Baker  v.  Southern  Cal  Ry.  Co,,  106  Cal.  257,  46  Am.  St  Eep. 
237,  the  court  took  judicial  notice  of  the  same  class  of  facts  in 
order  to  supply  the  omission  of  any  direct  allegation  of  essential 
matters. 

The  highest  courts  of  other  states  have  followed  the  same  rule 
in  the  cases  cited  in  the  briefs  of  counsel,  to  which  we  deem  it  un- 
necessary to  make  more  particular  reference. 

Possibly  it  may  be  objected  that  the  decisions  above  cited  are 
inapplicable  to  the  present  case  because  the  court  has  here  ig- 
nored a  fact  alleged,  while  in  the  other  instances  aU  that  was 
done  was  to  supply  a  fact  not  alleged.  But  clearly  the  same  prin- 
ciple governs  both  cases,  and  an  exact  precedent  for  the  course 
here  pursued  is  found  in  the  case  of  Mullen  v.  State,  114  Cal. 
581.  (And  see,  also,  Ch<ipman  v.  Wilber,  6  Hill,  475.)  Our  con- 
clusion on  this  point  is  that  the  superior  court  did  not  err  in 
holding  that  it  must  take  judicial  notice  of  the  legislative  grant 
to  Oakland  in  ruling  upon  the  demurrers. 

But,  while  we  are  entirely  satisfied  that  the  superior  court 
adopted  a  correct  principle  of  decision,  we  think  it  erred  in  the 
application  of  it.  For  taking  the  description  of  the  grant  to  the 
town  of  Oakland  contained  in  the  act  of  1852,  and  comparing  it 
with  the  land  described  in  this  complaint,  it  cannot  be  seen  that 
the  land  here  claimed  by  the  state  is  all  embraced  within  the 
grant  to  Oakland*      The  terms  of  the  two  descriptions  are  in 
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many  particulars  utterly  dissimilar,  and  where  the  same  terms 
are  employed,  they  are  not  always  employed  in  the  same  sense. 
The  complaint,  for  instance,  in  describing  the  bay  front  of  tlie 
tract  claimed,  uses  the  term  "ship  channer*  as  the  equivalent  of 
the  line  of  twenty-four  feet  depth  of  water  at  low  tide;  whereas 
the  words  "ship  channel,"  as  used  in  the  act  of  the  legislature 
to  describe  th^  bay  front  of  the  town  and  grant,  do  not  neces- 
sarily imply  a  line  conforming  to  that  depth  of  water  at  any 
stage  of  the  tide.  The  two  descriptions  cannot,  therefore,  be 
laid  one  upon  the  other  so  as  to  demonstrate  an  exact  coinci- 
dence of  boundaries,  nor  can  it  be  made  to  appear  that  either 
tract  is  entirely  contained  within  the  other.  On  the  contrar}'^  it 
appears  from  the  complaint  that  the  defendants  are  claiming 
the  submerged  lands  of  the  bay  front  out  to  a  depth  of  twenty- 
four  feet  at  low  tide,  whereas  it  cannot  be  legally  implied  from 
the  term  "ship  channel,"  as  used  in  the  act  of  the  legislature^ 
that  the  state  has  ever  made  a  grant  extending  to  that  line.  And 
if  this  serious  discrepancy  of  boundaries  appears  on  the  face  of 
the  complaint  as  to  one  side  of  the  tract  in  controversy,  it  may  be 
that  other  discrepancies  even  more  serious  will  be  disclosed  by 
the  evidence  when  the  issue  comes  to  be  tried.  In  point  of  fact 
we  know  from  the  evidence  in  another  case  which  was  argtidl 
and  submitted  together  with  this  case  (Oakland  v.  Oakland  Wairr 
Front  Co.,  ante  p.  160)  that  the  description  in  this  complaint  em- 
braces the  eastern  basin  of  the  estuary,  sometimes  called  the 
Brooklyn  basin,  and  in  the  same  way  we  know  that  the  legislative 
grant  to  Oakland  did  not  include  Brooklyn  basin.  This  point,  of 
course,  cannot  be  decided  in  this  case,  because  the  evidence  relat- 
ing to  these  boundaries  is  not  in  this  record,  and  it  is  only  men- 
tioned by  way  of  illustration  to  show  more  clearly  that  the 
ground  upon  which  the  general  demurrers  were  sustained  is  un- 
tenable. 

Another  point  to  be  noticed  in  this  connection  is,  that  tiie 
state  has,  by  some  of  its  more  recent  legislation,  contracted  tlie 
southern  boundary  of  Oakland  so  as  to  exclude  from  its  limits 
the  southern  half  of  the  estuary,  and  this  amounts  to  a  renuncia- 
tion on  the  part  of  the  city  and  resumption  by  the  state  of  the 
control  of  so  much  of  the  grant  as  may  have  been  covered  by 
this  excluded  portion  of  the  city. 
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It  is  but  fair  to  the  judge  of  the  superior  court  to  say  that  the 
ground  upon  which  his  decision  is  here  overruled  does  not  ap- 
pear to  have  been  relied  upon  by  the  state  at  the  time  the  de- 
murrers were  submitted.  At  that  time  there  seems  to  have  been  a 
general  acquiescence  in  the  view  that  the  premises  in  controyersy 
were  wholly  embraced  in  the  grant  to  the  town  of  Oakland,  and 
the  position  assumed  by  the  attorney  general  was,  1.  That  the 
grant  was  void;  2.  That  if  not  void  it  had  been  forfeited  by  the 
failure  of  the  town  and  its  successors,  the  city  of  Oakland,  to 
perform  its  conditions;  and  3.  That,  even  conceding  its  present 
validity,  the  state  could  maintain  an  action  to  abate,  as  a  public 
nuisance,  any  obstruction  of  the  navigable  waters  included  with- 
in the  boundaries  of  the  grant. 

All  of  these  propositions  are  here  reasserted,  but  it  is  not  necea- 
sary  to  decide  any  of  them  in  order  to  dispose  of  this  appeal. 

As  to  the  first  proposition,  it  is  involved  in  the  case  of  OcJcland 
V,  Oakland  Water  Front  Co.,  above  referred  to,  where  it  is  more 
fully  discussed  by  counsel,  and  must  be  carefully  considered.  As 
to  the  second  proposition,  it  is  to  be  observed  that,  if  the  grant  to 
the  town  of  Oakland  was  burdened  with  any  conditionsytiiey  were 
conditions  subsequent  and  not  conditions  precedent,  and  even 
conceding  that  the  attorney  general,  without  any  action  by  the 
legislature,  may  proceed  to  enforce  a  forfeiture  of  a  legislative 
grant  for  breach  of  a  condition  subsequent,  the  allegations  of 
this  bill  are  not  framed  to  support  that  sort  of  an  action. 

As  to  the  third  point,  it  is  undoubtedly  true  that  a  grant  of  the 
soil  under  navigable  waters  carries  with  it  no  right  to  obstruct 
navigation,  and  that  the  state  may  enjoin  its  grantee  or  his  suc- 
cessors from  erecting  or  maintaining  structures  which  will  impair 
or  interfere  with  the  exercise  of  the  public  right,  if  the  interfer- 
ence is  of  a  character  that  constitutes  it  a  public  nuisance.  But 
regarding  this  proceeding  as  an  action  to  abate  nuisances,  the 
complaint  is  demurrable  on  the  ground  of  misjoinder  of  causes 
of  action  and  parties  defendant,  as  wa£  intimated  by  the  judge  of 
the  superior  court.  Each  of  the  several  defendants  seems  to  be 
acting  independently  of  the  others  in  the  erection  and  mainte- 
nance of  the  separate  structures  which  ore  alleged  to  be  obstruc- 
tions to  the  navigation  of  the  bay  and  estuaiy,  and  if  so,  although 
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each  may  be  liable  in  a  separate  action,  these  different  canses  of 
action  cannot  be  united  in  the  same  suit. 

For  the  reasons  above  stated,  the  judgment  of  the  superior 
court  is  reversed  and  the  cause  remanded,  with  leave  to  the  plain- 
tiff to  amend  its  complaint  as  it  may  be  advised. 

Van  Fleet,  J.,  Henshaw,  J.,  Temple,  J.,  Harrison,  J.,  and 
Garoutte,  J.,  concurred. 

McFABLAND,  J.,  concurring. — ^I  concur  in  the  judgment  of 
reversal  upon  the  ground  that  it  does  not  clearly  appear  that  the 
grant  to  the  town  of  Oakland  includes  all  the  land  described  in 
the  complaint  in  this  action.  The  description  in  the  complaint 
of  the  premises  intended  to  be  covered  by  the  action  is  somewhat 
difficult  to  follow,  and  I  cannot  see  that  it  does  not  embrace 
some  land  to  the  southward,  not  included  in  the  grant  to  Oak- 
land. This  point,  in  justice  to  the  respondents  and  the  court  be- 
low, should  have  been  made  in  the  latter  court;  but  I  do  not  see 
how  the  attorney  general  can  be  prevented  from  taking  any  posi- 
tion here  from  which  he  can  defend  the  sufficiency  of  the  com- 
plaint. I  fully  concur  in  the  view  expressed  in  the  opinion  of 
the  chief  justice,  that  the  court  below  properly  considered  the 
said  grant  to  the  town  of  Oakland. 


[No.  16804.    In  Bank.- September  13,  1807.] 
CITY  OF  OAKLAND,  Respondent,  v.  OAKLAND  WATEB 
FEONT  COMPANY,  Appellant 

Aonon  to  Quist  Titl»— Claim  of  City  to  Watkbproitt— Ohakox  of  Plaok 
OF  TuAL— Disqualification  of  Judges— Intkbbst  ur  DiMururioir  of 
Taxbs.— In  an  action  brought  by  the  city  of  Oakland  to  quiet  tittle  to  the 
city  waterfront,  and  to  determine  an  adverse  claim  thereto  by  a 
corporation  defendant,  the  interest  of  superior  judges  who  reside  in 
the  city,  in  the  diminution  of  taxes,  as  the  result  of  revenue  to  be 
derived  from  the  waterfront,  in  case  of  the  success  of  the  city,  Is 
not  sufficiently  direct  and  immediate  to  constitute  a  disqualification, 
or  to  entitle  the  defendant  to  a  change  of  the  place  of  trial  on  that 
ground. 

Id.— Ck>irsTBUCTioK  of  Godx— Meaitiko  of  "  Intebsstsd."— The  word  "in- 
terested," AS  used  in  section  170  of  the  Code  of  Civil  Procedure,  em- 
braces only  a  direct,  proximate,  substantial,  and  certain  interest  in 
the  result  of  the  action,  and  does  not  embrace  a  remote,  indirect. 
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contingent,  unri  rtnin,  and  shadowy  interest,  such  as  that  of  a  tax- 
payer in  the  result  of  an  action  to  establish  the  title  of  a  city  to 

its  waterfront* 

APPEAL  from  an  order  of  the  Superior  Court  of  Alameda 
County^  refusing  to  change  the  place  of  trial  of  an  action.    F.  B. 

Ogdenj  Judge, 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  A.  Moore,  W.  F.  Herrin,  J.  C.  Martin,  and  H.  S.  Brown, 

for  Appellant. 

The  superior  judges  being  taxpayers  in  the  city  of  Oakland 
were  disqualified.  {Hesketh  v,  Braddock,  3  Burr.  1843;  London 
V,  Wood,  12  Mod.  669;  Queen  v.  Inhabitants  etc.,  6  Mod.  307; 
Clark  V.  Lamb^  2  Allen,  396;  Wood  v.  Stoddard,  2  Johns.  194; 
Pearce  v*  Aiwood^  13  Mass.  324;  Commonwealth  v.  McLane,  4 
Gray,  427;  PeiUion  of  Nashua,  12  N.  H.  425;  Waters  v.  Day,  10 
Vt.  487;  Peck  v.  Freeholders,  21  N.  J.  L.  656;  Boston  v.  Baldwin, 
139  Mass.  315;  Diveny  v.  Elmira,  51  N.  Y.  506;  Mayor  etc.  of 
Columbia  v.  Goftchius,  7  Ga.  139;  Johnson  v.  Mayor  etc,  46  Ga. 
SO;  Fidweiler  v.  SL  Louis,  61  Mo.  479;  Eberle  v.  St.  Louis  Public 
Schaols,  11  Mo.  261;  Fine  v.  St.  Louis  Public  Schools,  30  Mo. 
166;  Taylor  i?.  Williams,  26  Tex.  585;  Nalle  v,  Austin,  85  Tex. 
620;  North  Bloomjidd  etc.  Co.  v.  Keyser,  58  Cal.  315,  322.) 

James  A.  Johnson,  City  Attorney,  William  R.  Davis,  W.  Lair 
Hill,  E.  J.  Pringle,  and  H.  A.  Powell,  for  Respondent. 

The  interest  of  a  judge  as  taxpayer  in  the  acquisition  of 
property  by  a  city  is  too  remote,  small,  and  contingent  to  con- 
etitute  a  disqualification.  {Foreman  v.  Marianna,  43  Ark.  324; 
People  V.  Edmonds,  15  Barb.  531;  Mitchell  v.  HoldernesSj  29 
N.  H.  523;  Bloodgood  v.  Overseers  of  Poor  etc.,  12  Johns.  285; 
Webiter  v.  Washington  County,  26  Minn.  220;  EUis  v.  Smith,  42 
Ala.  319;  Commissioners  v.  Lytic,  3  Ohio,  289.) 

McFARIjAND,  J. — This  is  an  appealby  the  defendant,  a  cor- 
poration, from  an  order  of  the  superior  court  of  Alameda  county 
denying  a  motion  of  defendant  for  a  change  of  the  place  of  trial 
of  this  action  from  said  county  to  some  other  county. 

The  respondent  is  a  mimicipal  corporation.  In  the  complaint 
it  is  averred  that  the  respondent  is  the  owner  in  fee  of  certain 
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lands  described  as  lying  in  front  of  said  city  of  Oakland  ^Tjelow 
the  line  of  ordinary  high  tide  of  the  bay  of  San  Francisco";  that 
appellant  "claims  some  interest  and  estate  in  and  to  said  lands" 
adverse  to  respondent;  and  that  "this  action  is  brought  to  dei  er- 
mine such  adverse  claim."  The  appellant  in  its  answer  denies 
the  title  of  respondent  and  sets  up  title  in  itself. 

The  motion  was  based  upon  the  facts,  shown  by  afl&davit  and 
admitted  to  be  true,  that  there  are  four  judges  of  the  superior 
couri;  of  Alameda  county;  that  one  of  them  was  "an  inhabitant 
and  a  resident  and  elector  of  the  city  of  Oakland,"  and  was  "the 
owner  of  property,  real  and  personal,  assessed,"  and  subject  to 
assessment  and  taxation  by  the  city  for  all  municipal  purpoees; 
that  each  of  the  others  was  an  owner  "of  property^'  in  the  city 
assessed,  etc.,  for  municipal  purposes;  and  that  all  except  one 
were  residents  and  electors  of  the  city.  The  ground  of  the  mo- 
tion was  that  all  of  said  judges  were  disqualified  because  they 
were  owners  of  property  subject  to  taxation  by  the  city  of  Oakland 
and  therefore  "interested"  in  the  result  of  the  action,  within  the 
meaning  of  section  170  of  the  Code  of  Civil  Procedure,  which 
provides,  among  other  things,  that  no  justice  or  judge  shall  sit 
or  act  in  any  action  or  proceeding  "to  which  he  is  a  party  or  in 
which  he  is  interested."  The  court  below  held  that  said  judges 
were  "not  all  of  them  interested  in  the  said  action,"  and  "not  all 
of  them  disqualified,"  and  for  that  reason  denied  the  motion. 
The  theory  of  the  appellant  is,  that  if  the  respondent  should  re- 
cover the  land  sued  for  it  might  be  so  used  as  to  produce  some 
municipal  revenue  and  thus  affect  to  some  extent  the  rate  of 
taxation,  as  a  consequence  of  which  the  taxes  which  the  said 
judges  would  have  to  pay  on  their  property  might  to  some  im- 
aginable extent  be  lessened — and  that  thus  they  are  interested 
and  disqualified.  If  any  one  of  the  judges  was  not  thus  disquali- 
fied, of  course,  the  court  did  not  err  in  refusing  to  change  the 
venue  to  another  county,  for  the  qualified  judge  could  try  the 
action;  and  as  it  appears  that  three  of  them  merely  owned  "prop- 
erty of  which  the  character  and  value  does  not  appear,  it  fol- 
lows, upon  the  theory  aforesaid,  that  if  one  of  them  owned  some 
personal  property  of  the  value  of  only  ten  dollars,  or  one  dollar, 
he  would  be  disqualified,  although  his  interest  in  reducing  taxa- 
tion would   be  so  infinitesimal   as  to  be  almost  impossible  of 
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mathematical  expression.  If  this  consideration  is  not  deter- 
minative  of  the  present  case  in  favor  of  the  afi&rmance  of  the  or- 
der^ it  at  least  shows  upon  what  a  slender  thread  the  contention 
of  the  appellant  hangs. 

Appellant  has  certainly  cited  authorities  from  England  and 
from  sister  states  which  give  countenance  to  its  contention,  while 
respondent  has  cited  some  of  an  opposite  character;  but  as  no 
case  determinatiye  of  the  question  inyolved  in  favor  of  appellant 
has  been  cited  from  the  decisions  of  this  courts  we  are  at  liberty 
to  consider  the  question  upon  principle,  and  in  view  of  the  fact 
that,  if  the  contention  of  appellant  be  sound,  innumerable  judg- 
ments heretofore  rendered  in  this  state  by  judges  in  the  same 
position  as  that  asserted  here  of  the  judges  of  Alameda  county 
would  have  to  be  held  void,  and  extreme  embarrassment  and  con- 
fusion would  follow. 

In  our  opinion  the  word  '^interested/'  as  used  in  the  section 
of  the  code  relied  on,  embraces  only  an  interest  that  is  direct, 
proximate,  substantial,  and  certain,  and  does  not  embrace  such  a 
remote,  indirect,  contingent,  uncertain,  and  shadowy  interest  as 
that  asserted  as  a  disqualification  in  the  case  at  bar.  The  whole 
theory  of  the  administration  of  justice  in  our  courts  contemplates 
that  judges  are  persons  specially  educated  to  habits  of  impartial- 
ity and  fairness,  and  it  is  a  necessary  quality  of  judicial  proceed- 
ings that  a  judge  shall,  in  his  official  conduct^  be  presumed  to  be 
above  all  improper  considerations  and  motives.  Nevertheless, 
in  contemplation  of  the  truth  that  in  extreme  cases  human  frail- 
ty might  not  be  overcome  by  trained  habits  and  acquired  facul- 
ties, it  is  declared  by  the  law  that  *^no  man  shall  be  a  judge  in  his 
own  cause/*  But  surely  that  means  a  cause  which  is  really  his 
own  cause;  not  that  he  must  be  a  formal  party  to  the  record,  but 
that  it  must  be  such  a  cause  that  a  judgment  rendered  therein 
would  necessarily  and  directly  and  substantially  afPect  his  per- 
sonal rights.  We  cannot  conceive  that  the  legislature  meant  to 
declare  that  a  mere  contingent  possibility  that  some  future  sup- 
posable  financial  condition  of  a  municipality  might,  in  a  slight 
degree,  affect  a  judge  as  a  taxpayer  would  strip  him  of  all  his 
personal  judicial  qualities. 

The  case  of  North  Bloomfield  etc,  Co.  v.  Keyser,  58  Cal.  315, 
shows  the  kind  of  interest  that  does  disqualify.    There  the  mu- 
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nicipality  of  the  city  of  MarysviUe  had  brought  an  action  to  re- 
strain certain  parties  from  washing  mining  debris  into  the  Yuba 
river  and  its  tributaries,  upon  the  ground  that  it  would  compel 
the  city  to  construct  additional  levees  and  other  safeguards  at 
great  expense;  and  also  that  it  was  injuring,  and  would,  if  con- 
tinued, practically  destroy  certain  lands  and  buildings  owned  by 
the  city.  The  respondent,  Keyser,  was  judge  of  the  superior 
court  of  Yuba  coimty  and  owned  lands  on  said  river  opposite  said 
city;  and  the  defendants  in  the  action  sought  by  a  writ  of  pro- 
hibition to  prevent  him  from  trying  the  case.  The  court,  in 
elaborate  opinions,  states  the  facts  in  detail  and  shows  that  the 
very  judgment  which  would  protect  the  lands  of  the  city  from  the 
flow  of  slickens  would  also  directly  and  immediately  protect  the 
land  of  the  judge  from  the  same  evil,  and  that  therefore  he  was 
interested  and  disqualified.  Boss,  J.,  who  delivered  the  main 
opinion,  said:  ''If  the  relief  prayed  for  is  awarded,  the  same  judg- 
ment that  stops  the  flow  of  tailings  or  debris  on  the  land  of  the 
city  of  Marysville  stops  its  flow  onto  the  lands  of  the  respondent. 
The  very  judgment  that  will  protect  Marysville  will  protect  him. 
His  interest,  therefore,  is  not  merely  in  the  question  of  law  in- 
volved in  the  controversy,  nor  is  it  uncertain  or  remote;  but  it  is 
a  direct  and  immediate  interest  in  the  result  of  the  action/'  In 
the  concurring  opinion  of  Sharpstein,  J.,  it  is  said:  "The  griev- 
ance of  which  the  plaintiff  complains  is  one  of  which  the  re- 
spondent might  complain  upon  the  same  grounds.  If  the  plain- 
tiff can  maintain  the  action  now  pending  in  the  superior  court 
of  which  the  respondent  is  judge,  he  might  maintain  an  action 
based  upon  the  same  grievance.  He  might  have  united  with  the 
plaintiff  in  bringing  this  action/'  From  the  stress  thus  put  upon 
the  peculiar  relation  of  the  judge  to  the  subject  matter  of  the 
action  in  that  case,  it  is  apparent  that  the  court  would  have  con- 
sidered such  interest  as  is  alleged  in  the  case  at  bar,  not  as  "di- 
rect and  immediate''  but  as  "imcertain  or  remote." 

Again,  it  has  been  the  uniform  custom  in  this  state  for  judges 
to  sit  in  cases  when  municipalities  in  which  they  were  residents 
and  taxpayers  were  parties;  and  as  a  judgment  rendered  by  a  dis- 
qualified judge  is  void,  and  the  proceeding  coram  non  judice, 
to  maintain  the  contention  of  appellant  would  be  to  upset  in- 
numerable judgments  which  have  stood  for  many  years,  and  un- 
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der  which  many  rights  have  accrued.  A  rule  involving  such  con- 
sequences will  not  be  declared  unless  it  be  required  by  the  inex- 
orable mandate  of  the  law. 

Moreover,  necessity  demands  the  affirmance  of  the  order.  If 
in  the  case  at  bar  the  judges  mentioned  are  disqualified,  no  judge 
in  the  state  would  be  qualified.  It  is  averred  here  that  the  lands 
in  controversy  are  of  great  value,  and  that  there  are  improve- 
ments on  them  of  the  value  of  "many  hundreds  of  thousands  of 
dollars.*^  All  this  immense  property  is,  in  the  hands  of  the  ap- 
pellant, taxable  for  state  purposes,  but  if  the  respondent  should 
prevail  in  the  action  it  would  become  municipal  properly  and  not 
taxable  by  the  state.  And  the  judge  of  the  superior  court  in  any 
county  of  the  state  who  has  property  of  the  value  of  a  watch, 
a  bookcase,  or  a  bed,  is,  under  appellant's  theory,  interested  in 
any  case  the  result  of  which  might  increase  state  taxation,  and 
therefore  disqualified;  for,  under  the  theory,  the  extent  of  his  in- 
terest is  immaterial.  And  so,  in  the  case  at  bar,  the  appellant  is 
seeking  to  take  the  case  away  from  a  judge  whose  alleged  inter- 
ests are  with  one  party,  to  a  judge  whose  interests  are  with  the 
other  party. 

The  order  appealed  from  is  affirmed. 

Henshaw,  J.,  Harrison,  J.,  Garoutte,  J.,  Van  Fleet,  J.,  and 
Temple,  J.^  concurred. 

Beatty,  C.  J.,  concurred  in  the  judgment 

Behearing  denied. 
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[S.  F.  No.  883.    In  Bank.— September  13,  1897.] 
In  the  Matter  of  the  Estate  of  J.  G.  WITTMEIES,  Deceased. 

SSTATSS  or  DXCEASKD   PSBSONS— DBCBXB  OF    DiSTBIBUTIOZV— DlBOBXDIXKOX  OF 

Executrix— Contempt  Pbocbediiiq»— Appeal— DisMiflflAL.— Obedience  by 
an  executor  or  administrator  to  a  decree  of  distribution  may  be 
enforced  by  contempt  proceedingSi  and  no  appeal  will  lie  from  the 
order  adjudging  the  contempt;  and  where  an  executrix  contuma- 
ciously disobeyed  a  decree  ordering  a  sum  of  money  to  be  distrib- 
uted and  paid  to  the  assignee  of  a  legatee,  and  was  adjudged  guilty 
of  contempt  therefor,  and  ordered  committed  to  jail  until  she  com- 
plied with  the  terms  of  the  decree,  an  appeal  taken  by  her  from  the  order 
adjudging  her  in  contempt  must  be  dismissed. 
In.— Appeals  in  Pbobatk  Fbocbxdikos— Obdbbs  after  Judgment— Cokstruo- 
TioK  OF  Code.— Appeals  in  probate  proceedings  lie  only  from  such  orders 
and  decrees  as  are  enumerated  in  section  963,  subdivision  3,  of  the 
Code  of  Civil  Procedure;  and  the  provisions  of  subdivision  2  of  that 
section,  relative  to  appeals  from  orders  made  after  judgment,  are 
not  applicable  to  probate  proceedings. 

APPEAL  from  an  order  of  the  Superior  Conrt  of  the  City 
and  County  of  San  Francisco  adjudging  an  executrix  guilty  of 
contempt.    J.  V.  Coffey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

M.  C.  Hassett,  for  Appellant. 

P.  L.  Benjamin,  for  Eespondent. 

HENSHAW,  J. — ^Magdalena  Wittmeier,  executrix,  filed  her 
final  account  in  the  matter  of  the  estate  of  J.  G.  Witlbmeier,  and 
also  petitioned  for  distribution.  Her  account  was  settled  and 
distribution  decreed.  G.  A.  Wittmeier  was  a  legatee  xmder  the 
will,  and  had  assigned  his  legacy,  amounting  to  one  thousand 
dollars,  to  John  C.  Hughes.  By  the  decree  this  legacy  was  or- 
dered distributed  and  paid  to  Hughes. 

The  executrix,  failing  and  refusing  to  pay  over  the  money, 
was  cited  to  show  cause.  After  hearing  she  was  found  to  be  con- 
tumacious, adjudged  guilty  of  contempt,  and  was  ordered  com- 
mitted to  jail  until  she  complied  with  the  terms  of  the  decree  of 
distribution.  From  the  order  adjudging  her  in  contempt  she 
has  taken  an  appeal.    This  is  a  motion  to  dismiss  that  appeaL 
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It  is  well  established  that  obedience  by  executor  or  adminis- 
trator to  a  decree  of  distribution  may  be  enforced  by  con- 
tempt proceedings.  {Ex  parte  Smith,  53  Cal.  204;  Ex  parte 
Cohn^  55  Cal.  193;  Sayere  v.  Superior  Court^  84  Cal.  642;  In  re 
Clary,  112  Cal.  292.) 

Appeals  in  probate  proceedings  lie  only  from  such  orders  and 
decrees  as  are  enumerated  in  section  963,  subdivision  3,  of  the 
Code  of  Civil  Procedure.  {EstaU  of  Calahan,  60  Cal.  232;  Es- 
tale  of  Lutz,  67  Cal.  457;  Estate  of  Wiard,  83  Cal.  619.)  The 
provisions  of  subdivision  2  of  section  963,  relative  to  appeals 
from  orders  made  after  final  judgment,  are  not  applicable  to 
probate  proceedings.  {Estate  of  CalaJiariy  supra;  Estate  of 
Walkerly,  94  Cal.  352;  EstaU  of  Smith,  98  Cal.  636;  henon  t?. 
Superior  Court,  115  Cal.  27.) 

Appellant  contends,  however,  that  aside  from  these  considera- 
tions she  has  an  appeal  as  of  right,  and  cites  the  case  of  People 
V.  O^Neily  47  Cal.  109.  In  that  case  it  was  so  held;  but  People  r. 
O'Neily  supra,  has  been  twice  overruled  ( Tyler  v.  ConnoUy^  65 
Cal.  28;  In  re  Vance,  88  Cal.  262);  and  it  may  be  taken  as 
finally  settled  that  appeals  will  not  lie  to  this  court  from 
judgments  in  contempt  such  as  this.  {Sanchez  v,  Neiomauy  70 
Cal.  210;  Ex  parte  Clancy,90  Cal.  553;  Cosby  v.  Superior  Courts 
110  Cal.  45.) 

Whether  or  not  an  appeal  will  lie  from  an  order  made  after 
final  judgment  declaring  a  person  in  contempt,  when  the  object 
of  the  order  of  contempt  is  to  enforce  a  compliance  with  the 
final  judgment,  is  a  question  now  under  consideration  by  this 
court. 

The  motion  is  granted  and  the  appeal  dismissed. 

Temple,  J.,  Harrison,  J.,  McFarland,  J.,  and  Van  Fleet,  J,^ 
concuiTed. 

BEATTY,  C.  J.,  dissenting.— I  dissent.  The  cp^s  cited  in 
the  opinion  of  Justice  Henshaw  imdoubtedly  show  that  this 
court  has  more  than  once  decided  that  an  order  made  after  final 
judgment  in  a  probate  proceeding  is  not  appealable^  and  the 
present  decision  is  therefore  supported  by  abundant  precedent. 

I  think,  however,  that  the  decisions  referred  to  are  one  and  all 
based  upon  an  erroneous  construction  of  section  963  of  the  Code 
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of  Civil  Procedure,  and  that  it  is  not  too  late  to  correct  the 
error;  for  no  vested  right  would  be  impaired  by  holding  now 
that  the  statute  does  give  an  appeal  in  a  case  in  which,  the  right 
has  heretofore  been  denied. 

The  first  subdivision  of  said  section  allows  an  appeal  from  a 
final  judgment,  whether  entered  in  an  action  or  special  proceed- 
ing commenced  in  the  superior  court.  A  final  decree  of  dis- 
tribution of  a  decedent's  estate  is  certainly  a  final  judgment  in  a 
special  proceeding  commenced  in  a  superior  court,  and  comes 
within  the  express  words  of  this  clause. 

By  subdivision  2  of  said  section  an  appeal  is  allowed  from  any 
special  order  made  after  final  judgment.  Why  limit  this  to  an 
order  made  after  final  judgment  in  an  action — excluding  judg- 
ments in  special  proceedings? 

The  only  reason  suggested  is,  that  since  subdivision  3  specifies 
numerous  interlocutory  orders  in  probate  cases  from  which  an 
appeal  will  lie,  and  also  specifies  the  decree  of  distribution  with 
the  rest,  it  was  intended  to  cover  the  whole  subject  of  appeals 
in  probate  cases.  There  is  some  slight  force  in  this  argument, 
it  is  true,  and  the  rule  of  construction  upon  which  it  is  based 
cannot  be  denied,  but  it  is  also  true  that  this  rule  of  construc- 
tion is  not  especially  persuasive,  and  in  this  case  ought  to  give 
way  to  the  far  more  important  rule,  that  remedial  laws  should 
be  largely  and  beneficially  construed  to  advance  the  remedy. 

There  is  certainly  as  much  necessity  for  an  appeal  from  an 
order  made  after  final  decree  of  distribution  for  the  purpose  of 
carrying  it  into  effect  as  there  would  be  from  any  order  made 
to  enforce  a  decree  of  specific  performance,  or  a  judgment  for 
the  recovery  of  land — or  any  other  judgment  in  a  suit  in  equity 
or  action  at  law.  This  being  so,  I  think  a  liberal  construction  in 
favor  of  the  remedy  should  be  given  to  this  statute  rather  than 
a  narrow  and  technical  one  which  takea  away  the  remedy. 

CKVUL  Gal.~17 
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[No.  18,801.    In  Bank.— September  13,  1897.] 
S.  PHOUTY,  Appellant,  v.  L.  A.  DEVIN,  et  al.,  Eeapondents. 

MOBTQAGia— AonON  TO  DkTBBMINB  PrIOBITT— PrIOB  RbGOBDATIOH  or  SlCOIfD 
MOBTOAQB— NOTICB— FlKDIKQS— OlCIflSIOir    TO    FlKD    UPON     CoSSTaUCTIVr 

NoTic»— Facts  Pdttikq  upoh  Inquiry— Appeal.-— In  an  actiuii  to  deter* 
mine  the  priority  of  plaintiffs  mortgage,  which  was  fir^t  executed, 
over  defendant's  mortgage  upon  the  same  property  which  was  later 
in  execution,  but  prior  in  recordation,  where  there  was  evideaoe 
upon  the  question  of  constructive  notice,  which  it  was  necessarr 
for  the  trial  court  to  pass  upon,  and  to  determine  whether  the  de^ 
fendant  did  or  did  not  have  actual  notice  of  circumstances  suffix 
cient  to  put  a  prudent  man  upon  inquiry  as  to  the  fact  of  the  ex- 
istence of  the  prior  mortgage,  of  which  he  might  have  learned  by 
prosecuting  such  inquiry  by  ordinary  diligence  and  underatanding, 
it  is  not  sufficient  for  the  court  to  find  that  the  defendant  had  no 
actual  notice  of  its  existence,  but  the  question  of  constructive  notice 
thereof  must  also  be  passed  upon,  and,  in  case  of  omission  to  find 
thereupon,  a  judgment  in  favor  of  the  defendant  moat  be  reversed 
upon  appeal. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sacramento 
County  denying  a  new  trial.    W.  C.  Van  Fleet,  Judge, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Johnson,  Johnson  ft  Johnson,  and  Albert  M.  Johnion,  far 
Appellant. 

Judson  Brusie,  for  Eespondents. 

HENSHAW,  J. — ^PlaintiflP,  Prouty,  was  the  owner  of  a  Tuort- 
gage  executed  by  the  defendant  Mrs.  L.  A.  Devin.  He  brought 
his  action  seeking  a  decre^  establishing  his  mortgage  as  a  lien 
upon  the  property  prior  to  that  of  a  mortgage  executed  by  Mrs. 
Devin  and  her  husband  to  defendant  Bates,  which  last  mortgage 
was  later  in  execution,  but  prior  in  recordation. 

The  undisputed  facts  are,  that  Mrs.  Devin  purchased  the 
property  upon  which  the  mortgages  were  given,  paying  therefor 
eight  thousand  dollars,  five  thousand  dollars  of  which  was  lent 
to  her  by  defendant  Bates,  who  is  her  father.  For  the  remain- 
der of  the  purchase  price,  three  thousand  dollars,  she  executed  a 
mortgage.  Mrs.  Devin  afterward  discounted  the  joint  note  of 
herself   and   husband,   indorsed  by   plaintiflf,  Prouty,    at    the 
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National  Bank  of  D.  0.  Mills,  and  with  the  proceeds  discharged 
the  mortgage.  When  this  note  became  due  payment  was  de- 
manded of  the  makers  and  of  the  indorser.  Finally  the  bank 
placed  the  note  in  the  hands  of  its  attorney,  and  notified  Prouty 
and  the  Devins  that  if  it  was  not  paid  on  or  before  Saturday, 
December  27,  1890,  suit  would  be  commenced  against  them. 
Mrs.  Devin  came  to  Sacramento  for  the  purpose  of  raising 
money  upon  the  property  with  which  to  pay  the  note  due  the 
bank.  Prouty  secured  the  three  thousand  dollars,  and  deposited 
it  with  Leonard  &  Son,  real  estate  dealers,  to  be  by  them  lent 
to  Mrs.  Devin  upon  the  execution  by  her  and  her  husband  of  a 
mortgage  upon  the  premises.  The  mortgage  and  mortgage  note 
were  drawn  up,  and  were  awaiting  execution  at  the  office  of 
Leonard  ft  Son.  Mrs.  Devin  was  informed  of  the  fact,  and 
went  in  search  of  her  husband  to  have  him  join  with  her  in  the 
execution  of  the  instruments.  She  could  not  find  him,  and  re- 
turned shortly  before  3  o'clock  in  the  afternoon  to  the  office  of 
the  real  estate  dealers  with  this  information.  The  bank  de- 
manded payment  upon  that  day.  She  suggested  that  she 
should  execute  the  note  and  mortgage,  and  take  the  money  and 
pay  it  over  to  the  bank,  and  that  her  husband  would  call  in  upon 
Monday  morning  and  join  in  the  execution.  This  was  acceded 
to,  she  executed  the  note  and  mortgage,  the  money  was  delivered 
to  her,  and  by  her  in  turn  paid  in  extinguishment  of  her  note 
at  the  bank.  Early  the  following  Monday  morning  Bates  and 
his  daughter,  Mrs.  Devin,  with  her  husband,  went  to  the  office 
of  an  attorney  at  law,  where  the  Devins  executed  to  him  a  mort- 
gage in  the  sum  of  five  thoiusand  dollars,  which  he  immediately 
caused  to  be  recorded,  while  in  the  office  of  Leonard  ft  Son  they 
were  waiting  for  Mrs.  Devin's  husband  to  call  in  and  join  in 
the  execution  of  the  note  and  mortgage  as  had  been  agreed 
upon. 

The  mortgaged  property  was  the  separate  property  of  Mrs. 
Devin. 

The  complaint  charged  the  defendants  with  a  fraudulent  con- 
spiracy, setting  out  the  facts  and  circumstances  with  much  detail, 
and  in  paragraph  9  averred  that  at  all  the  times  named  the  de- 
fendant Bates  had  full,  ample,  and  complete  notice  and  knowl- 
edge of  all  the  facts  in  the  complaint   alleged.     The  court  found 
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that  ''the  allegations  of  paragraph  9  •  •  •  •  of  the  complaint  are 
not  true.  On  the  contrary^  I  find  •  •  •  .  that  when  Bates  took 
said  mortgage  he  had  not  been  informed  that  said  L.  A.  Devin 
had  already  executed  the  mortgage  to  plaintifF.  The  defendant 
W.  B.  Devin  had  informed  Bates  that  plaintiff  was  trying  to  get 
said  Devin  and  defendant  L.  A.  Devin,  his  wife,  to  eiecute  a 
mortgage,  but  did  not  tell  him  that  the  latter  had  already  exe- 
cuted the  mortgage,  and  Bates  took  his  mortgage  without 
knowledge  of  the  fact  that  said  L.  A.  had  before  that  executed 
the  mortgage  to  plaintiff." 

Section  1217  of  the  Civil  Code  provides  that  an  unrecorded 
instrument  is  valid  as  between  the  parties  thereto  and  those 
who  have  notice  thereof.  Notice  is  actual  and  constructive. 
Actual  notice  is  that  which  consists  in  express  information  of  a 
fact,  and  constructive  notice  is  that  which  is  imputed  by  law. 
(Civ.  Code,  sec.  18.)  "Every  person  who  has  actual  notice  of 
circumstances  sufficient  to  put  a  prudent  man  upon  inquiry  as 
to  a  particular  fact  has  constructive  notice  of  the  fact  itself  in 
all  cases  in  which  by  prosecuting  such  inquiry  he  might  have 
learned  such  fact."     (Civ.  Code,  sec.  19.) 

The  finding  of  the  court  above  quoted  amounts  to  a  declara^ 
tion  that  the  allegations  of  paragraph  9  are  not  true,  but  that 
the  recital  which  therein  follows  sets  forth  the  facts.  In  its  state- 
ment of  facts  it  will  be  observed  that  the  court  finds  merely  that 
defendant  Bates  did  not  have  actual  notice  of  the  prior  mort- 
gage, for  the  affirmative  recital  set  out  by  the  court  is  a  specifi- 
cation of  the  particulars  in  which  paragraph  9  is  untrue.  But 
that  specification  is  silent  upon  the  subject  of  the  constructive 
notice  to  defendant  Bates,  and  there  is  thus  the  absence  of  a 
necessary  finding  in  the  case,  namely,  a  finding  as  to  whether 
or  not  the  defendant  Bates  had  constructive  notice. 

That  such  a  finding  is  necessary  to  a  determination  of  the 
case  the  most  cursory  reading  of  the  evidence  at  once  estab- 
lishes, for  the  general  doctrine,  as  well  as  the  express  proTision 
of  section  19  of  our  Civil  Code,  is  that  whatever  puts  a  party  oa 
inquiry  amounts  in  judgment  of  law  to  constructive  notice,  pro- 
vided  the  inquiry  becomes  a  duty,  and  if  followed  would  lead  to 
the  knowledge  of  the  requisite  facts  by  ordinary  diligence  and 
understanding.    {Bank  of  Mendocino  v.  Baker,  82  CaL  114,) 
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Defendant  Bates  testifies:  '*Well,  I  wanted  a  mortgage  on  that 
place,  and  I  wanted  it  before  anybody  else  got  a  mortgage  re- 
corded. I  didnH  want  a  second  mortgage,  and  I  wanted  to  get 
my  mortgage  on  record  early  Monday  morning/^  Again,  hav- 
ing testified  that  he  never  before  had  asked  his  daughter  to  se- 
cure him  for  the  money  he  had  lent  her,  he  is  asked:  "Why 
did  you  do  so  in  this  instance?  A.  Because  I  smelt  a  mouse. 
Q.  You  smelt  a  mouse?  A.  Yes;  on  Sunday.  Q.  What  sort 
of  a  mouse?  A.  They  were  trying  to  raise  the  money,  and  they 
were  going  to  mortgage  the  place,  and  if  they  were  going  to 
mortgage  the  place  I  wanted  the  money  that  they  owed  me 
first.  Q.  But,  particularly,  did  you  know  anything  about  it? 
A.  Well,  sometimes  a  man  doesnH  have  to  get  his  head 
knocked  off  to  know  something/'  Again  he  says:  "And  I 
wanted  to  get  my  mortgage  on  ahead  of  Prouty's,  because  a 
man  would  be  a  natural  damned  fool  to  want  a  mortgage  after 
somebody  else  had  recorded  his,  and  I  wasnH  fool  enough  to 
take  a  second  mortgage,  because  I  didnH  suppose  that  Prouty 
had  his  mortgage  on  yet,  because  Will  told  me  he  hadn't  signed 
it  yet.''  Again,  when  asked  if  he  did  not  know  that  his  daugh- 
ter had  executed  the  mortgage  to  Prouty  before  she  made  the 
one  to  him,  he  replied:  '*Well,  I  heard  several  things.  I  was 
standing  round,  and  I  had  heard  the  telephone  ring,  and  they 
had  talked  through  it  inquiring  for  this  and  that,  and  I  saw 
things,  and  I  had  a  right  to  make  up  my  mind.  Q.  You  were 
satisfied  then  before  that  she  had  signed  it?  A.  I  was  satisfied 
I  got  my  mortgage  first.  Q.  But  before  that  you  were  satis- 
fied that  she  had  signed  the  Prouty  mortgage?  A.  I  didn't 
know  whether  she  had  or  not,  but  I  knew  Will  hadn't.  Q.  You 
say  you  didn't  know;  were  you  satisfied  or  not?  A.  I  didn't 
know  or  care  to  inquire  about  it.  I  didn't  care  to  take  any  no- 
tice about  it  at  all." 

These  quotations  might  be  indefinitely  multiplied.  They  are 
here  made,  not  as  expressing  the  views  of  this  court  as  to 
whether  or  not  Bates  had  constructive  notice,  but  in  illustration 
of  the  fact  that  there  was  evidence  upon  the  question  of  xjonstruc- 
tive  notice  which  it  was  necessary  for  the  trial  court  to  pass 
upon.  For  its  oversight  in  this  regard  the  judgment  and  order 
must  be  reversed  and  the  cause  remanded.    But,  before  conclud- 
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ing,  it  may  be  proper  to  add  that  the  evidence  here  does  not 
diBclose  the  case  for  which  the  respondents  contend,  a  case  il- 
lustrated by  Warden  v,  Adams,  16  Mass.  236.  In  that  case  A,  a 
mortgagee,  delivered  his  mortgage  to  a  scrivener  for  the  purpose 
of  having  an  assignment  thereof  made  to  B,  his  creditor.  Be- 
fore such  assignment  was  prepared  and  executed,  and  while  the 
mortgage  deed  was  in  the  scrivener's  hands,  A  made  an  assign- 
ment of  the  mortgage  upon  a  separate  paper  to  another  creditor, 
C.  This  assignment  to  C  was  acknowledged  and  recorded  be- 
fore the  assignment  to  B  was  completed,  C  knowing,  however, 
that  the  mortgage  deed  had  been  delivered  to  the  scrivener  for 
the  indicated  purpose.  It  was  there  held  that  the  knowledge 
imi>uted  to  C  of  an  intention  upon  the  part  of  A  to  assign  the 
mortgage  to  B  did  not  impair  his  title,  C  ^*having  a  right  by 
his  vigilance  to  secure  his  demands  in  this  way,  just  as  he  would 
have  had  by  an  attachment,  although  he  might  know  that  an- 
other creditor  intended  to  make  an  attachment,  and  had  taken 
incipient  measures  therefor."  In  that  case  C's  assignment  was 
valid  because  at  the  time  it  was  executed  and  recorded  the  as- 
signment to  B  had  not  been  perfected,  and  the  notice  to  C,  if 
he  had  followed  it  up  by  inquiry,  would  have  resulted  in  the 
knowledge  that  there  was  no  pre-existing  assignment.  In  the 
case  at  bar,  however,  the  contention  is,  and  the  uncontradicted 
evidence  shows,  that  there  was  a  valid,  executed,  and  existing 
mortgage  upon  the  property  at  the  time  when  Bates  took  his 
mortgage.  The  question  for  determination  is,  whether  there 
was  actual  notice  upon  the  part  of  Bates  of  circumstances 
BufTicient  to  put  him  as  a  prudent  man  upon  inquiry.  If  so,  then 
in  law  he  is  chargeable  with  constructive  notice  and  knowledge 
of  the  fact  of  this  pre-existing  mortgage. 

The  judgment  and  order  are  therefore  reversed  and  the  cause 
remanded. 

Temple,  J.,  McFarland,  J.,  Harrison,  J.,  Van  Fleet,  J.,  and 
Garoutte,  J.,  concurred. 
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[Grim.  No.  288.    In  Baiik.~8eptember  14,  1897.] 

THE  PEOPLE,  Eespondent,  v.  JOHN  T.  NEWCOMER,  Ap- 
pellant. 

Grikival  Law— HoMiaDS— Sslf-Dxfsn8»— Iktbntion  to  Kill— Ebbokbous 
Instbuction.— Upon  tne  trial  of  a  defendant  accused  of  murder,  where 
the  testimony  for  the  defendant  tended  to  show  that  the  killing  was 
done  in  self-defense,  an  instruction  as  to  the  presumption  of  in> 
tention  to  kill  from  the  fact  of  shooting  at  and  killing  the  deceased, 
which  concludes  with  the  statement  that  ''unless  it  is  shown  by 
the  evidence  that  his  intention  was  other  than  his  acts  indicated, 
the  law  will  not  hold  him  guiltless,"  is  erroneous  as  to  such  conclu- 
sion, as  the  defendant  might  have  intended  to  kill,  and  yet  have 
been  guiltless. 

Id.— Ikstbuction  as  to  Kbason ablb  Doubt— Usb  of  Wobd  "  Dbmonstbatb." 
An  instruction  that  "it  is  sufficient  if  he  [the  defendant]  demon- 
strate to  your  understanding  by  testimony  given,  by  inferences 
correctly  and  properly  drawn  from  the  whole  testimony  in  the  case, 
that  notwithstanding  the  burden  so  cast  upon  him,  there  still  ex- 
ists in  your  mind  a  reasonable  doubt  of  his  guilt,"  though  unhappily 
expressed  in  the  use  of  the  word  "demonstrate,"  is  not  for  that  rea- 
son ground  for  reversal,  as,  taken  in  connection  with  the  context, 
the  jury  could  not  have  understood  the  instruction  as  requiring  any- 
thing more  than  the  raising  of  a  reasonable  doubt. 

Id.— Wats  and  Mbthods  of  Weiqhiwq  Tbstimout— Pbovincb  of  Juby— Im- 
PBOPEB  Instbuction —Erbob  without  Injuby.  — The  jury  alone  has 
power  to  weigh  the  testimony  of  witnesses  and  to  determine  the 
facts,  and  it  is  not  proper  for  the  court  to  instruct  them  as  to  ways 
and  methods  by  which  they  shall  exercise  their  powers;  but,  where 
the  instruction  merely  tells  the  jury  to  do  certain  things  which 
jurors  would  evidently  do  without  being  told,  the  error  ia  without 
injury,  and  not  ground  of  reversal. 

Id.— Instbuction  as  to  Sblf-dbfbnsb— Duty  of  Agokessob  to  Dsolinb 
FuRTHXB  STBuaaLX— Language  of  Gods— Immatbbial  Dspabtubx.— In 
giving  an  instniKion  as  to  the  conditions  under  which  the  right  of 
self-defense  may  be  asserted,  it  is  better  to  use  the  words  of  sec- 
tion 197  of  the  Penal  Gode,  when  the  court  is  endeavoring  to  state 
the  principle  announced  in  the  statute;  but  where  the  court  has 
used  the  statutory  words  in  another  part  of  the  charge,  in  regard 
to  the  duty  of  an  aggressor  to  "have  endeavored  to  decline  any  fur- 
ther struggle,"  the  statement  that  he  must  have  "in  good  faith 
withdrawn  from  the  contest  before  any  fatal  blow  was  given,"  is 
not  such  a  material  departure  as  to  mislead  the  jury,  and  will  not 
justify  a  reversal  of  the  judgment. 

Id.— Dbfxndant  as  Fibst  As8AII<ant— Gbbating  Ksoessity  fob  Sxlf-dkfxnss 
^Inapt  Fobm  of  Instbuction.— An  instruction  to  the  effect  that  a  nec- 
essity for  self-defense  cannot  be  created  where  the  cause  of  the 
homicide  originates  in  the  fault  of  the  party  committing  it,  onleM 
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he  la  good  faith  first  declinea  further  strugrgrle,  would  be  better 
founded  upon  a  clear  statement  of  the  hypothesis  that  the  defend- 
ant w^H  the  first  assailant;  but  where  an  instruction  assumes  that 
the  ciiiiije  of  the  homicide  "originates  in  the  fault  of  the  party  him* 
self  J  ID  a  quarrel  which  he  has  proToked  and  brought  on«  in  a  dan- 
ger which  he  has  voluntarily  brought  upon  himself  by  his  own  mis- 
couduct  and  lawlessness,"  and  concludes  that  he  cannot,  "upon 
kitting  the  person  with  whom  he  seeks  the  difficulty,  interpose  the 
plea  of  self-defense;  unless,  if  he  was  the  aggressor,  that  he  had 
really  and  in  good  faith  endeavored  to  decline  any  further  strug- 
gle before  the  mortal  blow  was  given,'*  it  cannot  be  assumed,  con- 
sidering the  latter  part  of  the  instruction,  that  the  jury  would  un- 
derstand from  the  first  part  of  it,  that,  if  the  defendant  had  mere- 
ly used  diHagreeable  and  provoking  words,  he  could  not  defend 
himself  against  an  attack  of  the  deceased  brought  on  by  snch 
word!^;  nnd  though  the  instruction,  taken  as  a  whole,  is  in  a  form 
uot  apiuoved  of,  its  inaptness  of  form  is  not  alone  sufficient  to  wa^ 
rant  a  rerersal  of  the  judgment. 

Ii».— HiJisoN^BLB  Doubt  as  to  DBoaxi  of  Orixx— Form  of  Ikstruction  as 
TO  VBHtncT— Acquittal  of  "Hiqhbb"  Offbnsx.— An  instruction  sa  to 
what  verdict  should  be  rendered,  where  there  is  a  reasonable  doubt 
aa  to  tlie  degree  of  the  crime,  would  better  be  given  in  the  statutory 
Inngufijre  of  section  1097  of  the  Penal  Code,  which  provides  that 
"when  it  appears  that  the  defendant  has  committed  a  public  offense, 
and  there  Is  reasonable  ground  of  doubt  in  which  of  two  or  more 
degrees  he  is  guilty,  he  can  be  convicted  of  the  lowest  of  such  de- 
grees only";  but  where  an  instruction,  in  a  case  of  homicide,  states 
that  tlte  jury  "may,  if  the  evidence  warrants  it,  find  the  defendant 
guilty  of  murder  in  the  first  degree,  or  murder  in  the  second  de 
gree,  or  of  manslaughter,'*  and  that  "should  the  jury  entertain  a 
renHotmble  doubt  as  to  which  of  the  grades  of  crime  named  the 
defend Htjt  may  be  guilty  of,  if  any,  they  will  give  the  defendant 
the  betu^fit  of  the  doubt,  and  acquit  him  of  the  higher  offense,*'  the 
instruction  is  not  misleading,  and  does  not  tell  the  jury  merely  to 
actiu[t  of  the  highest  of  the  three  offenses  named,  and  it  is  not  to 
be  presumed  that  the  jury  understood  the  word  "higher**  in  any 
other  thnti  its  grammatical  sense  as  denoting  one  of  two  things. 

Id.— BtJRDicN  or  Pboof— Rbasohablb  Doubt— Rbfusal  of  Instructios.— 
Whort'  there  is  nothing  in  the  evidence  for  the  prosecution  to  take 
the  cnae  out  of  the  nile  declared  in  section  1106  of  the  Penal  Code, 
thnt  ^4be  commission  of  the  homicide  by  the  defendant  being  pro?- 
ed,  the  burden  of  proving  circumstances  of  mitigation,  or  that  jus- 
tify Of  excuse  it,  devolves  upon  him,  unless  the  proof  on  the  part 
of  the  prosecution  tends  to  show  that  the  crime  committed  only 
amountH  to  manslaughter,  or  that  the  defendant  was  jii>Hfiable  or 
excuHiililo,"  and  where  the  court  has  properly  instructed  the  jurr 
upon  the  subject  of  the  burden  of  proof,  and  that  it  is  snfllclent  If 
the  defendunt  raises  a  reasonable  doubt  of  his  justifies  tioiv.  It  i^ 
proper  to  refuse  an  instruction  asked  by  the  defendant  to  ibe  e!T«t 
that  the  burden  of  proving  circumstances  that  justify  the  k ilium  o' 
the  decen^fed  by  the  defendant  does  not  rest  upon  the  defenJnnt- 

lu*— SrDDEs  Attack  upok  Pbiuson  without  Fault— Right  to  BtAKn  Osotr^fi* 
—No   Duty  to   Flbb— Impropbr  Modification  of  lMSTBUc?rioBfi— C*fi 
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Oezticisxd.— The  duty  of  the  defendant  to  flee  rather  than  to  kill,  if  le* 
treat  is  possible,  only  applies  where  the  defendant  is  the  assail- 
ant; but  when  a  defendant  who  is  himself  without  fault  is  sud- 
denly attacked  in  a  way  that  puts  his  life  or  bodily  safety  at  immi- 
nent hazard,  be  is  not  compelled  to  fly  or  to  consider  the  proposi- 
tion of  flying,  but  may  stand  his  ground  and  defend  himself  to  the 
extent  of  taking  the  life  of  the  assailant,  if  that  be  reasonably  nec- 
essary; and  an  instruction  requested  embodying  the  right  of  a 
person  who  is  without  fault  to  stand  his  ground  against  an  assail- 
ant, and  to  slay  him  under  appearances  justifying  it,  ''even  if  it 
be  proved  that  he  might  more  easily  have  gained  his  safety  by 
flight,"  should  be  given  as  asked,  and  it  is  error  to  modify  it  so  as 
to  instruct  the  jury  that  "if  he  could  have  withdrawn  from  the 
danger,  it  was  his  duty  to  retreat,"  and  that  ''between  his  duty  to 
flee  and  his  right  to  kill  he  must  fly." 
Id.— Attack  in  Owb*s  Own  Housa—SaLF-DBFKirsB— Plight  not  Bbquibxd— 
Pbbjudiciallt  Ebbonxoub  MoDiriCATioN  or  iNSTBUorioN.— When  a  man 
without  fault  is  suddenly  attacked  in  his  own  house,  in  a  murder- 
ous or  dangerous  manner,  he  is  not  called  upon  to  flee  from  his 
home,  nor  to  consider  the  proposition  of  so  fleeing;  and  where  the 
defendant  testified  that  he  was  assaulted  by  the  deceased  with  a 
pistol,  when  he  was  in  his  own  home,  and  that  in  order  to  protect 
his  own  life  he  was  compelled  to  shoot,  and  did  shoot,  the  deceased 
first,  an  instruction  properly  based  upon  that  evidence  should  b« 
given  as  requested  by  the  defendant;  and  a  modification  of  the  in- 
struction, so  as  to  ignore  the  defendant's  evidence,  and  to  treat 
him  as  an  aggressor  whose  duty  it  was  to  flee  rather  than  to  kill,  if 
retreat  were  possible,  is  Inapplicable,  and  prejudicially  erroneous. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tuolumne  County  and  from  an  order  denying  a  new  trial. 
G.  W.  Nicol,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  S.  Eobinson,  J.  B.  Curtin,  and  Byron  Waters,  for  Appel- 
lant. 

W.  F.  Fitzgerald,  Attorney  General,  and  Henry  E.  Carter, 
Deputy  Attorney  General,  for  Eespondent. 

McFARLAND,  J. — The  defendant  was  charged  with  the 
murder  of  one  Caleb  Dorsey,  and  was  convicted  of  murder  in 
the  second  degree.  He  appeals  from  the  judgment  and  from  an 
order  denying  his  motion  for  a  new  trial. 

The  appellant  bases  his  contention  for  a  reversal  upon  the 
grounds:  1.  Insufficiency  of  the  evidence  to  justify  the  verdict; 
and  2.  Errors  committed  by  the  court  in  its  instructions  to  the 
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jiir}\  Afi  in  our  opinion,  the  judgnient  muBt  be  reversed  upon 
the  second  ground^  it  is  not  necessary  to  consider  the  fint 
ground. 

Although  the  evidence  talcen  at  the  trial  occupies  a  good 
many  pages  of  the  transcript,  a  great  deal  of  it  ia  un- 
important. The  material  evidence  and  the  real  facta  to  be 
determined  by  the  jury  lie  within  very  narrow  limits.  In 
order  to  illustrate  the  bearing  of  the  inatructions  objected  to 
upon  the  real  merits  of  the  case,  it  is  proper  to  make  a  very 
short  etatcment  of  the  conditions  under  which  the  homicide  was 
committed.  The  appellant  and  the  deceased  were  mining  part- 
ners, and  Joint  owners  of  certain  mining  property  upon  which 
at  the  time  of  the  homicide  they  were  conducting  mining  opera- 
tions. There  was  a  small  cabin  on  the  premises  in  which  ap- 
pellant slept  and  ate;  and  it  was  actually  and  legally  his  home- 
On  the  morning  of  the  homicide  the  deceased  and  the  appellant 
went  into  that  cabin;  and  while  they  were  there,  no  other  per- 
son being  present  or  witliin  sight  of  them,  the  appellant  killed 
the  deceased  by  shooting  him  with  a  pistol.  Immediately  there- 
after the  defendant  left  the  cabin  and  locked  it;  got  a  horse 
that  was  on  the  premises,  and  rode  to  the  county  seat  of  the 
county  and  delivered  himself  up  to  the  sheriif.  Before  he  pro- 
cured the  horse  he  told  one  or  two  persons  that  the  deceased 
had  gone  up  into  the  hills  to  look  after  some  tiraberj  but  as  soon 
as  he  had  mounted  the  horse  and  was  ready  to  leave  he  told  one  of 
the  employees  that  he  had  killed  the  deceased,  gave  him  the  key 
of  the  cabin  and  told  him  to  open  it,  and  that  he,  appellant^  was 
going  to  deliver  himself  up  to  the  sheriff.  He  gave  as  the  rea- 
son why  he  did  not  tell  the  first  persons  he  saw  that  he  had 
killed  the  deceased  that  he  feared  violence  and  did  not  want  it 
to  be  known  until  he  was  ready  to  leave.  lie  testified  at  the  trial 
that  at  the  tin>e  of  the  homicide  the  deceased  was  about  to  shoot 
him^  appellant,  with  a  pistol,  and  that  in  order  to  protect 
his  own  life  he  wa,?  compelled  to  shoot,  and  did  shoot  the  de- 
ceased first.  He  testified  that  from  what  the  deceased  had  him- 
self told  him,  and  from  other  information  which  he  had 
received  of  the  character  of  the  deceased,  the  latter  waa  a  deter- 
mined man,  highly  irascible,  and  accustomed  to  use  firearmi 
when  excited.     There  had  been  aonae  differences  between  the 
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parties  of  a  rather  unfriendly  character  about  the  management 
of  the  mine;  and  there  was  evidence  other  than  the  testimony 
of  the  appellant  that  the  deceased^  in  case  of  any  sharp  dispute 
with  appellant,  was  liable  to  kill  the  latter,  and  had  made  threats 
of  violence  against  him.  Under  these  circumstances,  if  the  ap- 
pellant was  justified  in  killing  the  deceased,  as  he  might  have 
been,  he  was  in  the  embarrassing  position  of  one  who  justly 
kills  another  when  there  is  no  other  witness  to  the  homicide, 
when  he  has  to  admit  the  homicide  and  depend  greatly  upon  his 
own  testimony  to  justify  it.  In  such  a  case  it  is  evident  that  a 
jury  will  have  difficulty  in  determining  the  real  facts;  and  in 
such  a  case  it  is  apparent  that  the  instructions  of  the  court  are 
very  important — ^particularly  when,  as  in  the  case  at  bar,  the 
court  instructs  at  great  length.  Under  such  circumstances,  any 
instruction  tending  to  lead  the  jury  from  the  real  issues  in  ques- 
tion is  material,  and  if  erroneous  is  reversible  error. 

In  our  opinion,  the  judgment  must  be  reversed  on  account  of 
a  modification  which  the  court  made  to  the  fourth  instruction 
asked  by  the  appellant,  on  pages  55  and  56  of  the  printed  trans- 
cript. 

But  as  a  new  trial  must  be  ordered,  for  the  benefit  of  the 
court  upon  another  trial  certain  other  instructions  must  be  no- 
ticed. 

The  first  instruction  objected  to  by  appellant  is  as  follows: 
^VEvery  person  is  presumed  to  intend  what  his  acts  indicate  his 
intention  to  have  been,  and,  if  you  find  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant  shot  the  deceased 
with  a  pistol  and  killed  him,  the  law  presumes  that  the  defend- 
ant intended  to  kill  the  deceased;  and,  unless  it  is  shown  by  the 
evidence  that  his  intention  was  other  than  his  acts  indicated, 
the  law  will  not  hold  him  guiltless.''  Appellant  objects  to  this 
because  it  omits  to  state  that  this  presumption  does  not  arise 
where  "the  proof  on  the  part  of  the  prosecution  tends  to  show'' 
that  the  killing  was  justifiable.  It  is  evident,  however,  that  this 
instruction  does  not  deal  with  the  question  as  to  when  the  bur- 
den of  proof  is  on  the  defendant  to  show  that  the  killing  was 
justifiable;  it  deals  only  with  the  question  of  the  intent  to  kill. 
In  this  view  the  instruction  would  not  have  been  erroneous  if  it 
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had  not  closed  with  the  expression,  "the  law  will  not  hold  him 
guiltless."  The  court  no  doubt  intended  to  say  that  the  shoot- 
ing of  the  deceased  with  a  pistol  was  sufficient  proof  of  his 
intent  to  kill,  in  the  absence  of  any  other  evidence  tending  to 
show  that  he  did  not  intend  to  kill;  but  the  conclusion  that  in 
the  absence  of  any  such  other  proof  "the  law  will  not  hold  him 
guiltless"  was  erroneous,  because  he  might  have  intended  to  kill 
and  yet  have  been  guiltless. 

Appellant  also  objects  to  the  following  part  of  the  charge:  *lt 
is  sufficient  that  he  demonstrated  to  your  understanding,  by  tes- 
timony given,  by  inferences  correctly  and  properly  drawn  from 
the  whole  testimony  in  the  case,  that  notwithstanding  the  bur- 
den so  cast  upon  him,  there  still  exists  in  your  mind  reasonable 
doubt  of  his  guilt."  The  stress  of  this  objection  was  directed 
to  the  word  "demonstrate."  As  was  said  in  a  former  case,  "demon- 
strate" is  an  unhappy  word  to  be  used  in  this  connection;  but  as 
was  there  said,  we  do  not  think  that,  considered  in  connection 
with  the  context,  the  jury  could  have  thought  it  meant  any- 
thing more  than  the  raising  of  a  reasonable  doubt;  and  we  do 
not  think  that  the  use  of  that  word  would  be  sufficient  to  war- 
rant a  reversal. 

The  court  instructed  the  jury  that  "you  should  carefully 
scrutinize  all  the  testimony  in  this  case,  and  in  doing  so  con- 
sider all  the  circumstances  under  which  each  witness  has  testi- 
fied, his  degree  of  intelligence,  his  manner  on  the  witness 
stand,"  and  then  follows  other  matters  which  the  court  tells  the 
jury  tliey  ought  to  consider  in  estimating  the  value  of  the  testi- 
mony of  witnesses.  Appellant  objects  to  this  instruction  upon 
the  ground  that  it  goes  farther  than  the  instruction  approved 
in  People  v.  Cronin,  34  Cal.  200;  that  this  court  has  frequently 
disapproved  of  the  instruction  in  the  Cronin  case,  advised  its 
omission,  and  has  suggested  that  a  case  would  be  reversed  if 
that  instruction  were  given  with  any  matters  of  importance 
added  to  it.  But  the  instruction  in  the  Cronin  case  was  ex- 
pressly directed  to  the  testimony  of  the  defendant  in  that  case, 
while  in  the  case  at  bar  the  instruction  is  general,  and  refers  to 
any  and  all  witnesses.  The  instruction  here,  therefore,  cannot 
be  considered  erroneous  upon  the  ground  that  it  adds  to  the 
instruction  in  the  Cronin  case.    Indeed,  in  this  present  case,  at 
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the  request  of  the  prosecution^  an  instruction  was  given  refer- 
ring to  the  testimony  of  the  appellant  in  the  precise  language 
used  in  the  Gronin  case;  and  to  that  instruction  the  appellant 
takes  no  exception.  In  our  opinion  the  instruction  now  under 
consideration  was  improper  because  it  went  beyond  the  legiti- 
mate province  of  a  court.  Under  our  system,  the  jury  alone  has 
power  to  weigh  the  testimony  of  witnesses  and  to  determine  the 
facts,  and  it  is  not  proper  for  the  court  to  direct  them  as  to  the 
ways  and  methods  by  which  they  shall  exercise  their  own  pow- 
ers. Still  it  is  quite  evident  that,  while  the  instruction  was  out* 
side  of  the  proper  powers  of  the  court,  it  could  not  possibly  have 
done  any  harm;  for  it  was  merely  telling  the  jury  to  do  certain 
things  which  jurors  would  evidently  do  without  being  so  told. 
Therefore  it  was  not  reversible  error. 

Appellant  objects  to  the  following  part  of  the  charge:  "The 
right  of  self-defense  is  expressly  recognized  by  our  Penal  Code, 
which  I  have  just  read  to  you,  and  the  conditions  under  which 
it  may  be  asserted  are  clearly  defined.  They  are,  among  others, 
that  the  party  was  not  the  first  aggressor;  or,  if  he  was  the  ag- 
gressor, that  he  had  in  good  faith  withdrawn  from  the  contest 
before  any  fatal  blow  was  given.^' 

The  objection  to  this  instruction  is  that  the  words  "withdrawn 
from  the  contest'  were  used  instead  of  the  statutory  words  used 
in  subdivision  3  of  section  197  of  the  Penal  Code,  to  wit,  *Tiave 
endeavored  to  decline  any  further  struggle.''  It  would  certainly 
have  been  better  to  have  used  the  words  of  the  statute  whenever 
the  court  was  endeavoring  to  state  the  principle  announced  in 
the  statute;  but,  as  the  court  had  used  the  statutory  words  in  an- 
other part  of  the  charge  when  this  principle  was  being  stated, 
we  hardly  think  that  the  jury  was  led  astray  by  that  part  of  the 
charge  objected  to.  And  we  do  not  think  that  this  omission 
alone  would  justify  a  reversal  of  the  judgment. 

Appellant  also  objects  to  the  following  part  of  the  charge: 
"But  a  cause  which  originates  in  the  fault  of  the  party  himself, 
in  a  quarrel  which  he  has  provoked  and  brought  on,  in  a  danger 
which  he  has  voluntarily  brought  upon  himself  by  his  own  mis- 
conduct and  lawlessness,  cannot  be  and  is  not  considered  in  law 
a  reasonable  or  sufficient  ground  to  support  the  right  of  self- 
defense.    No  man,  by  his  own  lawless  act,  can  create  a  necessity 
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lor  acting  in  self-defense,  and  then,  upon  killing  the  person 
with  whom  he  seeks  the  difficidty,  interpose  the  plea  of  self- 
defense;  unless,  if  he  was  the  aggressor,  that  he  had  really  and 
in  good  faith  endeavored  to  decline  any  further  struggle  before 
the  mortal  blow  was  given."  The  objection  to  this  charge  is 
directed  principally  to  the  first  part  of  it,  and  it  is  contended 
that  the  words  "fault  of  the  party  himself^"  and  "a  quarrel 
which  he  had  provoked  and  brought  on,"  tended  to  induce  the 
jury  to  believe  that  if  the  appellant  had  merely  used  some  dis- 
agreeable words  to  the  deceased,  that  the  use  of  such  words 
would  have  been  a  "fault,"  and  a  provocation  which  would  have 
taken  away  from  him  the  right  to  defend  himself  against  an 
attack  of  the  deceased  brought  on  by  such  words.  Considering 
the  latter  part  of  the  instruction,  we  hardly  think  that  the  first 
part  is  susceptible  of  the  construction  given  to  it  by  appellant; 
and  although  we  cannot  approve  the  whole  of  the  instruction 
as  it  stands,  still  it  alone  would  not  warrant  a  reversal  of  the 
judgment.  In  an  instruction  upon  that  subject  it  would  be 
better  to  found  it  upon  a  clear  statement  of  the  hypothesis  that 
the  defendant  was  the  first  assailant. 

The  court  gave  the  following:  ^TJnder  the  information  in  this 
case,  you  may,  if  the  evidence  warrants  it,  find  the  defendant 
guilty  of  murder  in  the  first  degree,  or  murder  in  the  second 
degree,  or  of  manslaughter.  Should  the  jury  entertain  a  rea- 
sonable doubt  as  to  which  of  the  grades  of  crime  named  the  de- 
fendant may  be  guilty  of,  if  any,  they  will  give  the  defendant 
the  benefit  of  the  doubt,  and  acquit  him  of  the  higher  offense.** 
Appellant  contends  that  this  is  an  erroneous  and  misleading 
statement  of  the  principle  declared  in  section  1097  of  the  Penal 
Code,  because  it  supposes  a  doubt  as  to  three  degrees,  and  mere- 
ly tells  the  jury  that  in  such  event  they  should  acquit  of  the 
highest  of  the  three;  while  the  code  refers  to  a  doubt  as  to  two 
degrees,  and  declares  that  there  can  then  be  a  conviction  of  only 
the  lowest.  This  criticism  is  not  without  some  plausibility;  but 
the  language  of  the  instruction  cannot  be  magnified  into  a  re- 
versible error.  In  its  grammatical  meaning  the  word  'Tiigher" 
means  one  of  two  things,  and  it  is  not  to  be  presumed  that  the 
jury  understood  it  in  any  other  sense,  or  were  at  all  led  astray 
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by  the  instructioii.  Of  course,  the  use  of  the  statutory  language 
would  have  been  better. 

;  We  do  not  think  that  the  court  erred  in  refusing  to  give  the 
instruction  asked  by  appellant  to  the  effect  that  "in  this  case  the 
burden  of  proving  circumstances  that  justify  the  killing  of  the 
deceased  by  the  defendant  does  not  rest  upon  the  defendant.'' 
We  see  nothing  in  the  evidence  offered  by  the  prosecution  to 
take  this  case  out  of  the  rule  declared  in  section  1105  of  the 
Penal  Code.  Of  course,  under  former  decisions  it  is  sufficient 
if  a  defendant  raises  a  reasonable  doubt  of  his  justification;  and 
that  principle  was  fully  stated  in  the  charge. 

The  fourth  instruction  asked  by  appellant,  and  hereinbefore 
referred  to,  is  as  follows:  "Where  one  without  fault  is  placed 
under  circumstances  sufficient  to  excite  the  fears  of  a  reasonable 
person  that  another  designs  to  commit  a  felony  or  some  great 
bodily  injury  upon  him,  and  to  afford  grounds  for  a  reasonable 
belief,  as  a  reasonable  man,  that  there  is  imminent  danger  of 
the  accomplishment  of  this  design,  he  may,  acting  under  these 
fears  alone,  slay  his  assailant  and  be  justified  by  the  appear- 
ances. And,  as  where  the  attack  is  sudden  and  the  danger  im- 
minent, he  may  increase  his  peril  by  retreat,  so  situated  he  may 
stand  his  ground,  that  becoming  his  Vail,'  and  slay  his  aggres- 
sor, even  if  it  be  proved  that  he  might  more  easily  have  gained 
his  safety  by  flight/'  This  instruction  was  clearly  right  and 
should  have  been  given,  as  requested  by  appellant,  without  any 
modification.  {People  v.  HecJcer,  109  Cal.  467.)  The  court,  how- 
ever, added  to  the  instruction  quite  a  long  modification,  as  fol- 
lows: "The  rule  in  such  cases  is  this:  What  would  a  reasonable 
person,  a  person  of  ordinary  caution,  judgment,  and  observa- 
tion, in  the  position  of  the  defendant,  seeing  what  he  saw,  and 
knowing  what  he  knew,  suppose  from  this  situation  and  these 
surroundings?  If  such  reasonable  person  so  placed  would  have 
been  justified  in  believing  himself  in  imminent  danger,  then 
the  defendant  would  be  justified  in  believing  himsplf  in  such 
peril,  and  acting  upon  such  appearances.  The  defendant  is  not 
necessarily  justified  because  he  actually  believed  that  he  was  in 
imminent  danger.  When  the  danger  is  not  apparent,  and  not 
aetual  and  real,  the  question  is:  Would  a  reasonable  man,  under 
all  the  circumstances,  be  justified  in  such  belief?    If  so  the  de* 
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fendant  will  be  bo  justified.  If  this  was  defendant's  position 
it  was  his  right  to  repel  the  aggression,  and  fully  protect  him- 
Beli  from  such  imminent  danger.  If  he  could  have  withdrawn 
from  the  danger,  it  was  his  duty  to  retreat.  Between  his  duty 
to  flee  and  his  right  to  kill,  he  must  fly;  or,  as  the  books  have  it, 
must  retreat  to  the  wall;  but  by  this  is  not  meant  that  a  party 
iBUBt  always  fly,  or  even  attempt  flight;  the  circumstances  of  the 
attack  may  be  such,  the  weapon  with  which  he  is  menaced  of  such 
a  character,  that  retreat  might  well  increase  his  peril.  By  *re- 
treatiDg  to  the  wall'  is  only  meant  that  the  party  must  avail 
himself  of  any  apparent  and  reasonable  avenues  of  escape  by 
which  his  danger  might  be  averted  and  the  necessity  of  slaying 
hie  assailant  avoided." 

Under  the  authorities  cited  and  quoted  in  the  opinion  of  this 
court  in  People  v.  Lewis,  117  Cal.  186,  the  modification  of 
said  instruction  by  the  court  as  above  stated  was  erroneous.  The 
language  of  the  modification  constitutes  part  of  a  long  charge  by 
the  lower  court  given  in  People  v.  lams,  57  Cal,  115.  The  opin- 
ion of  the  appellate  court  in  that  case  deals  almost  entirely  with 
questiona  which  did  not  arise  out  of  the  instructions  to  the  jury; 
but  in  a  few  lines  at  the  close  of  the  opinion  the  entire  charge  of 
the  court  to  the  jury,  which  was  a  very  long  one,  was  approved. 
It  does  not  appear  from  the  report  of  the  case  what  particular 
part  of  the  charge  was  objected  to  by  the  appellant  in  that  case, 
or  that  the  part  of  the  charge  which  constitutes  the  modification 
in  the  case  at  bar  was  particularly  called  to  the  attention  of  the 
court.  In  People  v.  Williams,  73  Cal.  531,  this  court  says,  with 
reBpect  to  the  charge  in  the  lams  case,  that  ^H^ut  a  small  part  of 
it  was  really  involved  in  the  exceptions  taken  in  that  case,  and 
as  to  the  rest  it  was  obiter;  and  in  People  v,  Lewis,  supra,  that 
part  of  the  charge  in  the  lams  case  which  constitutes  the  modi- 
fication in  the  case  at  bar  was  reviewed,  and  it  was  substantially 
said  that  it  was  applicable  only  to  cases  where  the  defendant  was 
the  assailant.  It  is  to  be  observed  that  the  instruction  in  the 
case  at  bar  which  the  court  modified  commences  with  the  words, 
"where  one  without  fault  is  placed  under  circumstances  suffi- 
cient," etc.,  and  the  whole  instruction  as  modified  refers  entirely 
to  the  case  where  the  defendant  is  "without  fault."  It  goes  upon 
the  theory  that  where  one  entirely  without  fault  himself  is  sud- 
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denly  attacked  under  such  circumstaneeB  as  to  induce  a  reason- 
able  man  to  believe  that  he  was  in  imminent  danger  of  imme- 
diate death  or  great  bodily  harm^  he  must  &y,  if  flight  was  ap- 
parently possible.  The  modification  says  that  under  such  cir- 
cumstances,  '^if  he  could  have  withdrawn  from  the  danger  it 
was  his  duty  to  retreaf  Then  comes  this  remarkable  clause: 
'^Between  his  duty  to  fly  and  his  right  to  kill,  he  must  fly.''  Per- 
haps it  might  be  said  that  this  language  taken  literally  does  not 
mean  anything.  It  might  be  said  that  '^his  duty  to  flee''  and 
^Ids  right  to  kill"  cannot  both  exist  at  the  same  time^  and  that 
therefore  there  could  be  nothing  *T)etween"  them;  but  how 
could  the  jury  take  it  to  mean  anything  else  than  that  when  a 
man,  although  without  fault  himself,  is  assailed  in  the  manner 
described,  he  must  in  all  cases  fly,  if  flight  be  possible?  But 
that  is  not  the  law;  of  course,  a  man  is  not  justified  in  seeking 
an  affray,  but  when  a  man  without  fault  himself  is  suddenly  at- 
tacked in  a  way  that  puts  his  life  or  bodily  safety  at  imminent 
hazard,  he  is  not  compelled  to  fly  or  to  consider  the  proposition 
of  flying,  but  may  stand  his  ground  and  defend  himself  to  the 
extent  of  taking  the  life  of  the  assailant,  if  that  be  reasonably 
necessary.  This  is  the  law  as'expressed  in  People  v,  Lewis,  supra, 
and  the  authorities  there  cited,  in  People  v,  Hecher,  109  Cal.  467, 
and  by  the  highest  court  of  the  land  in  Beard  v.  United  States, 
158  TJ.  S.  550.  In  People  v.  Hecker,  supra,  this  court  says:  "So 
that  while  the  killing  must  still  be  under  an  absolute  necessity, 
actual  or  apparent,  as  a  matter  of  law  that  absolute  necessity  is 
deemed  to  exist  when  an  innocent  person  is  placed  in  such  sud- 
den jeopardy.  The  right  to  stand  one's  ground  should  form 
an  element  of  the  instructions  upon  the  necessity  of  killing  and 
the  law  of  self-defense."  Moreover,  the  appellant  in  the  case 
at  bar  was  in  his  own  house  at  the  time  of  the  homicide,  and 
therefore  the  case  is  not  essentially  different  in  this  respect  from 
that  of  People  v.  Lewis,  supra,  where  it  was  held  that  a  person 
attacked  in  his  own  house  need  not  flee,  and  that  to  such  a  situ- 
ation the  language  used  in  the  modification  now  under  review 
was  inapplicable  and  erroneous.  The  only  difference  between 
the  two  cases  is,  that  in  the  Lewis  case  the  deceased  was  on  the 
outside  of  the  house  and  was  approaching  it  for  the  purpose  of 
making  a  deadly  assault  upon  the  defendant  who  was  within 
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the  door;  while  in  the  case  at  bar  appellant  and  deceased  were 
both  in  the  house,  the  latter  not  having  been,  in  the  first  in- 
stance, a  trespasser.    But  when  a  man  "without  fault'*  himself 
is  suddenly  attacked  in  his  own  house  in  a  murderous  or  dan- 
gerous manner,  he  is  not  called  upon  to  flee  from  his  home,  or 
to  consider  the  proposition  of  so  fleeing.     Therefore,  whether 
or  not  the  language  of  the  modification  would  be  admissible  im- 
der  any  circumstances,  it  was  clearly  in  the  case  at  bar,  and,  in 
the  connection  in  which  it  was  used,  inapplicable,  erroneous,  and 
prejudicial  to  appellant;  and  for  this  reason  the  judgment  must 
be  reversed.    Of  course,  the  jury  were  not  bound  to  take  the 
iestimony  of  the  appellant  as  true;  but  instructions  should  not 
ignore  any  findings  of  fact  which  a  jury  might  reasonably  make 
upon  the  evidence  before  them.    The  main  issue  of  fact  in  the 
x^ase  was.  Did  the  evidence  raise  a  reasonable  doubt  as  to  the 
question  whether  or  not  the  killing  of  deceased  by  appellant  was 
really  done  in  self-defense?    And  to  aid  the  jury  in  determining 
this  issue  it  would  seem  that  nearly  all  matters  of  law  proper  to 
be  given  by  way  of  instructions  could  be  found  in  the  language 
of  the  code. 

The  judgment  and  order  appealed  from  are  reyeieed,  and  the 
cause  remanded  for  a  new  triaL 

Henshaw,  J.,  Temple,  J.,  Harrison^  J.,  Yan  Fleets  J.,  and 
Garoutte,  J.,  concurred. 


[S.  F.  No.  655.    Department  One.—September  15,  1887.] 
A.  D.  GEIMWOOD,  Eespondent,  v.  J.  E.  BARRY,  Justice  of 
the  Peace,  etc..  Appellant. 

Jubtioib'  CouBT—Acnoir  upon  Btookholdxb's  Liability— Pboov  Aim  Judo- 

HVNT  AQAIirST  DbI AXTLTINQ  DSf  XH DAJfT— TbIAL  AB  TO  AjrSWXBIira  DsVEfD- 

AVTB— SxYXRAL  JuDoicKNTS— JuBiBDioTiov— Makdamub.— In  an  ftction  in 
the  juBtioe'B  oourt  against  a  number  of  stookholders  of  a  corporation 
to  enforce  their  individual  liability  for  the  indebtedness  of  the  corpo- 
ration to  the  plaintiff,  there  may  possibly  be  as  many  diyerse  issues 
made,  and  as  many  trials  had,  resulting  in  several  judgments,  as 
there  are  several  defendants;  and  proof  made  and  Jmdgment  rendered 
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against  a  defaulting  defendant  cannot  operate  aa  a  dismissal  of  the 
action  against  answering  defendants,  or  affect  the  jurisdiction  of 
the  court  to  try  the  cause  aa  to  them;  and  mandamus  will  lie  to 
compel  the  justice  to  proceed  with  such  trial. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.    D.  J.  Murphy^  Judge. 

The  facta  are  stated  in  the  opinion. 

W.  H.  Mahoney,  for  Appellant. 

There  can  be  but  one  trial  and  judgment  in  the  justices' 
court.  (Code  Civ.  Proc,  sees.  850,  873,  892.)  The  jurisdiction 
of  the  justices'  court  is  special  and  limited,  and  it  is  not  gov- 
erned by  provisions  applicable  to  courts  of  record,  in  relation 
to  trials  and  judgments.  (  Weimmer  v.  Sutherlandy  74  Cal.  341; 
Swain  v.  Chase^  12  Cal.  283;  Rowley  v.  Howard^  23  Cal.  401; 
Jolley  V.  FoltZy  34  Cal.  321;  Kane  v.  Deemond^  63  Cal.  464;  Key- 
here  v.  MeCorriber,  67  Cal.  395.) 

Boyd  &  Fifield,  for  Respondent. 

In  an  action  upon  stockholder's  liability  the  judgments  are 
required  to  be  several.  (Civ.  Code,  sec.  322;  Derby  v.  Stevens, 
64  Cal.  287.)  The  justices'  courts  have  jurisdiction  over  such 
actions.  {Dennis  v.  Superior  Courts  91  Cal.  648;  Derby  v. 
StevenSj  supra.)  Section  322  of  the  Civil  Code,  and  sections 
187  and  579  of  the  Code  of  Civil  Procedure  are  applicable  to 
such  an  action  in  the  justices'  court,  by  the  nature  of  the  case. 
(Code  Civ.  Proc.,  sec.  925.) 

BEITT,  C. — ^Mandamus.  An  action  was  brought  by  Grim- 
wood  in  the  justices'  court  of  the  city  and  coxmty  of  San  Fran- 
cisco against  Charles  M.  Plum^  Emma  D.  Taylor,  and  others, 
stockholders  in  a  certain  corporation,  to  enforce  the  individual 
liability  of  the  defendants  therein,  respectively,  for  alleged  in- 
debtedness of  the  corporation  to  said  Grimwood.  Five  of  the 
defendants  in  that  action  appeared  and  answered,  putting  in 
issue  the  allegations  of  the  complaint  there.  The  defendant 
Taylor,  being  duly  served  with  process,  suffered  default;  there- 
upon, the  plaintiff  made  proof  of  his  cause  of  action  against  her 
before  Barry,  the  appellant  here,  who  was  the  justice  to  whom 
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such  action  was  assigned  for  trials  and  judgment  was  entered 
against  said  Taylor  for  the  amount  of  her  several  liability  as 
alleged  in  said  complaint.  Afterward  the  plaintiff  moved  said 
justice  to  try  the  action  against  the  defendants  who  had  an- 
swered; the  motion  was  denied  on  the  ground  that  since  a  trial 
bad  been  had  and  a  judgment  taken  as  to  the  defendant  in  de-> 
faulty  the  court  had  no  further  jurisdiction  of  the  case;  that 
such  trial  and  judgment  operated  as  a  dismissal  in  favor  of  the 
defendants  who  had  appeared.  Grimwood  then  instituted  the 
present  proceeding  in  the  superior  court  for  a  mandamus  to 
compel  the  justice  to  proceed  to  the  trial  of  the  cause  as  de- 
manded by  the  said  motion  which  had  been  denied;  the  court 
granted  the  writ^  and  hence  this  appeal. 
The  writ  was  properly  awarded.  Section  322  of  the  Civil  Code 
provides,  among  other  matters  concerning  the  liability  of  stock- 
holders, that  '*any  creditor  of  the  corporation  may  institute 
joint  or  several  actions  against  any  of  its  stockholders  for  the 
proportion  of  his  claim  payable  by  each,  and  in  such  action  the 
court  must  ascertain  the  proportion  of  the  claim  or  debt  for 
which  each  defendant  is  liable,  and  a  several  judgment  must  be 
rendered  against  each  in  conformity  therewith.'*  It  is  obvious 
that  under  this  statute  there  may  possibly  be  as  many  diverse  is- 
sues made,  and  as  many  trials  had,  resulting  in  several  judg- 
ments, as  there  are  separate  defendants;  so  that  the  disposition 
of  the  case  as  to  one  defendant  can  have  no  effect  on  the  right 
and  duty  of  the  court  to  "ascertain" — such  is  the  language  of 
the  statute — "the  proportion  of  the  claim  or  debt  for  which 
each  defendant  is  liable,"  and  to  render  judgment  "in  conform- 
ity therewith."  Appellant  claims  that  certain  code  sections  re- 
lating to  trials  in  justices'  courts — Code  Civ.  Proc,  sees.  860, 
873,  892 — sustain  the  view  taken  by  him  of  his  duty  in  the 
case.  We  are,  however,  unable  to  deduce  from  them  any  rule  at 
variance  with  the  conclusion  above  stated.  Whether,  in  an  ac- 
tion founded  on  the  joint  liability  of  two  or  more  defendants, 
the  jurisdiction  of  a  justice's  court  to  proceed  further  would  be 
affected  by  the  taking  of  judgment  by  default  against  some  but 
not  all  of  the  persons  sued— is  a  question  not  necessary  for  pree- 
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ent  consideratiozL    The  judgment  appealed  from  ahoiild  be  af- 
firmed. 

Belcher^  C,  and  Haynee,  C,  conctirred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
appealed  from  is  affirmed. 

Harrison^  J,  Van  Fleets  J.,  Ghuroutte^  J. 


[8.  F.  No.  633.    Department  One.— September  16,  1897.1 
In  the  Matter  of  the  Estate  of  JOHN"  McDONALD,  Deceased. 

S0TATB8  ov  DaciAfiSD  Pbabons— Dbath  ov  Boui  Ezxcutbiz— Lxttxbs  with 
Will  Ankszid— Bights  of  Public  Administbatob  against  Sistxb  of 
ExxcuTBix—DiscBXTioir— Waiter  of  CoMvissioNS.—WIieTe  a  widow  was 
appointed  sole  executrix  of  the  will  of  her  deceased  husband,  bnt 
died  several  years  after  his  death,  without  haying  applied  for  let- 
ters, the  public  administrator  is  entitled  to  letters  of  administra- 
tion upon  the  estate  of  the  deceased  husband  with  the  will  annexed, 
as  against  the  sister  of  the  deceased  executrix,  who  was  executrix 
of  her  will;  and  the  court  has  no  discretion  to  refuse  such  letters 
to  the  public  administrator,  and  to  grant  them  to  the  sister  of  the 
deceased  executrix,  notwithstanding  her  offer  to  waire  commis- 
sions, in  the  interest  of  the  estate. 

In.— CoHSTBUonoN  of  Ck>DS— Dxfault  iir  Lxttkbs  Tbstamsntakt— Dxath  of 
Exxoutob  bxfobb  Pbobatx  of  Will— Gbant  of  Lsttxbb  as  in  Casks  of 
Intsbtact.— Under  section  1350  of  the  Code  of  Civil  Procedure,  which 
provides  that  "if  the  sole  executor  or  all  the  executors  are  incompe- 
tent, or  renounce,  or  fail  to  apply  for  letters,  or  to  appear  and  qual- 
ify, letters  of  administration  with  the  will  annexed  must  be  issued 
as  designated  and  provided  for  the  grant  of  letters  in  cases  of  in- 
testacy," it  is  the  manifest  intention  of  the  legislature  to  make  the 
provisions  of  section  1365  of  the  same  code,  regulating  the  grant 
of  letters  in  cases  of  intestacy,  applicable  in  any  case  provided  for 
in  section  1350,  including  cases  where  the  executor  dies  before  the 
will  has  been  probated  or  letters  have  been  issued. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City  and 
County   of    San  Francisco,  granting   letters  of  administration, 
with  the  will  annexed^  and  denying  the  application  of  the  pub- 
lic administrator  therefor.    Charles  W.  Slack,  Judge. 

The  facts  are  stated  in  the  opinion. 
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J.  D.  Sullivan,  for  Appellant. 
W.  A.  Plxmketty  for  Sespondent. 

CHIPMAN,  C.--Jolm  McDonald  died  testate  in  December^ 
1879,  naming  his  wife,  Soeanna,  executrix  of  his  will.  Bosanna 
died  testate  in  December,  1893,  naming  her  sister,  Cecelia  Mc- 
Neil, executrix  of  her  will,  without  having  commenced  pro- 
ceedings to  probate  the  will  of  her  said  deceased  husband. 

On  October  15,  1895,  Cecelia  McNeil  applied  for  letters  of 
administration  with  the  will  annexed  of  the  said  John  McDon> 
aid,  deceased,  and  on  October  21,  1895,  A.  C.  Freese,  public  ad- 
ministrator of  the  city  and  county  of  San  Francisco,  made  a 
like  application.  Upon  the  hearing  of  the  petitions  the  court 
granted  letters  to  the  said  Cecelia  McNeil  and  denied  the  peti- 
tion of  the  said  Freese.  The  proceeding  is  here  upon  the  ap- 
peal of  the  public  administrator  from  the  order  of  the  court 
granting  letters  to  the  said  Cecelia  McNeil. 

Appellant  claims,  as  of  right,  that  by  the  provisions  of  section 
1350  of  the  Code  of  Civil  Procedure,  he  was  entitled  to  letters 
of  administration.  That  part  of  the  section  relied  upon  reads 
as  follows:  ^'If  the  sole  executor  or  all  the  executors  are  incom- 
petent, or  renounce,  or  fail  to  apply  for  letters,  or  to  appear  and 
qualify,  letters  of  administration  with  the  will  annexed  must 
be  issued  as  designated  and  provided  for  the  grant  of  letters  in 
cases  of  intestacy"  Section  1366  of  the  Code  of  Civil  Proce- 
dure prescribes  the  order  in  which  the  persons  therein  desig- 
nated are  entitled  to  ^^administration  of  the  estate  of  a  person 
dying  intestate."  This  list  of  persons  includes  the  public  ad- 
ministrator, but  does  not  include  the  sister  of  the  widow  of  de- 
ceased, respondent  here.  Bespondent  concedes  that  she  has  no 
prior  right  over  appellant,  but  insists  that  the  case  is  not  gov- 
erned by  section  1350  of  the  Code  of  Civil  Procedure,  and  that 
the  court  therefore  had  a  discretion  to  appoint  either  heiself 
•  or  appellant. 

In  Estate  of  Barton,  52  Cal.  538,  it  was  held  that  where  a  de- 
cedent has  left  a  will  entitled  to  probate  he  did  not  die  intestate 
within  the  meaning  of  section  1365  of  the  Code  of  Civil  Proced- 
ure, and  in  such  cases  the  granting  of  letters  with  the  will  an- 
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nezed  is  not  limited  to  the  order  prescribed  in  said  section.  Af- 
ter this  decision  was  rendered  section  1350^  supra,  was  amend- 
ed by  adding  thereto  the  part  of  the  provision  above  quoted  in 
italics. 

The  result  of  this  decision  was,  that  cases  arising  where  there 
was  a  valid  will  were  not  controlled  by  section  1365.  Section 
1350  at  that  time  provided  that  in  the  cases  enumerated  therein 
letters  must  be  issued^  but  omitted  to  provide  how  or  to  whom. 
The  amendment  supplied  this  omission  by  declaring  that  they 
must  be  issued  ^'as  designated  and  provided  for  the  grant  of 
letters  in  cases  of  intestacy.'^ 

Barton  in  his  will  did  not  name  any  person  as  executor,  but 
his  devisees  applied  for  letters,  as  did  also  the  public  adminis- 
trator. The  lower  court  said:  ^'If  the  appointment  rested  in  the 
discretion  of  the  court,  the  court  would  appoint  Perdue  &  Bow- 
land  such  administrators;  but,  in  the  opinion  of  the  court,  the 
public  administrator  is  entitled  to  letters  as  a  matter  of  right/' 
This  view  of  the  law  was  held  to  be  erroneous,  and  that  the 
court  was  not  limited  to  the  order  prescribed  in  section  1365. 
In  other  words,  the  power  to  appoint  rested  in  its  discretion. 

Bosanna  McDonald  died  four  years  after  the  death  of  dece- 
dent, without  having  applied  for  letters,  and  appellant  urges 
that  the  case  is  thus  brought  within  this  amendment  of  section 
1360. 

Bespondent  suggests  that  there  are  at  least  three  cases  not 
provided  for  by  section  1350,  namely:  1.  Where  no  executor  has 
been  appointed  by  the  will;  2.  Where  the  executor  to  whom  let- 
ters have  issued  dies  pending  administration;  3.  Where,  as  in 
this  case,  the  executor  dies  before  the  will  has  been  admitted  to 
probate  or  letters  have  been  issued;  and  that  all  these  cases  stand 
upon  the  same  footing.  It  is  urged  that  respondent  did  not 
"fail  to  apply,  because  failure  involves  neglect,  inaction,  or  de- 
sertion, not  attributable  to  a  person  who  is  dead.*' 

It  seems  to  us  that  the  intention  of  the  legislature  is  plainly 
manifest  in  the  language  used,  and  that  the  purpose  was  to  make 
the  provisions  of  section  1365  applicable  in  any  case  falling 
within  the  terms  of  section  1350.  There  was  here  a  failure  to 
apply  for  four  years,  followed  by  the  death  of  the  executrix 
named  without  any  application  made.    If  the  question  had  aris^ 
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en  in  the  lifetime  of  the  executrix — we  will  aay  after  three  years 
of  neglect  to  appear  and  qualify  or  failure  to  apply — it  may 
be  that  she  could  have  satisfactorily  explained  her  apparent 
laches  and  thus  have  defeated  the  .counter  application  of  the 
public  administrator;  a  discretion  might  in  such  case  rest  with 
the  court  in  deciding  whether  she  had  renounced  her  right  to 
letters^  subject  to  review  for  its  abuse.  (Code  CiT.  Proc.» 
sec.  1301.)  But  here  she  did  entirely  '^fail  to  apply  for 
letters/'  and  to  say  that  the  statute  does  not  embrace  such  a 
case  is  to  interpolate  in  the  section  a  proviso  making  it  to  read 
''or  fail  to  apply  for  letters  [during  the  lifetime  of  such  executor 
or  executors]  letters  ....  must  be  issued  ....  as  in  cases 
of  intestacy.''  We  must  give  efEect  to  the  statute  as  we  find  it; 
and,  where  the  intent  is  given  expression  in  plain  and  unambig- 
uous language,  the  courts  cannot  add  to  or  subtract  from  the 
act  unless  forced  to  do  so  in  order  to  obviate  impractical  or  ab- 
surd results. 

It  is  our  conclusion  that  the  court  erred  in  assuming  that  it 
was  within  its  discretion  to  grant  letters  to  the  respondent.  The 
fact  that  she  offered  to  waive  the  commissions  to  which  she 
would  be  entitled,  in  the  interest  of  the  estate,  which  was  small, 
might  be  properly  considered  if  the  power  to  appoint  were  dis- 
cretionary with  the  court,  but,  as  it  is  not,  no  such  consideration 
was  competent  or  material  in  determining  the  question. 

The  order  of  the  court  shoidd  be  reversed,  with  directions  to 
grant  the  petition  of  the  public  administrator,  and  it  is  so  rec- 
ommended. 

Searls,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  of 
the  court  is  set  aside,  with  directions  to  grant  the  petition  of 
the  public  administrator. 

Harrison,  J.,  Van  Fleets  J.,  Garoutte,  J. 
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LL.  A.  No.  858.    Department  One.~September  15,  1897.1 
JACOB  EUDBL,  Respondent,  v.  COUNTY  OF  LOS  ANGE- 
LES et  al..  Appellants. 

IvjuironoN—Acra  or  Sufbhyisobb  IircBSASiNO  Flow  or  Watxbooursi— 
Chaitox  or  GHA.NNXL  or  Anothsb  WATKBOOUBBifr— Pbotxction  Distbiot— 
VivmixQ  Outbids  or  Isauits.— An  injnnotion  will  lie  to  restrain  the  anper- 
yisors  of  a  county  from  changing  the  channel  of  a  natural  water- 
course 80  as  to  increase  the  flow  of  water  in  another  watercourse 
which  is  riparian  to  plaintiffs  land,  to  the  injury  of  his  land  and 
the  improvements  thereon;  and  where  there  is  no  attempt  at  jus- 
tification in  the  answer,  on  account  of  the  establishment  of  a  pro- 
tection district,  not  including  plaintiff's  land,  for  the  benefit  of 
which  district  the  channel  was  changed,  a  finding  in  regard  to  such 
protection  district  is  outside  of  the  issues,  and  must  be  disregarded. 

In.— Tbial  or  Issuxs  nor  Maps— Bsroppxir— iNsurrxcixNT  Rsoobd— Disbb- 
GABD  or  FxNDiira.— The  rule  that  parties  who  have  Yoluntarily  tried  issues 
not  properly  made  are  estopped  from  urging  upon  appeal  that  they 
were  not  made  applies  only  where  the  record  shows  that  the  party 
against  whom  the  estoppel  is  invoked  consciously  participated  or 
acquiesced  in  the  trial  of  the  issue  as  if  it  had  been  made,  or  di- 
verted bis  attention  from  the  fact  that  it  was  not  made,  and  from 
supplying  or  curing  the  defect  In  his  pleading  by  amendment;  and 
where  the  evidence  is  not  brought  up,  and  no  foots  are  shown  in 
the  record  from  which  an  equitable  estoppel  can  be  inferred  against 
the  respondent,  and  it  does  not  appear  but  that  respondent  may 
have  objected  to  evidence  outside  of  the  issues,  a  finding  of  matter 
not  included  in  the  issues  must  be  disregarded. 

In.— PBBsuMPnoN  UPON  AppbaIt— Ebbob  hot  Pbbsuicxd.— Presumption  upon 
appeal  may  be  made  in  favor  of  the  regularity  of  judgments;  but 
without  an  affirmative  showing  error  cannot  be  presumed  for  the  pur- 
pose of  reversal. 

Id.— CoNsnTUTioHAL  Law— Pbivatb  Pbopxbtt  not  to  bb  Dam agbd  roB  Pub- 
uo  ITsx  WITHOUT  CoMPXNBATioN— PowBB  OP  Lbgislatubx.— Under  sec- 
tion 14  of  article  I  of  the  constitution,  private  property  cannot  be 
taken  or  damaged  for  public  use  without  just  compensation  having 
been  first  made  to  or  paid  into  court  for  the  owner;  and  the  legisla- 
ture cannot  authorize  a  public  use,  the  natural  result  of  which  will 
be  to  deprive  the  owner  of  property  of  its  beneficial  use,  without 
compensation  to  the  party  injured. 

Id.— Authobitt  or  Supbbvisobs  ovxb  Pbotbotion  Distbiotb.- The  authority 
of  the  supervisors  over  protection  districts,  established  under  the 
act  of  March  27,  1895,  to  provide  for  their  formation,  is  confined  to 
the  limits  of  the  district,  and  does  not  extend  to  property  situated 
outside  thereof. 

Id.— DBAiNAoit— SxBviBNT  Tbnbkbnt— NatubaXi  Flow— ABTincxAL  Incbbasb 
or  Flow.— The  rule  that  land  lower  than  that  from  which  drainage  comes 
to  it  is  a  servient  tenement,  and  Is  subject  to   drainage    from  the 
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lands  above,  is  confined  to  the  natural  flow  of  water  descending 
upon  it  without  artificial  increase,  and  does  not  justify  the  upper 
proprietor  in  gathering  and  concentrating  surface  water  from  & 
large  area  in  a  single  channel,  and  precipitating  it  in  Tolume  upon 
the  serrient  tenement. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob  An- 
geles County.    Lucien  Shaw,  Judge* 

The  facts  are  stated  in  the  opinion. 

J.  A.  Donnelly  and  George  M.  Holton,  for  Appellants. 

The  owners  of  the  higher  tract  have  an  easement  for  the  flow 
of  water  over  the  lower  tract.  (Gray  v.  McWiUiams,  98  CaL 
161;  85  Am.  St.  Rep.  163;  Ogbum  v.  Connor,  46  Cal.  346;  13 
Am.  Rep.  213;  Loa  Angeles  Cemetery  Aesn.  v.  Los  Angeles,  103 
Cal.  466.)  The  supervisors  acted  under  authority  of  law,  and 
any  resulting  injury  is  damnum  absque  injuria.  {Lamb  «• 
Reclamation  Diet.,  73  Cal.  125;  2  Am.  St.  Rep.  776.) 

A.  M.  Stephens,  and  Wilson  &  Balla,  for  Respondent. 

The  finding  as  to  the  protection  district  is  outside  the  issues, 
and  must  be  disregarded.  {Marks  v.  Say^vard,  60  Cal.  57; 
YosemiieValley  etc.  Commrs.  v.  Bernard,  98  Cal.  199;  Ortega  v. 
Cordero,  88  Cal.  221.)  It  is  sufiBicient  to  sustain  the  injunction 
that  material  injury  to  plaintiff's  land  is  reasonably  probable. 
{Nicholson  V.  Getchell,  96  CaL  394.)  Plaintiff's  property  cannot 
be  damaged  without  compensation.  (Const.,  art.  I,  sec.  14.) 
More  water  than  naturally  flows  upon  plaintiff's  land  cannot 
be  artifically  precipitated  upon  it  by  defendants.  {Ogbum  v. 
Connor,  46  Cal.  346;  8  Am.  Rep.  213;  Conniffv.  San  Francisco, 
67  Cal.  49;  Washburn  on  Easements,  2d  ed.,  427;  Gk>uld  on 
Waters,  169,  243,  249, 272;  Crawfordv.Rambo,  44  Ohio  St 279; 
Byrne  v.  Minneapolis  etc.  Ry.  Co.,  88  Minn.  212;  8  Am.  St.  Rep. 
668;  BurweUv.  Hobson,  12  Gratt.  822;  66  Am.  Dec.  247;  ffConr 
nell  V.  East  Tennessee  etc.  Ry.  Co.,  87  Oa.  246;  27  Am.  St.  Rep. 
246;  22  Am.  &  Eng.  Ency.  of  Law,  927,  928.)  An  invasion  of 
private  rights  by  the  discharge  of  water  cannot  be  justified  under 
legislative  authority.  {Hooker  v.  New  Haven  etc.  Co.,  14  Conn. 
146;  36  Am.  Dec.  477;  Woodruff  v.  North  Bloomfield  Gravel  Min. 
Co.,  18  Fed.  Rep.  753;  PumpeUy  v.  Green  Bay  eU.  Co.,  13  Wall. 
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166;  Arimond  v.  Green  Bay  etc.  Co.y  31  Wis.  316;  Rhodes  v.  Cleve- 
land, 10  Ohio,  169;  36  Am.  Dec.  82;  Lackland  v.  North  Missouri 
R.  R.  Co,,  31  Mo,  180;  Tinsman  v.  Belvidere  etc.  R.  R.  Co.,  26 
N.  J.  L.  148;  69  Am.  Dec.  565;  Rowe  v.  Portsmouth,  56  N.  H.  291; 
22  Am.  Rep.  464;  North  Albany  etc.  R.  R.  Co.  v.  O'Daily,  13  Ind. 
353;  Cincinnati  etc.  Ry.  Co.  v.  CumminsviUe,  14  Ohio  St.  523; 
Ashley  v.  Port  Huron,  35  Mich.  296;  24  Am.  Rep.  552;  Plum  v. 
Morris  Canal  etc.  Co.,  10  N.  J.  Eq.  256;  Savannah  v.  Cleary,  67 
Ga.  153;  Little  Rock  etc.  Ry.  Co.  v.  Chapman,  39  Ark.  463;  43 
Am.  Rep.  280;  McCombs  v.  Akron,  15  Ohio,  474;  Payne  v.  Kansas 
City  etc.  R.  R.  Co.,  112  Mo.  6;  McKenzie  v.  Mississippi  etc. 
Boom  Co.,  29  Minn.  288.) 

SBARLS,  C— This  action  was  brought  to  restrain  the  de- 
fendants, who  (except  the  defendant,  H.  Dovey,  as  to  whom  the 
appeal  has  been  dismissed)  are  the  duly  elected,  qualified,  ana 
acting  supervisors  of  the  county  of  Los  Angeles,  from  diyerting 
the  waters  of  the  Rubio  canon  and  causing  the  same  to  flow  iuto 
and  through  Eaton  canon. 

The  cause  was  tried  by  the  court  without  the  intervention  of 
a  jury,  and  upon  the  findings  in  writing  made,  a  decree  was  en- 
tered restraining  the  defendants  as  prayed  for  in  the  complaint. 

Defendants  appeal  from  the  judgment,  and  the  cause  comes 
up  on  the  judgment-roll,  without  a  statement  or  bill  of  excep- 
tions. 

From  the  findings  it  appears  that  plaintiff  is  seised  in  fee  and 
is  in  possession  of  that  certain  tract  of  land  situate  in  the  county 
of  Los  Angeles,  state  of  California,  particularly  described  as 
the  west  one-half  of  the  southeast  quarter  of  section  seven  (7) 
in  township  one  (1)  south,  range  eleven  (11)  west,  San  Bernar- 
dino meridian. 

^^The  Eaton  canon  is  a  canon  making  out  of  the  San  Gabriel 
mountains,  lying  about  four  miles  north  of  the  above  de- 
scribed land.  That  said  canon  during  the  rainy  season  delivers 
a  large  volume  of  water  upon  the  foothills  and  plains  at  the 
foot  of  said  mountains,  and  from  the  foot  of  the  said  mountains 
said  waters  flow  by  a  natural  channel  down  to  and  upon  the 
plaintiff's  lands,  entering  the  same  by  a  natural  channel  at  the 
northwest  comer  thereof,  flowing   through   the  same  by   said 
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natural  channel  to  a  point  at  the  sontheaaterly  comer  thereof, 
and  the  said  channel  in  each  year  when  the  rainfalla  are  ahun- 
dant^  is  washed  out  and  widened  bj  the  said  waters  flowing  there* 
in.  Said  channel  is  sufficient  to  carry  the  water  naturally  flow- 
ing in  said  channel  during  the  rainy  season^  but  is  not  suffi- 
ciently large  to  carry  any  additional  water  which  should  be 
turned  into  said  Eaton  canon,  or  the  stream  leading  therefrom, 
and  is  insufficient  to  carry  the  Tolume  of  water  which  will  be 
turned  into  the  said  stream  and  added  thereto  by  the  acts  of  the 
defendants  hereinafter  set  forth. 

''Said  channel  so  existing  on  the  land  of  plaintiff  is  with  diffi- 
culty controlled  by  the  plaintiff,  and  any  augmentation  to  the 
water  therein  flowing,  in  the  manner  as  hereinafter  proposed 
and  threatened  by  the  defendants,  would  render  it  impossible 
for  plaintiff  to  control  said  chanjiel  and  keep  the  waters  within 
the  bounds  thereof.  Plaintiff  has  buildings  situated  upon  said 
tract  of  land  near  said  channel,  consisting  of  residence  and  win- 
ery, which  would  be  endangered  by  the  addition  of  any  Tolume 
of  water  flowing  in  said  channel;  if  any  considerable  volimie  of 
water  be  turned  therein  there  would  be  very  great  danger  of 
said  residence  and  winery  being  washed  out  and  destroyed.'' 

^'Should  the  defendants  turn  the  water  into  the  stream  above 
the  lands  of  the  plaintiff,  in  the  manner  as  hereinafter  indicated, 
and  as  threatened  by  them,  the  said  volume  of  water  thus  aug- 
mented would  shift  and  change  its  channel  from  time  to  time, 
and  would  cause  the  water  to  flow  over  the  plaintiff's  land  in 
various  directions,  and  in  a  volume  not  naturally  flowing  therein, 
and  would  wash  out  and  destroy  a  large  portion  of  the  vines 
on  the  banks  of  the  said  channel  and  along  the  lines  of  the  new 
channel  that  would  be  made  by  the  augmented  water,  and 
would  spread  over,  overflow,  and  destroy  the  vineyard  of  the 
plaintiff  existing  at  the  mouth  of  and  below  the  natural  channel 
on  his  said  lands,  and  would  cause  the  plaintiff's  lands  to  be 
greatly  depreciated  in  value  and  irreparably  injured. 

"5.  The  Bubio  canon  is  a  canon  flowing  out  of  the  said  San 
Gabriel  mountains,  and  distant  about  one  mile  west  from  the  said 
Eaton  canon.  The  said  Bubio  canon  is  a  dry  canon  at  all  sea- 
sons of  the  year,  except  during  the  rainy  season  and  for  a  short 
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period  thereafter,  but  during  the  rainy  season  a  large  Tolmne  of 
water  flows  down  the  said  canon  and  upon  the  mesa  and  plains 
at  the  foot  of  said  canon,  and  the  waters,  after  passing  from 
the  canon,  flow  naturally  in  a  southerly  direction  across  the 
plains  toward  Eaton  canon  wash. 

"6.  During  the  month  of  August,  1895,  the  board  of  super- 
Tisors  of  this  county,  in  pursuance  of  an  act  entitled  'An  act  to 
provide  for  the  formation  of  protection  districts  in  the  various 
counties  of  this  state,  for  the  improvement  and  rectification  of 
the  channels  of  innavigable  streams  and  watercourses,  for  the 
prevention  or  overflow  thereof,  by  widening,  deepening,  and 
straightening,  and  otherwise  improving  the  same,  and  to  author- 
ize the  boards  of  supervisors  to  levy  and  collect  assessments 
from  the  property  benefited  to  pay  the  expenses  of  the  same,'  ap- 
proved March  27,  1895  (Stats.  1895,  p.  248),  established  'Bubio 
Canon  Protection  DisfaricV  and  in  pursuance  of  said  act  were, 
at  the  time  of  the  commencement  of  this  action,  in  the  act  of 
constructing  a  catch-basin  about  one  mile  below  the  point  where 
Bubio  canon  emerges  from  the  mountains,  and  a  ditch  or  canal 
running  from  said  basin  into  the  Eaton  canon  wash  and  in  a 
different  channel  than  the  natural  channel  of  Bubio  cafion,  for 
the  purpose  of  controlling  and  conducting  the  waters  which,  in 
times  of  heavy  rains,  flow  down  Bubio  cafion  and  spread  out 
upon  the  land  at  and  below  the  mouth  of  the  cafion  and  cause 
great  damage  to  a  large  and  highly  improved  section  of  coim- 
try  which  forms  said  'protection  district,'  which  said  canal  or 
ditch  would  (if  constructed)  discharge  its  waters  into  the  Eaton 
cafion  wash  at  a  point  about  three  miles  above  the  land  of  plain- 
tiff; said  point  of  discharge  being  no  nearer  the  land  of  plaintiff 
than  the  natural  point  of  discharge  of  said  waters.  Plain- 
tiff's land  is  outside  of  the  boundaries  of  said  protection  district. 

''The  waters  from  Bubio  cafion  naturally  flow  toward  Eaton 
canon  wash,  and  whenever  there  is  a  sufficiently  heavy  rainfall, 
under  natural  conditions,  a  small  portion  of  such  water,  if  not 
interrupted  or  turned  aside  by  artificial  means,  flows  to  and  into 
said  Eaton  cafion  wash  several  miles  above  plaintiff's  land.  Ex- 
cept during  and  immediately  after  extraordinary  and  imusually 
heavy  rains  the  waters  of  Bubio  canon,  owing  to  the  porous  na- 
ture of  the  soil  over  which  it  flows,  and  the  broad  surface  over 
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which  it  spreads^  under  natural  conditionB,  all  sinks  in  the 
ground  and  none  of  it  reaches  Eaton  canon  wash;  and  during 
and  immediately  after  such  rains  almost  all  of  it  sinks  in  the 
ground,  and  only  a  rery  small  portion  of  it  reaches  Eaton  canon 
wash. 

^^If  the  ditch  proposed  to  be  made  by  the  defendants  is  made 
as  proposed,  it  will  carry  substantially  all  the  waters  of  the  Bu- 
bio  canon  away  from  its  natural  channel  and  into  said  Eaton 
canon  wash  above  plaintiff's  land,  and  wiU  materially  increase 
the  size  of  the  stream  in  Eaton  canon  wash  as  it  flows  over  plain- 
tiff's land  above  what  would  flow  therein  if  said  ditch  is  not 
made,  and  will  thereby  seriously  injure  plaintiff's  land  by  de- 
stroying and  washing  away  the  soil  thereof.  The  amount  of 
such  injury  cannot  be  accurately  ascertained  nor  estimated  in 
advance.** 

It  is  proper  to  observe  at  the  outset  that,  while  the  sixth  find- 
ing of  the  court  describes  the  defendants  as  having  established 
"Eubio  Canon  Protection  District/*  under  and  pursuant  to  the 
act  of  March  27,  1896  (Stats.  1895,  p.  248),  etc.,  yet  in  the 
pleadings  there  was  and  is  no  justification  under  the  protection 
district  act;  no  issue  was  made,  no  defense  interposed,  upon  that 
ground. 

The  sixth  finding  is,  therefore,  so  far  as  it  relates  to  the  Rubio 
Canon  Protection  District,  outside  of  the  pleadings  and  iflsues  of 
the  case. 

The  general  rule  is,  that  the  finding  of  facts  must  be  within 
the  issues  {Devoe  v.  Devoe,  51  Cal.  543),  and  if  facts  are  foimd 
outside  the  issues  they  will  not  be  regarded.  (Marks  v.  Sayward, 
50  Cal.  57.) 

In  Commissioners  v.  Barnard,  98  CaL  199,  the  court  below 
found  that  plaintiff  executed  a  written  lease  to  one  Glasscock 
for  a  period  of  one  year,  etc.,  and  appellant  contended  that  un- 
der this  finding  the  plaintiff  was  not  entitled  to  the  possession 
of  the  premises  sought  to  be  recovered.  Harrison,  J.,  speaking 
for  the  court,  said,  in  alluding  to  the  point:  'The  defendant  did 
not,  however,  allege  any  defense  of  this  nature  in  his  answer, 
and  there  was  no  issue  before  the  court  which  authorized  it  to 
make  the  finding,  and,  consequently,  being  a  finding  outside 
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the  iBSues  in  the  case^  it  could  not  form  an  element  in  determin- 
ing the  judgment  to  be  rendered/'  (Citing  McCreary  v.  MarS" 
ion,  56  Cal.  403.  See,  also.  Hall  v.  Artwtt,  80  Cal.  348;  Oreg- 
cry  V.  Nelson,  41  Cal.  279;  Burnett  v.  Steams,  33  Cal.  469.)  Or- 
tega V.  Cordero,  88  Cal.  221,  is  an  instructive  case  on  this  point. 

After  discussing  the  general  principle  herein  referred  to,  the 
class  of  cases  in  which  the  record  shows  the  parties  have  Tolun- 
tarilj  tried  issues  not  involved  in  the  pleadings,  and  are  there- 
fore estopped,  is  referred  to,  and  the  principle  upon  which  the 
doctrine  is  based  is  pointed  out  and  the  conclusion  reached  that 
the  application  can  only  be  made  in  cases  where  the  record  shows 
that  the  party  against  whom  the  estoppel  is  invoked  consciously 
participated  or  acquiesced  in  the  trial  of  the  issue,  as  if  it  had 
been  made,  and  in  such  manner  as  may  have  induced  the  other 
party  to  believe  it  had  been  made,  or  diverted  his  attention  from 
the  fact  that  it  was  not  made,  and  from  supplying  or  curing  the 
defect  in  his  pleading  by  amendment.  (See  Riverside  Water 
Co.  V.  Gage,  108  Cal.  240.)  The  record  here  fails  to  show  any 
facts  from  which  an  equitable  estoppel  can  be  inferred  against 
the  plaintiff.    None  of  the  evidence  is  brought  up. 

Non  constat,  but  that  if  evidence  was  offered  on  the  point,  it 
was  objected  to  by  plaintiff  and  his  objection  overruled.  As 
the  judgment  was  in  plaintiff's  favor  he  had  no  cause  for  appeal, 
even  if  error  was  committed,  of  which  he  might  have  taken  ad- 
vantage had  the  decision  been  against  him. 

Courts  sometimes  indulge  presumptions  in  favor  of  the  regu- 
larity of  judgments,  but  without  an  aflBrmative  showing  do  not 
presume  error  for  the  purpose  of  reversal.  We  are  of  opinion 
the  finding  in  reference  to  the  protection  district  cannot  be  held 
to  constitute  a  factor  in  the  defense  of  appellant.  If,  however, 
the  finding  is  utilized,  we  fail  to  see  how  it  can  avail  the  ap- 
pellants. 

The  findings  show  that  plaintiff's  property  is  not  within  the 
protection  district,  and  sections  5,  7,  9,  10,  and  11  of  the  act 
show  that  the  authority  conferred  by  the  statute  is  confined 
to  the  limits  of  the  district.  Were  it  otherwise,  under  section 
14  of  article  I  of  our  constitution  "private  property  shall  not 
be  taken  or  damaged  for  public  use  without  just  compensation 
having  been  first  made  to  or  paid  into  court  for  the  owner." 
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The  legislature  cannot  authorize  a  public  use»  the  natural  re- 
sult of  which  will  be  to  deprive  the  owners  of  property  of  itb 
beneficial  use,  without  allowing  compensation  to  the  party  in- 
jured. {Hooker  v.  New  Haven  etc.  Co.,  14  Conn.  146;  36  Am. 
Dec.  477.) 

Appellants  contend  that  the  land  of  plaintiff,  being  lower  than 
that  sought  to  be  drained  by  the  acts  of  the  defendants,  becomes 
the  servient  tenement,  and  is  subject  to  the  drain  from  the  lands 
above,  and  cites  Ogbum  v.  Connor,  46  Cal.  346,  13  Am  Bep. 
213,  McDaniel  v.  Cumminga,  83  Cal.  515,  Lanib  v.  BeclamcUion 
Dist,  73  Cal.  125,  2  Am.  St.  Bep.  775,  Cray  v.  McWiUiams,  98 
Cal.  161,  35  Am.  St.  Bep.  163,  and  Los  Angeles  Cemrisry  Assn.  v. 
Los  Angeles,  103  Cal.  466,  in  support  of  their  theory. 

Oghum  V.  Connor,  supra,  held  in  substance  that  where  two 
parcels  of  land  belonging  to  different  owners  are  adjacent  to 
each  other,  and  one  is  lower  than  the  other,  and  the  surface 
water  from  the  higher  tract  has  been  accustomed  by  a  natural 
flow  to  pass  off  over  the  lower  tract,  the  owner  of  such  upper 
tract  of  land  has  an  easement  to  have  the  water  flow  over  the 
land  below,  and  the  lower  tract  is  charged  with  a  corresponding 
servitude. 

Here  the  plaintiff  complains  that  the  defendants  have  not  al- 
lowed the  laws  of  nature  to  dispose  of  the  water  through  their 
chosen  channel,  but  are  about  to  construct  an  artificial  channel 
by  which  the  waters  of  a  stream  or  canon  are  diverted  from  their 
natural  course  and  thrown  into  a  new  channel,  whereby  in 
greatly  enhanced  quantity  it  is  to  be  cast  upon  him  with  every 
reasonable  probability  of  involving  his  property,  or  a  consider- 
able and  valuable  portion  thereof.  Gray  v.  McWiUiams,  supra, 
and  Los  Angeles  Cemetery  Assn.  v.  Los  Angeles,  supra,  reiterated 
this  doctrine,  and  in  the  former  case,  after  a  review  of  the  cases^ 
it  is  said:  ^'In  the  case  of  surface  waters  having  no  defined  chan- 
nels of  escape,  and  the  owner  of  the  land  upon  which  they  are 
found  being  impotent  to  rid  himself  of  their  presence,  the  law 
wisely  provides  that  the  laws  of  nature  shall  be  left  untrammeled 
in  their  disposition.^' 

We  fail  to  see  the  analogy  between  those  cases  and  the  one  at 
bar.  The  rule  enunciated  in  the  cases  noticed  did  not  go  to  the 
length  of  holding  that  the  upper  proprietor  could  gather  and 
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concentrate  surface  water  from  a  large  area  in  a  single  channel 
and  precipitate  it  in  volume  upon  the  servient  tenement,  but 
only  that  he  was  entitled  to  have  it  flow  in  its  wonted  manner 
without  obstruction. 

In  the  present  case,  the  findings  fail  to  show  that  the  defend- 
ants are  the  proprietors  of  any  dominant  tenement,  but  only 
that  the  waters  of  Bubio  canon  in  times  of  flood  discharge  a 
large  volume  of  water  upon  the  plain  below,  to  the  injury  of  land- 
owners there  situate,  and  that  in  cases  of  extreme  flood  a  small 
portion  of  this  water  overflows  and  runs  into  the  outlet  of  Ea- 
ton canon  above  the  land  of  plaintiff.  By  virtue  of  these  facts, 
and  to  improve  the  lands  injured  below  the  mouth  of  Eubio 
canon,  defendants  claim  the  right  to  turn  all  the  water  coming 
from  Bubio  canon  in  times  of  flood  into  the  stream  flowing  from 
Eaton  canon,  to  the  destruction  of  plaiMiff's  property. 

The  very  statement  of  this  proposition  demonstrates  its  ille- 
gality. The  findings  establish  a  case  entitling  plaintiff  to  an 
injunction  under  the  provision  of  subdivision  2  of  section  626 
of  the  Code  of  Civil  Procedure,  and  bring  the  case  within  the 
scope  of  the  general  rules  under  which  courts  of  equity  restrain 
the  doing  of  wrongful  acts  which  necessarily  eventuate  in  ir- 
reparable injury  to  others. 

We  recommend  that  the  judgment  be  afi&rmed. 

Haynes,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  affirmed. 

Harrison,  J.,  Van  Fleet,  J.,  Garoutte,  J. 
cxvm.  CAL.-19  '  ' 
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{S.  F.  No.  826.    Department  One.— September  15,  1887.1 
In  the  Matter  of  the   Estate  of   MABTINA   CASTRO   DE- 
PEATTX,  Deceased. 

Estates  or  Dxcxassd  Psbsons— Obdsb  Bxriniaia  Lsttsbs  ov  AmovisTBA- 
TiON— IicPLixn  FiVDiHQ— IjrsurriGiXHT  Bill  of  Sxcsptioss— Appxal— 
Eyidxncb  NOT  RsYiswABLB.~Where  an  order  refuBlng  letters  of  admin- 
istration of  the  estate  ot  a  deceased  person  is  in  general  terms,  ic 
Implies  a  finding  against  the  petitioner  upon  all  the  material  alle- 
gations of  the  petition;  and  if  there  is  no  specification  of  insuffi- 
ciency of  the  evidence  to  jostify  the  decision,  the  appellate  court  is 
precluded  from  looking  into  the  evidence  to  ascertain  its  saiBciency 
to  sustain  the  order. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa  Cms 
County  refusing  letters  of  administration.    J.  H.  Logan^  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  F.  Utter,  A.  H.  Cohen,  and  J.  J.  Scrivner,  for  Appellant 

William  T.  Jeter,  and  Charles  B.  Younger,  for  Eespondents. 

VAN  FLEET,  J. — ^Appeal  from  an  order  refusing  a  grant  of 
letters  of  administration  upon  the  estate  of  deceased  to  appel- 
lant. 

The  record  presented  by  appellant  does  not  enable  us  to  reyiew 
the  order  of  the  court  below  in  denying  the  application  for  let- 
ters. The  order  is  general  in  terms,  implying  a  finding  against 
petitioner  upon  all  the  material  allegations  of  the  petition,  and 
there  is  in  the  bill  of  exceptions  no  specification  of  insufficiency 
of  the  evidence  to  justify  the  decision.  We  are  therefore  pre- 
cluded from  looking  into  the  evidence  to  ascertain  its  sufficiency 
to  sustain  the  order.  (Winterbum  v.  Chambers,  91  Cal.  170, 185.) 
Order  affirmed. 

Harrison,  J.,  and  Garoutte,  J.,  concurred* 
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[OrioL  No.  284.    Department  Two.— September  15,  1897.] 
THE  PEOPLE,  Bespondent,  v.  L.  J.  LAIBD,  Jr.,  Appellant. 

CBiiinrAL  Law-- FoRQSBT— Unxsiira  Falbx  Ghxck— Pboof  or  Orrav8X--Px»* 
80N8  BxABura  FoRaxD  Naxb— Ghsck  not  FionTious.— Where  the  defend- 
ant was  proved  to  have  passed  a  false  check  upon  a  storekeeper 
as  genuine,  with  intent  to  defraud,  and  it  appeared  that  there  were 
two  persons  in  the  county  bearing  the  name  which  was  falsely 
signed  to  the  check,  and  that  one  of  them  resided  in  the  city  where 
the  check  purported  to  be  made  and  was  passed,  and  that  neither 
of  them  authorized  the  defendant  to  sign  his  name  to  the  check, 
the  defendant  was  properly  convicted  of  forgery,  and  it  cannot  be 
claimed  that  the  check  was  fictitious. 

In.— SvinxncK— ExisTiNcs  or  Pxbsohs  with  Fobokp  Naks— Gxtt  Dibxctoet 
— Gbxat  &BQI8TXB.— It  is  Competent  to  reaort  to  the  city  directory  and 
to  the  great  register  of  the  county  to  determine  whether  there  waa 
or  was  not  a  person  in  the  city  or  county  bearing  the  name  which 
was  signed  to  a  false  check  passed  by  the  defendant,  and,  if  the 
name  of  such  person  la  found  therein,  to  show  his  residence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob  An- 
geles County,  and  from  an  order  denying  a  new  triaL  B.  N. 
Smithy  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  Vincent  Hannon,  Blakely  &  Barber,  William  T.  Blakely, 
and  J.  Walter  Barber,  for  Appellant. 

W.  P.  Fitzgerald,  Attorney  General,  and  Charles  H.  Jackson, 
Deputy  Attorney  General,  for  Bespondent. 

CHIPMAN,  C. — ^Defendant  was  convicted  of  the  crime  of 
forgery,  and  was  sentenced  to  imprisonment  for  one  year  at  San 
Quentin.  The  appeal  is  from  the  judgment  and  from  an  order 
denying  motion  for  new  trial.  The  alleged  forgery  was  of  the 
following  check: 

Los  Angeles,  Cal.,  April  30, 1896. 

**No.  174.  California  Bank.  Pay  to  the  order  of  L.  J.  Laird, 
Jr.,  $26.00  (twenty-six  00-100  dollars).  A.  B.  CLAEK.*' 

Defendant  bought  a  bill  of  goods  from  Cline  Brothers,  in  Los 
Angeles,  amounting  to  about  four  dollars,  and  presented  this 
check  in  payment,  and  was  paid  the  difference  in  money;  he 
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gave  a  certain  number  and  street  to  which  the  goods  were  to  be 
sent;  no  snch  number  could  be  founds  the  place  indicated  being 
an  unimproved  part  of  the  city,  and  the  goods  were  returned  to 
the  store.  At  the  time  he  presented  the  check  defendant  stated 
to  one  of  the  witnesses  that  ^'he  got  the  check  from  a  man  in 
Pasadena;  he  said  he  had  been  working  for  Mr.  Clark  in  Pasa- 
dena.*' Another  witness  testified  as  follows:  "I  asked  him  where 
he  got  the  check,  and  he  said  he  got  it  from  a  party  in  Pasadena 
whom  he  had  worked  for.  He  said  that  he  receiyed  it  from  a 
party  in  Pasadena  in  payment  for  some  work.*'  It  was  shown  at 
the  trial  that  no  person  of  the  name  of  A.  B.  Clark  had  an  ac- 
count at  the  California  Bank,  or  any  money  there  to  his  credit 
One  Abbott  B.  Clark,  who  gave  his  residence  as  525  West  Fifth 
street,  Los  Angeles,  testified  that  he  had  resided  there  scTexal 
years,  and  that  he  had  not  signed  the  check,  or  authorized  any- 
one to  sign  it.  One  A.  B.  Clark,  who  gave  his  residence  as  Hol- 
lywood, testified  that  he  did  not  sign  the  check,  or  authorize  it 
to  be  signed.  A  police  officer  of  Los  Angeles  testified  that  he 
had  searched  the  great  register  of  the  county  and  the  city  direct- 
ory, and  found  there  were  two  A.  B.  Clarks  in  the  county— one 
at  Hollywood,  and  one  on  Fifth  street,  Los  Angeles — ^the  same 
who  testified;  that  he  could  find  no  others.  There  was  no  evi- 
dence as  to  any  inquiry  being  made  at  Pasadena  to  find  any  per- 
son of  the  name  of  A.  B.  Clark  except  by  the  search  of  the  great 
register  of  the  county.  No  vritnesses  were  called  on  behalf  of 
defendant.  At  the  close  of  the  people's  evidence  the  defend- 
ant moved  that  the  court  instruct  the  jury  to  acquit,  on  the 
ground  that  the  testimony  was  not  sufficient  to  prove  the  offense 
charged;  and  defendant's  only  contention  here  is  that  the  ctI- 
dence  did  not  justify  the  verdict. 

The  information  is  laid  under  section  470  of  the  Penal  Code. 
So  far  as  it  relates  to  the  offense  charged,  the  section  reads  as 
follows:  'Tilvery  person  who,  with  intent  to  defraud  another, 
falsely  makes  ....  any  ....  check  .  .  .  .  ;  or  utters  .... 
or  passes  ....  as  true  and  genuine  any  of  the  above-named 
fkJ^e,  altered,  or  forged  ....  matters  ....  knowing  the  same 
to  b\^  false,  altered,  or  forged,  .  •  .  .  with  intent  to  prejudice 
.  .  •  :^  or  defraud  any  person  ....  is  guilty  of  forgery.'* 
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It  was  said  in  People  v.  Elliott,  90  Gal.  586:  ''Where  a  note, 
bill,  check,  etc.,  is  the  subject  of  a  forgery,  it  must  be  proven 
that  the  instrument  was  not  signed  by  the  person  by  whom  it 
purports  to  be  signed,  or  that  such  person  did  not  exist  at  the 

time,   or,  in  other  words,  is  a  fictitious  person The  law 

appears  to  recognize  a  distinction  between  forged  instruments 
purporting  to  have  the  signature  of  a  person  in  existence,  and 
those  where  the  signature  is  purely  and  entirely  fictitious. 

Defendant,  relying  upon  the  case  just  cited,  claims  that  ^'at  best 
the  prosecution  proved  no  more  than  the  crime  of  'obtaining 
money  under  false  pretenses,'  or  the  crime  of  'passing  a  ficti- 
tious check.**'  Assuming  that,  when  he  presented  the  check, 
he  stated  that  he  had  been  working  for  "A.  B.  Clark  of  Pasa- 
dena,*' and  "that  he  had  received  the  check  from  A.  B.  Clark  of 
Pasadena,"  defendant  proceeds  to  argue  that  the  words  "of  Pas- 
adena" were  words  of  limitation  as  to  the  identity  of  the  person 
signing  the  check;  that  the  person  receiving  it  would  do  so  sup- 
posing it  to  be  the  check  of  "A.  B.  Clark  of  Pasadena/*  and  that 
therefore  proof  by  some  one  of  that  name  residing  in  Los  An- 
geles or  Hollywood  would  not  be  proof  that  "A.  B.  Clark  of  Pas- 
adena'* had  not  signed  or  authorized  the  signing;  and  the  prose- 
cution must  necessarily  fail. 

Defendant  does  not  correctly  state  the  evidence;  it  does  not 
show  that  defendant  informed  Cline  Brothers  that  "he  had  been 
working  for  A.  B.  Clark  of  Pasadena,**  nor  does  it  show  that  he 
represented  "that  he  had  received  the  check  from  A.  B.  Clark 
of  Pasadena.**  He  said  he  had  received  it  from  a  party  in  Pasa- 
dena in  payment  for  work;  a  party  whom  he  had  worked  for; 
that  he  had  been  working  for  a  Mr.  Clark;  but  the  evidence  fails 
to  show  that  this  Mr.  Clark  was  the  same  person  as  A.  B.  Clark 
whose  name  is  signed  to  the  check,  and  it  fails  to  show  that  he 
received  the  check  from  any  person  of  that  name;  he  may  have 
worked  for  other  persons  than  Mr.  Clark;  the  statement  was  that 
he  received  the  check  from  a  party  for  whom  he  worked,  and 
this  may  have  been  an  entirely  difEerent  person  from  Clark. 
It  does  not  follow  from  any  of  the  evidence  that  the  A.  B.  Clark 
who  purports  to  have  signed  the  check  did  not  reside  at  Los  An- 
geles, where  it  purports  to  have  been  made. 

It  was  competent  to  resort  to  the  city  directory  and  to  the' 
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great  register  of  the  county  to  prove  that  there  was  no  such  per- 
son as  A.  B.  Clark  {People  v.  Eppinger,  105  Cal.  36);  and  I  tee 
no  reason  why  resort  may  not  be  had  to  this  source  of  informa- 
tion to  show  that  there  was  such  person^  and  his  residence.  The 
check  purported  to  have  been  drawn  in  Los  Angeles,  and  on  a 
bank  in  Los  Angeles.  The  city  directory  showed  only  one  man 
of  the  name  of  A.  B.  Clark,  and  the  great  register  showed  but 
two  in  the  county — one  in  Los  Angeles,  and  one  at  Hollywood— 
both  of  whom  were  witnesses,  and  testified  that  they  did  not 
sign  the  check,  or  authorize  it  to  be  signed.  A  bookkeeper  of 
the  California  Bank  testified  that  there  was  no  money  on  de- 
posit there  to  the  credit  of  A.  B.  Clark  when  the  check  was 
drawn.  It  was  said  in  People  v.  Eppinger,  supra,  that  "the  es- 
sence of  the  offense  created  by  the  provisions  of  section  476  is 
the  making,  with  an  intent  to  defraud  another,  of  an  obligation 
of  some  Hbank,  corporation,  copartnersliip,  or  individual,'  when 
in  fact  there  is  no  such  obligor  in  existence.''  There  were,  as 
it  seems,  two  A.  B.  Clarks  in  the  county — one  where  the  check 
was  drawn,  and  one  in  a  neighboring  place — and  it  cannot  there- 
fore be  claimed  that  the  check  was  fictitious. 

Defendant  presents  no  other  point  in  his  brief,  and  aa  this  one 
is  without  merit  the  verdict  should  stand.  It  is  recommended 
that  the  judgment  of  conviction  be  affirmed. 

Searls,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
of  conviction  is  affirmed. 

McFarland,  J.,  Henshaw,  J.,  Temple,  J. 

Hearing  in  Bank  denied 


J 
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[li.  A.  l«»o.  313.    Department  Two.— September  15,  1897.] 
CITY  OF  LOS  ANGELES  et  al.,  RespondentB,  v.  WILLIAM 
YOUNQ,  Justice  of  the  Peace  of  Los  Angeles  Township,  Ap- 
pellant 

Cbbtiobabi— Justicb's  JI^)OlnBHl^-D«FATJI/^- Dkmubbsb— Noticb  o?  Hkab- 
iira— Rscx>Bi>  Pboovov  Sbbvicb— Sufplxmxntal  Eyidxncxo?  Gonstablb— 
DispBOOF  o?  Rboobd  bt  Attobrst  Ibabkissiblx.— Where  a  judgment  was 
rendered  by  default  in  a  justices'  court  after  an  appearance  and 
filing  of  a  demurrer  by  an  attorney  for  the  defendant,  and  the  oyer- 
mling  of  the  same,  and  the  expiration  of  time  to  answer  there- 
after, and  the  docket  showed  that  notice  of  hearing  of  the  demur- 
rer was  issued  three  days  before  the  hearing,  and  was  returned  and 
filed  on  that  day,  bearing  an  indorsement  of  receipt  of  a  copy  of  the 
notice  with  blank  date,  purporting  to  be  signed  by  the  attorney  for 
the  defendant,  followed  by  the  memorandum  "Served  H.  H.  Y.," 
upon  certiorari  to  review  the  Judgment,  though  it  may  be  proper 
to  admit  proof  supplemental  to  the  record  to  show  that  the  memo- 
randum bore  the  initials  of  the  constable  who  served  the  notice, 
and  that  two  days  before  the  hearing  he  delivered  the  copy  of  the 
notice  to  a  man  in  the  office  of  defendant's  attorney,  who  signed 
the  attorney's  name  to  the  acknowledgment  of  service,  yet  evidence 
Of  such  attorney  is  not  admissible  to  impeach  the  record  of  ser- 
vice, by  disproving  the  authority  of  the  person  in  his  ofilce  to  make 
the  acknowledgment,  and  denying  that  he  in  fact  received  notice 
of  the  hearing. 

In.— Rxvixw  o?  Facts  upob  Cbbtiobari— Evidbncb— Pbovibcb  o?  Wbit— 
Tbial  or  Faoib  m  bovo  hot  PxBMirrxD.— Upon  certiorari,  if  it  be- 
comes necessary  for  the  court  of  review  to  be  put  in  possession  of 
the  facts  upon  which  the  court  below  acted,  and  which  are  not 
technically  of  record^  it  is  competent  for  that  court  to  require  the 
lower  court  to  certify  such  facts  in  its  return  to  the  writ,  and  its 
statement  of  facts  is  part  of  the  record,  and  it  seems  that  upon 
this  principle  the  court  of  review  may  hear  evidence  supplemental 
to  the  record,  in  aid  of  the  Jurisdiction  appearing  from  the  record; 
but  the  province  of  the  writ  being  to  review  the  record  of  an  in- 
ferior court,  board,  or  tribunal,  and  to  determine  therefrom  wheth- 
er it  has  exceeded  its  jurisdiction,  its  inquiry  into  the  evidence 
is  limited  to  that  upon  which  the  inferior  tribunal  acted;  and 
where  Its  Jurisdiction  depended  upon  a  question  of  fact,  that 
question  cannot  be  tried  de  novo  upon  its  merits,  nor  can  evidence 
defiora  the  record  and  contradicting  It,  to  show  want  of  jurisdio- 
tion,ever  be  permitted. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los  An- 
geles County.    Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  P.  Hyatt,  for  Appellant. 
W.  B.  Dunn,  for  Eespondents. 
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HENSHAW,  J.— This  is  an  appeal  from  the  judgment  of  the 
superior  court  upon  a  writ  of  review  vacating  and  annulling  a 
judgment  rendered  in  a  justice's  court« 

One  McCombs  in  the  justice's  court  of  the  township  of  Los 
Angeles  had  instituted  a  suit  against  the  city  of  Los  Angeles 
and  C.  Gompton.  The  defendants  appeared  in  said  action  by 
their  attorney  W.  E.  Dunn,  and  interposed  demurrers  to  the 
complaint.  Thereafter  the  justice  of  the  peace  heard  and 
passed  upon  the  demurrers,  overruled  them,  and  granted  defend- 
ants two  days'  time  in  which  to  ansnf er.  Defendants  failed  to 
answer^  and  judgment  by  defaidt  was  entered  for  plaintiff.  The 
statutory  period  of  thirty  days  during  which  an  appeal  could 
have  been  taken  to  the  superior  court  passed,  and  afterward  the 
defendants  in  that  action  obtained  from  the  superior  court  of 
the  county  a  writ  of  review.  After  hearing  upon  this  writ  the 
superior  court  annulled  the  judgment  of  the  justice's  court,  and 
this  appeal  followed. 

The  contention  of  petitioners  in  the  superior  court  was  that 
neither  they  nor  their  attorney  had  been  served  with  notice  of 
the  time  set  for  the  trial;  that  service  of  such  notice  upon  them 
is,  under  section  850  of  the  Gode  of  Givil  Procedure,  an  impera- 
tive prerequisite  to  the  jurisdiction  of  the  justice  of  the  peace  to 
try  the  cause;  and  that  under  the  writ  they  were  entitled  to 
show  and  did  show  to  the  satisfaction  of  the  superior  court,  by 
legal  and  competent  evidence,  that  no  notice  had  in  fact  been 
served. 

Bespondents'  contention  that  the  service  of  notice  of  the  time 
set  for  trial  is  a  jurisdictional  prerequisite  is  supported  by  the 
case  of  Jones  v.  Jusiice^s  Court,  97  Gal.  623.  As  appears  by  that 
case,  the  entry  in  the  justice's  docket  was  to  the  effect  merely 
that  at  the  time  set  for  trial  no  one  appeared  for  defendant,  and 
that  counsel  for  the  adverse  party  "stated  that  notice  of  trial 
had  been  served  on  counsel  for  defendant,  and  that  he  would 
produce  the  same."  This  was  manifestly  no  proof  of  service  of 
the  notice,  and  it  was  so  held  by  this  court.  There  was  also 
an  affidavit  of  the  service  of  the  notice  filed  in  that  case,  but 
this  affidavit  was  not  embodied  in  the  return  of  the  justice  to 
the  superior  court,  and  this  court  further  held  in  that  regard 
that  the  superior  court  was  not  required  to  accept  the  above 
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memorandum  in  the  justice's  docket  as  any  evidence  that  the 
affidavit  contained  proof  that  the  notice  had  been  given,  it  be- 
ing further  said:  "The  return  did  not,  moreover,  purport  to 
show  that  the  justice  had  given  any  notice,  nor  did  it  contain 
or  refer  to  the  service  of  any  notice  given  by  him,  and  as  all  no- 
tices are  required  to  be  in  writing  (Code  Civ.  Proc,  sec.  1010), 
such  notice,  if  it  had  existed,  would  have  formed  a  part  of  the 
return  by  the  justice/' 

The  case  at  bar  differs  in  essential  particidars  from  that  of 
Janes  v.  Jusiic^s  Court,  supra.  Here  the  justice  returned,  as 
by  the  writ  he  was  commanded  to  do:  1.  A  transcript  of  his 
docket  entries,  by  which  it  appeared  that  on  May  22d  notice  was 
issued,  and  upon  May  25th  notice  was  returned  and  filed;  and 
2.  The  papers  and  files  in  the  case,  amongst  which  is  a  written 
notice  of  the  date  set  for  the  hearing  of  demurrer,  addressed  to 
W.  E.  Dunn,  attorney  for  defendants,  dated  May  22d,  and  noti- 
fying defendants'  attorney  that  the  demurrer  had  been  set  for 
hearing  upon  the  twenty-fifth  day  of  May,  1896,  at  1.30  o'clock 
P.  M.    This  notice  bears  the  indorsement: 

"Beceived  copy  of  the  within  notice, -,  1896. 

W.  E.  DTJNN, 
''Attorneys  for  Defendant. 

"Served  H.  H.  Y." 

Upon  the  hearing  it  was  permitted  to  be  shown  that  H.  H.  Y. 
are  the  initials  of  H.  H.  Yonken,  a  constable,  and  that  he  served 
the  notice  in  question  upon  the  twenty-third  day  of  May,  1896, 
by  leaving  a  copy  thereof  with  a  man  in  the  office  of  W.  E.  Dunn, 
which  man  acknowledged  service  of  the  notice  as  above  set 
forth  in  the  name  of  Dunn.  This  testimony,  introduced  by  pe- 
titioners, was  followed  under  objection  of  appellants  by  the  tes- 
timony of  the  attorney,  Dunn,  who  swore  that  he  did  not  know 
who  signed  his  name  to  the  notice;  that  it  was  not  signed  by 
anyone  authorized  so  to  do;  and  that  in  fact  he  had  never  re- 
ceived notice  of  the  time  set  for  the  hearing  of  the  demurrer. 

Upon  certiorari,  if  it  becomes  necessary  for  the  court  of  re- 
view to  be  put  in  possession  of  the  facts  upon  which  the  court 
below  acted,  and  which  are  not  technically  of  record,  it  is  com- 
petent for  that  court  to  require  the  lower  court  to  certify  such 
facts  in  its  return  to  the  writ,  and  this  statement  of  facts  woidd 
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then  be  a  part  of  the  record.  (2  Spelling  on  Extraordinary  Be^ 
lief^  sec.  2020.)  Under  this  principle  it  was  not»  perhaps^  im* 
proper  for  the  trial  court  to  admit  the  evidence  of  Yonken,  not 
as  contradicting  the  record  of  the  justice^  but  as  supplemental 
thereto.  (People  ex  rel  Whitney  v.  San  Francisco  Fire  Dept,  14 
Cal.  479.) 

But  it  may  be  set  down  as  a  universal  rule  that^  as  the  prov- 
ince of  the  writ  of  certiorari  is  to  review  a  record  of  an  inferior 
court,  board,  or  tribunal,  and  to  determine  from  the  record 
whether  such  court,  board,  or  tribunal  has  exceeded  its  jurisdic- 
tion, evidence  dehors  the  record,  and  contradicting  it>  is  never 
permitted.  The  common-law  writ  of  certiorari  tried  nothing  but 
the  jurisdiction,  and  incidentally  the  regularity  of  the  proceed- 
ings upon  which  the  jurisdiction  depends.  In  many  cases,  there- 
fore, under  such  writs,  the  evidence  upon  which  the  court  acted 
in  determining  its  jurisdiction  was  made  a  part  of  the  record  and 
reviewed  under  the  writ,  but  the  inquiry  was  always  limited  to 
the  evidence  before  the  tribunal  whose  determination  was  under 
review.  If  the  jurisdiction  of  the  inferior  tribunal  depended 
upon  a  question  of  fact,  that  fact  was  never  tried  de  novo  upon 
its  merits,  but  the  inquiry  thereupon  was  limited  strictly  to 
the  evidence  upon  which  the  inferior  tribunal  acted.  {People 
ex  rel  Whitney  v.  San  Francisco  Fire  Dept.,  supra.) 

In  this  essential  feature,  then,  as  above  suggested,  does  this 
case  differ  from  the  case  of  Jones  v.  Justice^s  Court,  supra.  In 
that  case  the  court,  limiting  its  inquiry  to  the  return,  found 
there  had  been  no  service  of  notice  of  the  time  set  for  trial.  In 
this  case  the  court  reaches  its  conclusion  by  admitting  and  con- 
sidering the  parol  testimony  of  the  attorney,  Dunn,  to  impeach 
and  contradict  the  record  of  the  justice  which  in  itself  was 
legally  sufficient  to  show  jurisdiction.  This  may  not  be  done. 
The  evidence  of  Dunn  should  not  have  been  admitted. 

Therefore,  the  judgment  is  reversed  and  the  cause  remanded. 

Temple^  J.^  and  McFarland,  J.^  concurred. 
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[L.  A.  No.  130.    In  Bank.— September  15,  1897.] 
ALICE  W.  EOBINSON,   AppeUant,  v.  EDWARD    DOUGH- 
EBTY,  Respondent. 

HomSTSAB— OomnnriTT     PbOFSBTT— SuSTITOBSHIP— GHILDLUi     "WlDOWBB— 

BzTBKT  or  EzKMPTiON— Pbs-xxmtiiio  Dsbtb.— Where  a  homestead  de- 
clared by  a  husband  upon  community  property  vested  in  him  as 
BurviYor  upon  the  death  of  his  wife,  notwithstanding  the  fact  that 
he  was  left  a  childless  widower,  and  ceased  to  be  the  head  of  a 
family,  the  extent  of  the  homestead  exemption  of  fire  thousand 
dollars  continues  in  his  favor  as  to  all  pre-existing  debts  contracted 
before  the  death  of  the  wife,  and  during  the  existence  of  the  home- 
stead. 

APPEAL  from  an  ord^r  of  the  Superior  Court  of  San  Diego 
County  declaring  the  amount  of  a  homestead  exemption,  and 
refusing  to  order  a  sale  under  execution.    W.  L.  Pierce,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  L.  Boone^  and  Gibson  &  Titus,  for  Appellant. 

One  who  is  not  the  head  of  a  family  can  claim  no  greater  ex- 
emption than  one  thousand  dollars.  (Civ.  Code,  sec.  1260.) 
The  present  time  of  the  appraisement  is  the  time  when  the 
value  of  the  homestead  is  to  be  compared  with  the  amount  of 
the  then  existing  exemption.  (Civ.  Code,  sec.  1246.)  The 
object  of  the  homestead  law  is  to  protect  the  home  of  the 
family.  {Oregg  v.  Bostwick,  33  Cal.  220;  91  Am.  Dec.  637; 
Tyrrell  v.  Baldtoin,  78  Cal.  476) ;  and  when  the  reason  for  the 
rule  ceases  so  should  the  rule  itself  cease.  (Civ.  Code,  sec. 
8510;  Roth  v.  IntiUy^  86  Cal.  134,  141;  Revalk  v.  Kraemer,  8  Cal. 
66;  68  Am.  Dec.  304.) 

J.  B.  Mannix,  for  Api)ellant. 

A  homestead  once  acquired  by  the  head  of  a  family  is  not 
lost  by  the  death  or  absence  of  his  wife  and  children,  if  he 
continues  to  occupy  it.  {Beckmann  v.  Meyer^  75  Mo.  333,  335-6; 
Blum  V.  Oaines,  57  Tex.  123;  Kessler  v.  Draub^  52  Tex.  575;  36 
Am.  Rep.  727;  Wood  v.  WheOer^  7  Tex.  13;  Webb  v.  Cowley,  5 
Lea,  722;  Stanley  v.  Snydef,  43  Ark.  429;  RoUings  v.  Evans,  23 
8.  C.  316;  BlachoeU  v.  Broughion,  56  6a.  390;  Wilkinson  v.- 
MerrxUy  87  Va.  513;  Barney  v.  Leeds,  51  N.  H.  253;  Towns  v. 
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Runmy  (Wy.,  March  14,  1894),  85  Pac.  Rep.  1025;  Roberts 
V.  Greer,  22  Nev.  318;  58  Am.  St.  Rep.  ;  Siults  v.  Sale,  92 
Ky.  6;  36  Am,  St.  Rep.  675.) 

THE  COURT.— TEs  ifl  an  appeal  from  an  order  made  af- 
ter final  judgment,  and  arises  upon  the  following  facts: 
Edward  Dougherty,  the  defendant,  was  the  head  of  a  fam- 
ily consisting  of  himself  and  his  wife.  While  thus  the 
head  of  a  family  he  declared  a  homestead  upon  commun- 
ity property.  This  homestead  continued,  and  upon  the 
death  of  his  wife  in  1893  it  vested  in  him.  (Civ.  Code,  sec.  1265; 
Code  Civ.  Proc,  sec.  1474.)  Defendant  upon  the  death  of  his 
wife  was  left  a  childless  widower.  Plaintiff  and  appellant  is  a 
judgment  creditor  of  respondent,  the  judgment  being  a  personal 
judgment  for  a  deficiency  remaining  after  sale  of  mortgaged 
premises.  The  debt  was  contracted  by  the  husband  after  the 
declaration  of  homestead,  and  the  mortgage  did  not  affect  the 
homestead  property.  Appellant,  by  proceedings  had  under  title 
V,  chapter  I,  of  the  Civil  Code,  asked  for  an  appraisement  of 
the  homestead,  and  sought  to  subject  the  excess  in  value  of  the 
homestead  over  one  thousand  dollars  to  the  payment  of  her 
judgment,  upon  the  theory  that  the  husband  by  the  death  of  his 
wife,  leaving  him  childless,  ceased  to  be  the  head  of  a  family, 
and  that,  while  the  homestead  property  vested  in  him,  the  ex- 
emption to  such  a  surviviing  husband  was  only  one  thousand 
dollars.  Appraisers  were  appointed  who  reported  the  value  of 
the  property  to  be  five  thousand  dollars.  The  trial  court  held 
that  respondents  homestead  exemption  was  in  the  sum  of  five 
thousand  dollars,  and  refused  to  order  the  sale.  Thereupon 
plaintiff  prosecutes  this  appeal. 

Under  this  statement  of  facts  it  is  to  be  noted  that  we  are 
called  upon  to  consider  merely  the  nature  of  the  homestead  ex- 
emption, when  the  debt  which  is  sought  to  be  enforced  against 
it  was  created  during  the  existence  of  the  homestead.  The 
rights  of  a  creditor  to  proceed  against  that  property  for  a  debt 
afterward  created,  and  the  nature  and  extent  of  the  exemption 
for  such  after-created  debt,  are  not  questions  here  calling' for 
consideration,  and,  consequently,  are  questions  not  decided. 
The  single  legal  proposition  presented  is  this:  Is  the  homestead 
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exemption  of  a  childless  surviving  spouse  five  thousand  dollars 
or  one  thousand  dollars,  in  a  ease  where  the  debt  sought  to  be 
enforced  was  contracted  during  the  existence  of  the  commun- 
ity and  of  the  homestead^  and  where  the  homestead  itself  was 
declared  during  coverture  upon  community  property? 

This  question  was  correctly  answered  by  the  decision  of  the 
trial  court.  As  to  such  pre-existing  debts  the  exemption  of 
the  homestead  is  the  same  as  it  was  during  the  continuance  of 
the  community.  Thus  in  Sanders  v.  Russell,  86  Cal.  119^  21 
Am.  St.  Eep  26,  it  is  said  by  this  court  in  Bank,  dealing  with  a 
like  attempt  to  subject  the  homestead  to  the  payment  of  such 
a  debt:  '^ James  Lansing  died,  when  the  premises  became  the 
sole  property  of  Mary  W.  Lansing  (his  widow)  by  operation  of 
law,  and  was  protected  as  such  to  the  survivor  in  the  same  man- 
ner as  before  it  had  been  protected  to  the  community  by  its 
homestead  character.^'  In  Roth  v.  Insley,  86  Cal.  134,  the  facts 
were  that  a  son  had  declared  a  homestead,  claiming  to  be  the 
head  of  the  family  by  virtue  of  the  fact  that  his  mother  resided 
with  him  on  the  property.  The  mother  died,  and  an*  effort  was 
made  to  subject  the  property  to  the  payment  of  a  debt  upon  the 
ground  that  the  son  had  ceased  to  be  the  head  of  a  family,  and 
that  the  homestead  characteristics  theretofore  impressed  upon 
the  property  had  passed  with  her  death.  It  was  again  held  by 
this  court  in  Bank  that,  under  section  1265  of  the  Civil  Code,  as 
amended  in  1880,  the  homestead  set  apart  under  section  1261, 
subdivision  6,  of  the  Civil  Code,  did  not  by  the  death  of  the 
mother  cease  to  be  exempt  from  execution  for  a  debt  of  the  son 
because  he  had  ceased  to  be  the  head  of  the  family.  In  Dickey 
V.  Oihson,  113  Cal.  26  ^  64  Am.  St.  Rep.  321,  it  is  said,  referring 
to  section  1265  of  the  Civil  Code:  ''As  will  be  observed  from  the 
foregoing  section,  upon  the  death  of  either  spouse  a  homestead 
declared  upon  the  community  property  vests  absolutely  in  the 
survivor.  In  the  hands  of  such  survivor  it  is  protected  against 
enforced  sale  precisely  as  before  it  had  been  protected  to  the 
community  by  its  homestead  character.*' 

The  order  appealed  from  is  affirmed. 

Beatty,  C.  J.,  did  not  participate  in  the  foregoing  dedsiozL 
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[Sec.  No.  445.    In  Bank.--September  17,  1807.] 

J.  J.  McKINNON,  Eespondent,  ▼.  CHARLES  B.  LEONARD, 
et  al.,  composing  Board  of  Trustees  and  ex  officio  Board  of 
Election  Commissioners  of  Sacramento,  Appellants. 

Ei.acnov»— AcTT  of  Maboh  18,  ISQT.—The  not  of  March  13, 1887,  proTiding  for 
general  primary  elections,  does  not  apply  to  municipal  elections  to 
be  held  in  the  year  1887,  for  the  reason  that  by  its  terms  the  ma- 
chinery provided  for  the  holding  of  such  primary  elections  is  not 
to  be  set  in  operation  until  January,  1806,  when  under  section  5  the 
election  commissioners  are  to  select  the  names  of  those  electors 
who  are  to  act  as  officers  of  the  primary  election  boards. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County.    Joseph  W.  Hughes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Robert  T.  ft  William  H.  Devlin^  for  Appellants. 

L.  T.  Hatfield,  for  Respondent. 

THE  COURT. — ^Action  in  mandate  to  compel  the  trustees  of 
the  city  of  Sacramento,  as  the  election  commission  of  tBat  city, 
to  proceed  under  the  provisions  of  an  act  of  the  legislature  of 
March  13,  1897,  providing  for  general  primary  elections,  etc. 
(Stats.  1897,  p.  115),  to  hold  a  primary  election  for  the  selection 
of  delegates  to  conventions  of  the  various  political  parties  which 
shall  select  candidates  for  the  municipal  officers  to  be  voted  for 
at  the  ensuing  city  election.  The  mandate  was  awarded,  and 
the  trustees  appeal. 

The  urgency  of  the  case  demands  an  immediate  decision,  and 
this  prevents  a  detailed  consideration  of  the  questions  presented. 
However,  upon  the  principal  proposition  argued,  one  which  is 
determinative  of  this  appeal,  we  are  of  opinion  that  the  act  does 
not  apply  to  municipal  elections  to  be  held  in  the  current  year, 
for  the  reason  that  by  its  terms  the  machinery  provided  for  the 
holding  of  such  primary  elections  is  not  to  be  set  in  operation 
until  the  month  of  January,  1898,  when,  under  section  5,  tiie 
election  commissioners  are  to  select  the  names  of  those  electois 
who  are  to  act  as  officers  of  the  primary  election  boards.  No 
other  section  of  the  act  to  which  our  attention  has  been  directed 
makes  different  provision  as  to  citiea 
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For  the  purposes  of  this  case^  therefore^  no  other  question 
need  be  considered,  and  no  other  is  determined. 

The  judgment  is  reversed,  with  direction^  to  the  trial  court 
to  enter  judgment  for  the  trustees. 


[Sac.  No8.  02,  181,  214.    la  Baiik.-September  17,  1897.] 

TULARE  COUNTY,  Appellant,  v.  E.  A.  MAY,  et  al.,  Be- 
spondents.  TULABB  COUNTY,  Appellant,  v.  E.  M.  JEF- 
FEEDS,  et  al.,  Eespondents.  GUY  GILMEB,  et  al..  Be- 
spondents,  v.  E.  M.  JEFFEEDS,  Defendant  TULAEE 
COUNTY,  Intervener,  Appellant. 

Oouhtibs—Publio  Ofviobbs— Salajuis  of  Dbputiss— CoHanruTioirAL  Law- 
Act  OF  1893.— The  pioyisloDs  of  section  178  of  the  County  Qovernment 
Act  of  18d3  (Stats.  1893,  pp.  415,  416),  empowering  certain  of 
the  county  officers  in  counties  of  the  eleventh  class  to  appoint  a 
specified  number  of  deputies,  whose  salaries  are  fixed  by  the  act 
and  made  payable  oat  of  the  county  treasury,  are  not  in  conflict 
with  section  11  of  article  I  of  the  constitution,  requiring  all  laws 
of  a  general  nature  to  have  a  uniform  operation,  notwithstanding 
other  provisions  of  the  act,  affecting  counties  of  different  classes, 
require  the  salaries  of  such  deputies  to  be  paid  by  their  principaU 
out  of  the  gross  sum  allowed  them  for  their  compensation;  nor 
with  the  various  subdivisions  of  section  25  of  article  IV,  forbid- 
ding the  legislature  to  pass  local  or  special  laws  in  the  cases  enum- 
erated therein;  nor  with  the  provisions  of  sections  4  and  5  of  arti* 
cle  Xl,  requiring  the  establishment  of  county  governments,  and 
the  election  or  appointment  of  county  officers,  to  be  by  general  and 
uniform  laws;  nor  with  section  13  of  the  same  article,  prohibiting 
the  legislature  from  delegating  the  power  to  make,  control,  appro- 
priate, supervise,  or  in  any  way  interfere  with  any  county,  city, 
town,  or  municipal  improvement,  money,  property,  or  effects;  nor 
with  section  9  of  article  XI,  forbidding  any  increase  of  compensa- 
tion after  election  of  public  officers, 

I]>.~I>SPUTT  Abssssobs.— The  provisions  of  subdivision  21  of  section  178  of 
such  act,  authorizing  the  assessor  in  counties  of  the  eleventh  class 
to  appoint  a  number  of  deputies  during  the  months  of  March,  April, 
May,  and  June,  at  a  salary  of  five  dollars  per  diem,  but  not  ex- 
pressly providing  for  their  payment  by  the  county,  should  be  con- 
strued as  authorizing  their  payment  out  of  the  county  treasury,  in 
view  of  the  provisions  of  section  216  of  the  act,  as  a  contrary  con- 
struction would  necessitate  the  payment  thereof  by  the  assessor, 
out  of  his  salary,  whch  is  fixed  by  the  act  at  an  amount  wl4ch  is 
entirely  insufficient  for  such  purpose. 
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iDb— GasATion  o?  Addztiohal  Judoishif.— The  proyisions  of  section  216  of 
the  act,  authorizing  the  appointment  of  one  additional  deputy  sher- 
iff and  two  additional  deputy  clerks  in  any  county  in  which  an  ad- 
ditioual  judge  of  the  superior  court  is  provided  for,  is  general  and 
uniform  in  its  operation,  and  applies  to  the  whole  state,  and  takes 
effect  in  any  county  whenever  an  additional  judgeship  is  created 
therein.    Such  provisions  are  constitutional. 

APPEALS  from  judgments  of  the  Superior  Court  of  Tulaie 
County.    J.  B.  Webb,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Lamberson  &  Middlecoff,  and  Power  &  Alf ord^  for  Appellant, 
Tulare  County. 

E.  0.  Larkins,  for  Appellant  JeflEerds.. 

W.  B.  Wallace,  for  Respondents. 

BEATTY,  C.  J. — ^These  three  appeals  involve  one  and  the 
same  principal  question,  viz.,  the  constitutionality  of  certain 
provisions  of  the  County  Government  Act  of  1893  relating  to 
the  appointment  and  salaries  of  various  deputy  officers  in 
counties  of  the  eleventh  class,  in  which  Tulare  county  stands 
alone.  The  first  is  from  a  judgment  dismissing  a  suit  to  enjoin 
the  county  treasurer  from  paying  the  salaries  in  question;  the 
second  is  from  a  similar  judgment  in  a  suit  to  enjoin  the  county 
auditor  from  drawing  salary  warrants;  and  the  third  is  from  a 
judgment  awarding  a  peremptory  writ  of  mandate  to  the  auditor 
to  draw  his  warrants  for  such  salaries.  If  the  provisions  refer- 
red to  are  constitutional,  the  judgments  should  all  be  affirmed; 
if  unconstitutional,  the  judgments  must  all  be  reversed. 

The  provisions  of  the  act  governing  the  compensation  of  of- 
ficers of  counties  of  the  eleventh  class  (Tulare  county)  are  to  be 
found  on  pages  415  and  416  of  the  Statutes  of  1893,  and  are  as 
follows: 

''Sec.  173.  In  counties  of  the  eleventh  class  the  county  of- 
ficers shall  receive  as  compensation  for  the  services  required 
of  them  by  law,  or  by  virtue  of  their  office,  the  following 
salaries,  to  wit:  1.  The  county  clerk,  three  thousand  dollars  per 
annum;  2.  The  sheriff,  eight  thousand  five  hundred  doUars  per 
annum,  and  mileage  for  the  service  of  any  and  all  process  re- 
quired by  law  to  be  served  by  him,  at  the  rate  of  ten  cents  per 
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mile  for  every  mile  necessarily  traveled  in  the  performance  of 
such  duty;  3.  The  recorder,  two  thousand  dollars  per  annum, 
and  six  cents  per  folio  for  every  instrument  of  any  character 
transcribed  by  him  or  his  deputies,  which  said  amounts  shall 
be  paid  out  of  the  county  treasury;  4.  The  auditor,  two  thou- 
sand dollars  per  annum;  5.  The  treasxirer  two  thousand  dollars 
per  annum;  6.  The  tax  collector,  five  thousand  dollars  per  an- 
num; 7.  The  assessor,  eighteen  hundred  dollars  per  annum;  8. 
The  district  attorney,  two  thousand  four  hundred  dollars  per 
annum;  ....  11.  The  superintendent  of  schools,  one  thou- 
sand eight  hundred  dollars  per  annum;  ....  17.  The  county 
clerk  may  appoint  three  deputies,  who  shall  receive  from  the 
county  a  salary  of  one  thousand  and  twenty  dollars  per  annum 
each;  18.  The  district  attorney  may  appoint  one  deputy,  who 
shall  receive  from  the  county  a  salary  of  fifteen  hundred  dol- 
lars per  annum;  also,  one  deputy,  who  shall  receive  from  the 
county  a  salary  of  twelve  hundred  dollars  per  annum;  19.  The 
recorder  may  appoint  one  deputy,  who  shall  receive  from  the 
county  a  salary  of  twelve  hundred  dollars  per  annum;  20.  The 
superintendent  of  schools  may  appoint  one  deputy,  who  shall 
receive  from  the  county  a  salary  of  one  thousand  and  twenty 
dollars  per  annum;  21.  The  assessor  may  appoint  fourteen  depu- 
ties for  the  months  of  March,  April,  and  May,  at  a  salary  of  five 
dollars  per  day.  He  may  also  appoint  six  deputies  for  the 
month  of  June,  at  a  salary  of  five  dollars  per  day.^* 

It  is  contended  by  the  appellant  that  all  of  the  above  quoted 
provisions  empowering  the  sherifE,  district  attorney,  clerk,  etc., 
to  appoint  deputies,  and  requiring  the  payment  of  their  salaries 
out  of  the  county  treasury,  are  void  because  in  conflict  with  the 
-various  clauses  of  the  Constitution: 

1.  It  is  claimed  they  are  in  conflict  with  section  11  of  article 
I,  which  provides  that  "all  laws  of  a  general  nature  shall  have 
a  uniform  operation,''  the  position  of  counsel  being  that  the 
County  Government  Act  of  1893  is  a  general  law  ''prescribing 
the  powers  and  duties  of  officers  in  counties  (Const.,  art.  IV,  sec. 
26,  Bubd.  28),  and  that  its  uniform  operation  is  destroyed  by  the 
exceptional  privilege  conferred  upon  the  officers  of  fourteen 
classes,  including  the  eleventh  class,  of  appointing  deputies 
whose  salaries  are  to  be  paid  out  of  the  county  treasury,  while 
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in  the  remaining  thirty-eight  classeB  all  deputies  are  to  be  paid 
by  their  principals  out  of  the  gross  sum  allowed  for  their  com- 
pensation. 

Upon  the  same  grounds  it  is  contended  that  these  provisions 
of  the  Coimty  Government  Act  are  in  conflict  with  various  sub- 
divisions of  section  25,  article  lY,  forbidding  the  legislature  to 
pass  local  or  special  laws  in  any  of  the  following  enumerated 
cases:  ^^9.  Eegulating  county  and  township  business,  or  the 
election  of  county  and  township  oSicers/'  19.  Granting  to  any 
corporation,  association  or  individual  any  special  or  exclusive 
light,  privilege  or  immunity/'  "28.  Creating  offices  or  pre- 
scribing the  powers  and  duties  of  officers  in  counties,  cities, 
cities  and  counties,  townships,  election  or  school  districts." 
"29.  Affecting  the  fees  or  salary  of  any  officer.''  "33.  In  all 
other  cases  where  a  general  law  can  be  made  applicable." 

To  sustain  his  position  counsel  for  appellant  dtes  a  number 
of  decisions  of  this  court,  but  I  think  none  of  them  are  in  point 
except  Welsh  v.  BramUit,  98  Cal.  219,  and  Walser  v.  Austin,  104 
Cal.  128. 

In  the  case  of  Welsh  v.  BramleU,  suprOy  I  concurred  in  the  de- 
cision and  in  the  opinion  of  Justice  Harrison,  but  I  did  not  at 
the  time  place  the  construction  upon  that  part  of  the  opinion 
commencing  at  page  234  which  upon  a  more  careful  reading  I 
can  see  that  it  bears,  and  upon  which  it  was  followed  by  Depart- 
ment Two  in  Walser  v.  Austin,  supra.  The  case  of  Wsbh  v. 
BramleU,  supra,  was  correctly  decided  upon  the  first  ground 
discussed  in  the  opinion  of  Justice  Harrison — ^that  is  to  say, 
upon  the  ground  so  fully  and  carefully  considered  in  Dougherty 
V.  Austin,  94  Cal.  601.  This  being  so,  the  proposition  discussed 
under  the  second  head  of  Justice  Harrison's  opinion  was  unnec- 
essary to  the  decision  and  for  that  reason  no  doubt  received  leas 
consideration  than  its  importance  demanded.  In  Walser  v. 
Aiistin,  supra,  the  Department  simply  followed  the  decision  of 
the  full  court  in  Welsh  v.  BramleU,  supra,  lliere  was  no  peti- 
tion for  a  rehearing  of  that  case,  and  the  proposition  involved 
has  never  received  any  further  consideration  by  the  full  court 
or  either  department  of  the  court,  than  was  given  to  it  in 
Welsh  V.  BramleU,  supra,  where,  as  I  have  said,  its  decision  was 
not  necessary.    In  the  case  of  Famum  v.  Warner,  104  CaL  677- 
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alfio  decided  in  Department^  after  the  decision  of  WaUer  y. 
Austin,  supra,  the  statute  in  question  presented  the  same  sup« 
posed  infirmity  that  was  held  fatal  in  WaU&r  v.  Austin,  supra, 
but  it  was  held  to  be  a  valid  enactment.  In  this  case  also  there 
was  no  request  for  a  rehearing  in  Bank,  and  no  reconsideration 
of  the  matter  by  the  full  court.  The  result  is,  that  the  point 
here  involved  has  never  received  the  serious  attention  which  it 
deserves  in  view  of  the  consequences  involved  in  its  determina* 
tion,  and  being  convinced,  upon  a  fuller  examination  of  the 
subject,  that  the  opinion  expressed  in  Welsh  v.  Bramlett,  supra, 
was  erroneous,  and  that  no  harm  or  confusion  can  now  result 
from  a  correction  of  the  error,  I  shall  state  my  reasons  for  con- 
eluding  that  the  provisions  of  the  act  of  1893  here  in  question 
are  not  in  conflict  with  the  above  cited  clauses  of  the  constitu- 
tion. 

To  allow  county  officers  to  appoint  deputies  whose  fixed  sala- 
ries are  to  be  paid  out  of  the  county  treasury  is,  of  course,  un* 
objectionable  so  far  as  the  mere  power  to  appoint  deputies  is 
concerned,  for  by  section  61  (Stats.  1893,  p.  367)  these  same  of- 
ficers are  authorized  to  appoint  as  many  deputies  as  a  prompt 
discharge  of  the  duties  of  their  respective  offices  may  require, 
and  this  general  authorization  embraces  all  of  the  special  au- 
thority conferred  by  the  clauses  of  section  173  above  quoted. 
That  is  to  say,  these  officers  may,  under  section  61,  appoint 
the  same  deputies  that  they  are  allowed  to  appoint  under  sec- 
tion 173,  and  they  are  not  obliged  under  either  section  to 
appoint  any  more  deputies  than  a  prompt  discharge  of  the  du- 
ties of  the  office  may  require.  These  sections  do  not  destroy  the 
uniformity  of  the  law,  nor  do  they  introduce  any  special  regula- 
tion in  counties  of  the  eleventh  class.  So  far  as  the  power  to 
appoint  deputies  is  concerned  the  rule  is  general  and  uniform 
throughout  the  state,  and  that  rule  is  that  such  county  officers 
as  are  allowed  to  act  by  deputy  may  everywhere  appoint  as 
many  deputies  as  a  prompt  discharge  of  their  official  duties  de- 
mands. But  this,  as  I  am  fully  aware,  does  not  meet  the  objec- 
tion of  appellant,  which  is  that  in  this  instance  the  officers  are 
allowed  to  appoint  deputies  whose  salaries  are  to  be  paid  out  of 
the  county  treasury.  This  objection  would  be  more  serious,  it 
seems  to  me,  if  the  law  contemplated  the  payment  of  salaries  of 
deputies  from  any  other  source.    But  it  does  not. 
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There  are  two  rules  for  the  compensation  of  deputies  in  the 
different  counties  of  the  state.  In  most  of  the  classes  a  lump 
sum  is  allowed  to  the  principal^  out  of  which  he  is  required  to 
pay  his  deputies;  in  a  smaller  number  of  classes — ^including  the 
eleventh — ^the  principal  is  allowed  a  fixed  salary,  and  certain 
deputies  are  allowed  fixed  salaries,  but  in  both  cases  the  salaries 
of  all  are  by  the  express  terms  of  the  statute,  to  be  paid  out  of 
the  county  treasury.  The  whole  question,  therefore,  resolves 
itself  into  this:  Can  the  legislature  establish  one  rule  of  com- 
pensation of  deputies  in  one  class  of  counties,  and  a  different 
rule  in  another  class  of  counties?  I  can  see  no  constitutional 
objection  to  such  an  exercise  of  power.  Under  either  rule  a 
compensation  proportionate  to  duties  may  be  secured;  and  for 
the  purpose  of  securing  such  compensation  a  division  of  counties 
into  classes  is  expressly  authorized,  and,  when  a  statute  or  a. pro- 
vision of  a  statute  has  no  other  object  or  effect  than  to  regulate 
compensation  of  officers,  the  provision  or  statute  is  tiniform 
and  general  if  it  applies  equally  to  all  the  counties  of  any  class, 
no  matter  which  of  the  two  rules  above  referred  to  is  followed. 

2.  What  has  been  said  is  also  a  sufficient  answer  to  the  con- 
tention that  the  provisions  of  section  173  are  in  conflict  with 
sections  4  and  5  of  article  XI  of  the  constitution. 

3.  Section  13  of  the  same  article  is  as  follows: 

"Sec.  13.  The  legislature  shall  not  delegate  to  any  special 
commission,  private  corporation,  company,  association,  or  in- 
dividual any  power  to  make,  control,  appropriate,  supervise,  or 
in  any  way  interfere  with  any  county,  city,  town,  or  municipal 
improvement,  money,  property,  or  effects,  whether  held  in  trust 
or  otherwise,  or  to  levy  taxes  or  assessments,  or  perform  any 
municipal  functions  whatever.'*  The  objection  that  the  pro- 
visions of  section  173  of  the  act  are  in  conflict  with  this  clause 
of  the  constitution  is  based  upon  the  contention  that  they  give 
the  designated  officers  the  power  to  control  and  appropriate 
county  revenues.  I  see  no  force  in  this  objection.  These  of- 
ficers do  not  control  or  appropriate  any  county  money — ^they  are 
merely  vested  with  a  discretionary  power  to  incur  expenses  with- 
in a  fixed  maximum,  which  expenses,  when  incurred,  become  a 
county  charge.  Such  a  discretionary  power  is  frequently  re- 
posed in  public  officers  by  general  laws,  and  since  the  power        j 
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conferred  in  this  case  is  only  for  the  purpose  of  regulating  of- 
ficial salaries,  the  law  is  a  general  law  because  it  applies  to  all 
counties  of  the  class  which  the  legislature  is  empowered  to  make 
for  the  purpose  of  regulating  official  salaries. 

4.  The  provisions  of  section  173  are  not  in  conflict  with  sec- 
tion 9  of  article  XI,  which  forbids  any  increase  of  compensation 
after  election  of  public  officers.    They  have  no  such  effect. 

This  disposes  of  all  questions  arising  upon  section  173  of  the 
statute,  except  those  relating  to  salaries  of  deputy  assessors.  By 
subdivision  21  above  quoted  it  will  be  seen  that  the  assessor  is 
authorized  to  appoint  a  number  of  deputies  during  the  months 
of  March,  April,  May,  and  June,  at  a  salary  of  five  dollars  per 
diem,  but  it  is  not  expressly  provided  that  they  shall  be  paid  by 
the  county.  By  section  216  it  is  enacted  that  ^^the  salaries  and 
fees  provided  in  this  act  shall  be  in  full  compensation  for  all 
services  of  every  kind  and  description  rendered  by  the  officers 
therein  named,  either  as  officers  or  ex  officio  officers,  their  depu- 
ties and  assistants,  unless  in  this  act  otherwise  provided.^'  It  is 
contended  that  the  salaries  of  the  deputy  assessors  cannot  be 
paid  out  of  the  county  treasury,  because  the  rule  is  that  all 
deputies  must  be  paid  out  of  the  salary  allowed  .to  the  principal, 
unless  in  this  act  otherwise  provided,  and  here,  it  is  said,  there 
is  no  provision  for  their  payment  in  any  other  manner.  The 
decision  of  this  point  involves  a  construction  of  subdivision  21 
of  section  173,  supra. 

It  is  true  that  it  is  not  therein  cfxpressly  declared  that  these 
deputies  shall  be  paid  out  of  the  county  treasury,  but  unless  that 
was  the  intention  of  the  legislature  the  clause  means  nothing, 
or,  if  it  means  anything,  it  is  an  absurdity.  Without  this  clause 
the  assessor  could  appoint  all  the  deputies  it  provides  for,  and 
more  if  he  chose  to  do  so,  but  he  would  have  to  pay  them  him- 
self. Evidently,  then,  the  legislature  intended  something  more 
than  merely  to  empower  him  to  appoint  and  pay  deputies,  for 
it  is  a  cardinal  rule  of  construction  that  every  clause  of  a  statute 
is  to  be  given  some  effect.  If,  then,  it  is  to  be  given  effect,  and 
is  at  the  same  time  to  be  denied  the  effect  of  authorizing  the 
payment  of  the  deputies  out  of  the  county  treasury,  it  can  mean 
only  this:  that  the  assessor,  out  of  a  salary  of  eighteen  hundred 
dollars  per  annum  and  some  small  percentage,  is  required  by  the 
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legislature  to  pay  hia  deputies  five  dollars  per  day,  a  payment 
which  for  the  number  of  deputies  authorized  would  far  exceed 
the  whole  income  of  the  ofl5ce.  We  cannot  attribute  this  absurd 
intention  to  the  legislature,  and  we  cannot  say  that  by  this 
clause  of  the  statute  they  intended  nothing  in  addition  to  what 
was  already  fully  provided  for.  The  only  conclusion  possible 
is  that  they  intended  the  deputies  to  be  paid  out  of  the  coimty 
treasury. 

6.  One  deputy  sheriff  and  two  deputy  clerks  were  appointed 
under  the  provisions  of  section  216  of  the  act,  which  allows  one 
additional  deputy  sheriff  and  two  additional  deputy  clerks  to  be 
appointed  in  any  county  in  which  an  additional  judge  of  the  su- 
perior court  is  provided  for. 

It  is  contended  that  this  provision  of  the  law  is  unconstitu- 
tional because  it  is  not  general  and  uniform.  But  it  is  general 
and  uniform.  It  applies  to  the  whole  state,  and  takes  effect  in 
any  county  immediately  upon  the  happening  of  the  condition 
upon  which  its  operation  depends,  viz.,  whenever  an  additional 
judgeship  is  created. 

The  judgment  in^each  case  should  be  affirmed,  and  it  is  so 
ordered. 

McFarland,  J.,  Henshaw,  J.,  Temple,  J.,  and  Van  Meet,  X, 
concurred. 

Oaroutte,  J,,  concurred  in  the  judgment. 


[L.  A«  No.  289.    Department  Two.-43eptember  18,  1807.] 

P.  W.  EHLERS,  Eespondent,  v.  WANNACK  BEOTHEES,  Ap- 
pellants. 

QuAirTUM  Mkbuit— Ettdwcs— Aschitxot's  BsBVicis— BzFKBra.^In  an  ao- 
tion  to  recover  the  reasonable  value  of  seryices  rendered  hj  an 
architect  in  drawinir  and  preparing  plans  and  specificationB  for 
buildings  proposed  to  be  erected  by  the  defendant,  after  evidence 
of  value  has  been  given  by  expert  witnesses,  it  is  error  for  the  court 
to  exclude  evidence  offered  by  the  defendant  as  to  the  length  of 
time  it  would  take  to  draw  the  plans  and  specifications.  In  such 
a  case,  the  jury,  or  court  sitting  as  a  jury,  is  not  concluded  by  tiie 
testimony  of  the  experts,  or  their  estimates  of  value. 
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IswAllbqatiosw  or  Sfbcial  CoNTBAcr.^Where  the  complaint  contains  apt 
allegation  of  the  reasonable  value  of  the  aervices  rendered,  and  in 
addition  alleges  a  special  contract  of  employment,  the  failure  to 
prove  such  special  contract,  and  the  finding  of  the  court  against  the 
same,  does  not  constitute  a  fatal  Tarianoe. 

In.— GoNDiTiosAL  Pbomisx  to  Pat— Fianuios.*An  answer  in  such  action 
setting  up  an  agreement  that  the  services  were  not  to  be  paid  for 
unless  the  defendants  were  able  to  secure  a  liquor  license  for  the 
sale  of  liquor  in  the  buildings,  and  their  inability  to  secure  the 
same,  constitutes  a  defense,  necessitating  a  finding  thereon.  And 
a  mere  finding  that  there  was  no  agreement  as  to  the  amount  to 
be  paid  for  the  services  is  insufficient. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial.  Waldo 
M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Murphey  &  Gottsehalk,  for  Appellants. 

John  W.  £emp,  for  Bespondents. 

McFARLAND,  J. — This  action  was  brought  to  recover  from 
the  defendants  the  reasonable  value  of  plaintiff's  alleged  services 
rendered  as  an  architect  in  drawing  and  preparing  certain  plans 
and  specifications  for  buildings  proposed  to  be  erected  by  the 
defendants.  Judgment  was  rendered  for  plaintiff  in  the  sum  of 
seven  hundred  and  fifty-one  dollars  and  forty-five  cents;  and 
from  the  judgment  and  an  ordef  denying  a  new  trial  the  defend- 
ants appeal. 

The  evidence  as  to  the  value  having  been  entirely  that  of  ex- 
pert witnesses,  who  differed  in  their  estimates  of  tBe  value,  the 
defendants  asked  one  of  the  witnesses  how  long  it  would  take  to 
draw  the  plans  and  specifications;  to  this  question  the  plaintiff 
objected  upon  general  grounds,  and  also  upon  the  ground  that 
it  was  not  the  proper  method  of  proving  the  value  of  plaintiffs 
services;  and  the  court  sustained  the  objection,  saying  that  ar- 
chitecture is  a  science,  and  that  the  value  of  an  architect's  labor 
is  not  to  be  measured  by  the  time  consumed.  Defendant  except- 
ed to  this  ruling,  and  the  question  thus  presented  is  the  most 
important  one  in  the  case,  although  the  arguments  of  counsel 
upon  the  point  are  very  meager.  The  ruling  was  erroneous.  It 
is  settled  law  that  a  jury,  or  a  judge  sitting  as  a  jury,  is  not  con- 
cluded by  the  testimony  of  experts  or  their  estimates  of  value. 
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The  province  of  Biich  testimony  is  only  to  aid  a  jury  in  coming 
to  a  conclusion;  and  it  does  not  exclude  the  consideration  of  any 
other  evidence  which  is  pertinent  to  the  issue  involved.  In  Ifc- 
Lean  v.  Crow,  88  Cal.  649,  this  court  approved  a  charge  by  which 
the  jury  were  instructed  that  ^Vhen  they  have  all  the  facts  and 
circumstances  attending  and  surrounding  the  transaction  the 
opinion  of  experts  as  to  value,  based  upon  the  same  evidence,  is 
not  conclusive;  their  opinions  are  not  to  be  substituted  for  the 
common  sense  and  judgment  of  the  jury.  The  purpose  of  their 
introduction  is  to  supplement  the  general  knowledge  and  expe- 
rience of  the  jury  in  relation  to  the  matters  before  them,  and 
thereby  to  aid  them  in  the  exercise  of  their  own  judgment,  to 
the  end  that  a  more  just  and  accurate  conclusion  as  to  the  value 
may  be  drawn  from  the  evidence.^'  In  EstaU  of  Dorlandy  63 
Cal.  281,  it  was  held  that  the  lower  court  was  not  bound  by  the 
opinions  of  professional  witnesses  as  to  the  value  of  an  attomey^s 
services.  The  general  authorities  are  to  the  same  effect.  (See  8 
Ency.  of  PL  and  Pr.  776,  and  quotations  from  judicial  opinionij 
in  notes  on  that  and  the  succeeding  page.)  Under  these  authori- 
ties the  jury  should  have  before  them  ^^all  the  facts  and  cir- 
cumstances attending  and  surrounding  the  transaction'^;  and  the 
time  reasonably  necessary  to  be  occupied  in  performing  the  ser- 
vices in  question  is  certainly  one  of  "the  facts  and  circumstances" 
which*  the  jury  should  have  before  them  when  called  upon  to 
determine  the  value  of  such  services.  Of  course,  in  certain  cases, 
evidence  of  the  time  occupied  in  performing  services  would  not 
be  of  any  very  great  weight.  For  instance,  in  a  suit  brought  by 
a  physician  to  recover  for  his  services  in  performing  a  difficult 
surgical  operation,  the  time  occupied  in  the  performance  of  such 
operation  would  not  be  of  much  importance,  although  even  in 
that  case  evidence  of  the  time  taken  would  be  admissible.  That 
also  would  be  so  with  respect  to  certain  kinds  of  services  ren- 
dered by  attorneys,  although  in  many  such  cases  the  time  occu- 
pied by  an  attorney  in  conducting  litigation  would  be  quite  mate- 
rial. In  a  case  like  the  one  at  bar,  where  a  jury  drawn  from  the 
general  mass  of  citizens  might  not  have  much  general  knowl- 
edge of  the  value  of  the  services  of  architects,  it  is  entirely  proper 
that  in  reaching  a  conclusion  as  to  the  value  of  such  services 
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ihey  should  know  about  how  long  it  would  reasonably  take  an 
architect  of  fair  capacity  in  his  profession  to  perform  the  ser- 
vices.  Of  course,  an  exceedingly  expert  architect  might  do  cer- 
tain work  in  less  time  than  one  less  expert,  and  in  such  case  the 
services  of  the  former  would  probably  be  considered  as  valuable 
as  those  of  the  latter,  irrespective  of  the  time  which  would  be 
required  for  either  to  do  the  work;  but  all  those  considerations 
can  easily  be  presented  to  a  jury.  And,  after  all,  time  reasonably 
necessary  to  perform  certain  services  is  clearly  one  of  the  ele- 
ments to  be  considered  by  a  jury  in  arriving  at  the  value.  Those 
following  a  particular  vocation,  although  it  may  be  a  learned 
or  scientific  one,  cannot  adopt  a  scheme  for  the  valuation  of 
their  own  services  which  will  bind  all  others;  and,  while  a  jury 
should  consider  the  testimony  of  experts  in  such  case,  still  they 
must  exercise  their  own  judgment  in  the  end,  and,  in  order  to 
do  so  with  full  knowledge  of  the  subject,  they  should  have  be- 
fore them  all  the  facts  tending  to  show  such  value,  among  which 
is  the  time  ordinarily  necessary  to  perform  the  services.  In  the 
case  at  bar,  the  court,  by  excluding  the  evidence  in  question,  evi- 
dently went  upon  the  erroneous  theory  that  the  testimony  of  ex- 
perts should  alone  be  considered.  For  this  reason  the  judgment 
must  be  reversed. 

It  is  averred  in  the  complaint  that  there  was  a  special  contract 
between  the  plaintiff  and  the  defendants  by  which  the  plaintiff 
was  to  draw  certain  plans  and  specifications,  and  to  superintend 
the  construction  of  buildings  to  be  erected  according  to  said 
plans,  and  was  to  receive  for  the  whole  of  such  services  five  per 
cent  of  the  estimated  cost  of  the  building;  that  after  certain 
plans  and  specifications  had  been  prepared  by  the  plaintiff  the 
defendants  refused  to  construct  any  of  such  buildings,  and  there- 
by prevented  the  plaintiff  from  carrying  out  the  contract,  and 
that  the  reasonable  value  of  plaintiff's  services  for  what  he  did 
before  stopped  was  a  certain  amount  for  which  he  brings  suit. 
The  evidence  shows,  and  the  court  found,  that  there  was  no 
special  contract;  and,  therefore,  it  is  contended  by  defendants 
that  there  is  a  fatal  variance  between  the  complaint  and  the 
findings  of  fact.  If  when  the  complaint  was  drawn  the  pleader 
knew  the  real  facts,  he  should  not  have  alleged  a  special  con- 
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tract;  but^  as  the  action  was  brought  to  recover  the  reasonable 
value  of  the  services  rendered,  we  do  not  see  that  the  variance 
was  material,  or  that  the  defendants  could  possibly  have  been  in- 
jured thereby  We,  therefore,  do  not  think  that  the  judgment 
should  be  reversed  upon  this  point. 

Appellants  contend  that  the  amount  found  by  the  court  as  to 
reasonable  value  of  respondent's  services  was  too  large  because 
one  per  cent  of  the  estimated  value  of  all  the  buildings  was  fixed 
as  the  proper  amount  for  the  preliminary  sketches  and  specifi- 
cations for  all  of  said  buildings,  while  in  fact  it  appears  that 
there  were  no  plans  or  specifications  for  one  of  said  buildings, 
to  wit,  the  pavilion;  but  it  is  not  necessary  to  examine  this  point 
closely,  because  upon  another  trial  that  matter  can  be  properly 
adjusted. 

In  their  answer  the  appellants  averred  that  respondent,  hav- 
ing learned  that  they  contemplated  the  erection  of  certain  build- 
ings, voluntarily  ofEered  his  services  as  architect;  that  they  told 
himthatthey  would  not  build  unless  they  could  procure  a  license 
for  the  sale  of  liquor  in  the  pavilion  and  music  hall  wtiich  they 
contemplated  erecting;  that  he  might  go  on  and  draw  the  speci- 
fications, if  he  saw  fit,  with  the  understanding  that  he  was  not 
to  receive  any  compensation  therefor  unless  appellants  procured 
the  said  license;  that  the  work  done  by  respondent,  and  for 
which  this  suit  is  brought,  was  done  with  that  understanding, 
to  wit,  that  he  should  not  be  paid  unless  the  license  was  pro- 
cured and  the  buildings  erected;  and  that,  not  being  able  to  pro- 
cure the  license,  the  erection  of  the  buildings  was  abandoned. 
There  was  no  finding  as  to  this  special  defense  of  the  defendants, 
and  we  think  with  appellants  that  the  failure  to  find  on  this  point 
was  erroneous.  Bespondent  contends  that  there  was  such  a  find- 
ing; but  the  finding  relied  on  was  simply  'Hhat  there  was  no 
agreement  between  the  plaintiff  and  defendants  as  to  the  amount 
to  be  paid  to  the  plaintiff,"  etc.  This  was  not  a  finding  as  to 
the  special  defense  set  up  by  the  defendant,  but  relates  merely  to 
the  amount.  It  was  merely  a  finding  that  there  was  no  special 
contract  as  to  any  particular  sum  that  was  to  be  paid  under  any 
eircumetanres,  but  does  not  dispose  of  the  question  raised  by  the 
answer,  whether  or  not  plaintiff  was  to  be  paid  anything  in  the 
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event  that  the  defendants  should  not  obtain  a  license^  and  should 
abandon  the  erection  of  the  building. 

The  judgment  and  older  denying  the  motion  for  a  new  trial 
are  reversed. 

Henshaw^  J.^  and  Temple^  J.,  concurred. 


[Sac.  No.  242.   Department  Two.— September  21,  18d7.] 

J.  E.  CLOWDIS,  Eespondent,  v.  FRESNO  FLUME   AND  IB- 
BIGATION  COMPANY,  Appellant. 

NxQLXOEircs— Mastbb  A17D  Sbbyant— Oabxlbss  Dbiviv g  of  Bitli.  nr  Highway 

— fiXBVABTT'B  K»OWI/BDGB  09  VlOIOirSBBBfl— lOHOBABOB  OF  MaBTKB.— Where 

injuries  were  inflicted  npon  the  plaintiff  by  a  vieions  bnU  negligent- 
ly driven  in  the  highway  by  Berrants  of  the  defendant,  to  whom 
the  care  of  the  animal  was  intrusted,  without  their  securing  it  in 
any  way,  notwithstanding  knowledge  on  their  part  that  the  bull 
was  wild  and  would  fight,  and  that  it  had  preyiously  knocked  an- 
other man  down  on  the  same  day,  and  had  threatened  attack  upon 
others,  the  defendant  is  liable  for  such  injuries,  although  he  may  have 
had  no  pievious  knowledge  of  the  vidousness  of  the  bull. 
Id.— Ibjubt  fbok  Vicious  A]iimai<— Ejiowlbdgb  of  Owbbb— Kbowlbdob  of 
Sbbvabt,  whbb  iMruTBD  to  Mastbb.— In  order  to  enforce  the  liability  of  the 
owner  of  an  animal  for  injuries  inflicted  thereby  to  another  per- 
son, it  must  appear  that  the  animal  was  in  fact  vicious,  and  that 
the  owner  had  knowledge  of  its  viciousness,  actual  or  imputed;  and 
though  knowledge  by  or  notice  to  a  servant  of  the  yiciousness  of 
the  master's  animal,  with  respect  to  which  he  is  charged  with  no 
duty,  is  not  notice  to  the  master,  yet  the  knowledge  of  a  servant  to 
whom  an  animal  is  intrusted,  of  its  vicious  or  ferocious  disposition, 
is  the  knowledge  of  the  master,  sufficient  to  render  him  liable  for 
injuries  caused  by  such  animal  while  in  the  custody  and  control  of 
such  servant. 

In.^OwirBB   with   NoTICB  of  ViOIOUSBBSS,  LiABLB  AB  iBSUBBB—NBGLIGnrCB 

Immatbbial.— Where  injury  is  caused  by  a  vicious  animal  which  the 
owner  knew  to  be  vidous,  at  the  time  of  and  previous  to  the  in- 
jury, the  owner  is  liable  as  an  insurer,  and  the  question  of  negli- 
gence in  such  case  in  immaterial. 
In.— Rbfbbsbntatioh  of  Mastbb  bt  Bbbvaitv— Duty  to  Pubuo— Imfbofbb 
PBBFOBi[AFOB.'WheTe  a  duty  is  owed  to  the  poblio,  a  servant  to  whom 
Its  performance  is  intrusted  represents  the  master,  however  subor- 
dinate or  menial  his  rank  may  be,  and  within  the  scope  of  his  em- 
ployment to  perfonu  such  duty,  his  knowledge  is  the  master's 
knowledge,  and  his  acts  the  master's  acts,  and  the  inquiry  as  to  the 
master's  responsibility  is  the  same  as  if  he  had  personally  entered 
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npon  the  performance  of  the  duty,  under  the  fame  drcumatances, 
and  with  the  same  knowledge  possessed  by  hia  servant;  nor  can 
a  failure  to  perform  snch,  dnty,  or  its  improper  performanoey  be 
excused  by  showing  that  ita  execution  was  intrusted  to  a  servant 
even  of  approved  carefulness,  knowledge,  or  skill,  but  it  must  be 
further  shown  that  the  servant  in  the  particular  matter  exercised 
the  full  degree  of  care,  and  showed  the  requisite  amount  of  skill. 

In.— NxOIilGSSCB  OF  SSBVABta— KnOWLSOGS  07  MaSTSB  IkXATSBIAL— KliOWI/- 

SDOS  AcQuiBXD  BT  Ssbvahts  Dubino  PsBroBXASCK.— The  master  is  liable 
to  third  persons  for  injuries  caused  by  the  negligent  performance  of 
the  duty  of  his  servants  while  acting  within  the  scope  of  their  em- 
ployment, and,  in  such  case,  all  question  as  to  the  master's  knowl- 
edge is  eliminated  as  immaterial;  and  the  fact  that  additional 
knowledge  of  facts  material  to  the  question  of  negligence  of  such 
servants  was  acquired  by  them  after  the  employment  was  under- 
takeh«  and  that  the  master  was  wholly  ignorant  of  those  facts, 
cannot  exonerate  the  master  from  liability  for  the  negligence  of 
his  servants. 

In.^JonrnxB  or  Oausxb  ov  Aonoir  nr  Ozre  Ck>ujrT— Ikjttst  nox  Axixal 
KMOwif  TO  BX  Vicious— NxoLiGXNGX  or  Bxbyaivts— Lfsraucnoirs  ufos 
Baoh  Causs  or  AcnoH— OoNrusioN  without  Pbxtupicb— Appsal.— 
Where  the  complaint  joined  in  one  count  two  distinct  causes  of 
action,  one  for  injury  caused  by  a  vicious  bull  of  defendant, 
which  defendant  knew  to  be  vicious,  and  the  other  for  injury  caus- 
ed by  the  negligent  performance  of  duty  by  the  servants  of  the  de- 
fendant in  the  care  and  driving  of  the  animal  intrusted  to  them 
by  the  defendant,  and  issue  was  joined  upon  each  cause  of  action, 
without  objection  to  their  union  in  one  count,  and  the  evidence  up- 
on each  cause  of  action  was  sufBcient  to  uphold  a  verdict  for  plain- 
tiff upon  either,  an  instruction  that  before  plaintiff  could  recover 
he  must  establish  the  facts  that  the  bull  at  the  time  he  inflicted 
the  injury  was  vicious,  and  that  defendant  had  knowledge  of  its 
vicious  character,  and  another  instruction  that  defendant  was  lia- 
ble for  injury  resulting  from  the  negligence  of  defendant's  em- 
ployees in  the  performance  of  their  duty,  are  not  contradictory  or 
self-destructive;  and  whatever  confusion  may  have  resulted  from 
failure  to  point  out  clearly  to  the  jury  the  full  distinction  between 
the  two  causes  of  action  must  have  tended  to  defendant's  advan- 
tage, and  is  not  ground  for  reversal  of  a  judgment  in  favor  of 
plaintiff,  upon  defendant's  appeal  therefrom. 

Id.— Damaqks— Vbbdict  hot  Exobssiw— CoNrLiOTma  Evidxncx— Psoor  roa 
PLAiNTirr.— Where  there  was  conflicting  evidence  as  to  the  nature  and 
permanence  of  the  injuries  received  by  plaintiff  from  the  attack 
of  a  vicious  bull,  for  which  defendant  is  liable,  but,  on  the  part 
of  the  plaintiff,  it  was  shown  that  the  coccjrx  was  fractured,  the 
muscles  of  the  region  atrophied,  the  sciatic  nerve  made  tender  and 
painful  to  pressure,  and  that  there  were  other  symptoms  of  spinal 
injury,  upholding  a  finding  that  plaintiff's  health  was  seriously  im- 
paired, if  not  positively  wrecked,  it  may  not  be  said  that  a  ver- 
dict for  the  plaintiff  for  damages  in  the  sum  of  five  thousand  five 
hundred  dollars  was  excessive. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County,  and  from  an  order  denying  a  new  triaL  E.  W.  Eidey, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  L.  Cory,  for  Appellant. 

The  corporation  defendant  was  not  chargeable  with  the 
knowledge  acquired  by  its  mere  ministerial  servants.  (4 
Thompson  on  Corporations,  sec.  5287;  Pomeroy's  Equity  Jur- 
isprudence, sec.  668;  Tiedeman  on  Equity,  sec.  100;  Fairfield 
Sav.  Bank  v.  Chase,  72  Me.  226;  39  Am.  Rep.  219;  Consolidated 
Coal  Co,  V.  Block  etc.  Co,,  53  111.  App.  565;  Orant  v.  Cole,  8  Ala. 
519;  Shaver  v.  New  York  etc.  Transp.  Co.y  31  Hun,  55;  Stiles  v. 
Cardiff  etc.  Co.,  33  L.  J.  Q.  B.  310;  Twigg  v.  Ryland,  62  Md. 
380;  50  Am.  Rep.  226;  Lahbe  v.  Corbett,  69  Tex.  503.)  Knowl- 
edge by  the  owner  of  yiciousness  is  essential  to  his  liability  for 
injuries  caused  by  a  vicious  animal.  {Laverone  v.  Mangiantiy 
41  Cal.  138;  10  Am.  Rep.  269;  Finney  v.  Curtis,  78  Cal.  498; 
Wilkinson  v.  Parrott,  32  Cal.  102;  Ficken  v.  Jones,  28  Cal.  618.) 
A  new  trial  should  be  granted  for  conflicting  and  contradictory 
instructions.  {Haight  v.  Valletta  89  Cal.  245;  23  Am.  St.  Rep. 
465;  Brown  v.  McAllistery  39  Cal.  573;  Aguirre  v.  Alexander^  58 
Cal.  21,  27;  MeCreery  v.  Everding,  44  Cal.  246;  Sappenfield  v. 
Main  Street  etc.  R.  R.  Co.,  91  Cal.  48.)  Also,  for  excessive  and 
unconscionable  damages.  No  constructive  malice  could  be  im- 
puted to  the  defendants  to  warrant  exemplary  damages. 

F.  Laning,  and  M.  E.  Harris,  for  Respondent. 

The  owner  of  a  vicious  animal,  knowing  its  vicious  propensi- 
ties, is  responsible  as  an  insurer  for  all  injuries  sustained  there- 
from by  a  person  free  from  fault.  {Laverone  v.  Mangianti,  41 
Cal.  138;  10  Am.  Rep.  269;  McCaskill  v.  Elliott,  5  Strob.  196; 
53  Am.  Dec.  706;  Partlow  v.  Haggarty,  35  Ind.  179;  Popplewell 
v.  Pierce^  10  Cush.  509;  Caldwell  v.  Snook,  35  Hun,  73.)  If  one 
drives  a  bull  along  a  highway,  knowing  its  propensity  to  attack 
and  gore  persons,  and  takes  no  precautions  to  prevent  it,  he  is 
responsible  if  such  an  attack  is  made.  (Cooley  on  Torts,  409; 
Hewes  v.  McNamara,  106  Mass.  281.)  The  knowledge  of  a  ser- 
vant, to  whom  an  animal  is  intrusted,  of  its  viciousness,  is  the 
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knowledge  of  the  master,  as  respects  liability  for  injuries  oom- 
mitted  by  it.  {BHce  v.  Bauer^  108  N.  Y.  428;  2  Am.  St.  Rep.  454; 
Cooley  on  Torts,  406,  note.)  Defendant  will  be  presumed  to 
know  of  the  known  and  ordinary  propensities  of  a  bull,  espec^ 
ially  of  a  wild  bull,  to  attack  people.  {Bamum  v,  Terpenning^ 
75  Mich.  557;  Linnehan  v.  Sampson^  126  Mass.  506;  30  Am. 
Rep.  692.)  The  defendant  is  responsible  for  the  negligence  of 
its  servants  or  agents  while  in  charge  of  the  bull,  and  acting  in 
the  scope  of  their  employment.  (1  Parsons  on  Contracts,  118; 
Bishop  on  Noncontract  Law,  sees.  436-40,  442,  445;  Weed  v. 
Panama  R.  R.  Co.,  17  N.  Y.  362;  72  Am.  Dec.  474;  MorawetK  on 
Corporations,  sees.  89,  90,  91,  95;  Cohen  v.  Dry  Dock  etc.  R.  R. 
Co.,  69  N.  Y.  170;  Bamum  v.  Terpenningy9upra.)  The  instruc- 
tions, taken  as  a  whole,  properly  present  the  law  applicable  to 
the  case,  and  any  seeming  conflict  between  isolated  parts  is 
not  ground  for  reversal.  {People  v.  Turcotiy  65  Cal.  126;  People 
V.  Dennisy  39  Cal.  636.)  The  amount  of  the  verdict  was  within 
the  discretion  of  the  jury,  and  was  not  excessive,  not  being  ob- 
viously disproportionate  to  the  injury  proved  by  plaintiff's  evi- 
dence. {Morgan  v.  Southern  Pac.  Co.y  95  Cal.  501;  Gorman  v. 
Southern  Pac.  Co.,  97  Cal.  1;  33  Am.  St.  Rep.  157;  Aldrichv. 
Palmsvy  24  Cal.  513;  Wheaton  v.  North  Beach  etc.  R.  R.  Co.,  36 
Cal.  590.) 

HENSHAW,  J. — Plaintiff  recovered  damages  for  injuries  in- 
flicted by  a  vicious  bull,  the  property  of  defendant.  He  averred 
that,  prior  to  the  attack  upon  him,  the  bull  was  of  a  vicious  dispo- 
sition and  dangerous  character,  and  that  the  fact  was  known  to 
defendant,  its  agents,  and  employees.  He  also  averred  that  the 
injury  was  occasioned  by  the  negligent  conduct  of  defendant's 
servants  engaged  in  driving  the  bull  upon  a  public  highway. 
Defendant  appeals  from  the  judgment  and  from  the  order  deny- 
ing a  new  trial. 

The  facts  disclosed  by  the  evidence  are  as  follows:  In  April, 
1895,  the  defendant,  which  was  engaged  in  the  lumber  business 
in  the  Sierra  Nevada  mountains,  in  Fresno  county,  sent  two  of 
its  employees,  John  Lovelace  and  6.  W.  Treece,  to  a  ranch  on 
Kings  river  known  as  "The  Grant,"  where  its  cattle  had  been  pas- 
turing  during   the   winter,  to   bring   them  to  the  mountains. 


! 


Sept.  1897.]    Clowdis  v.  Fbrsno  Flume  etc.  Co.         319 

There  were  some  thixty-six  head^  consistdng  of  bulls  and  steers. 
The  bull  in  question  vts  wild^  and  the  men  had  difficulty  in 
yoking  him.  On  the  second  day  after  they  started^  this  bull 
became  tired  and  troublesome  to  drive  and  was  allowed  to  re- 
main temporarily  at  the  ranch  of  Ben  McCloskey,  a  place  about 
four  miles  from  Sanger,  while  the  other  cattle  were  driven  on. 
About  noon,  during  the  absence  of  the  drivers,  McCloskey  and 
his  neighbor,  Martinez,  went  into  the  corral  to  look  at  the  ani- 
mal, and  while  they  were  walking  aroxmd  he  charged  upon  Mar- 
tinez, knocking  him  down,  jumped  the  fence,  and  went  out  into 
the  grainfield.  In  the  afternoon  Treece  and  Lovelace  returned 
for  the  bull,  when  McCloskey  related  to  them  what  had  taken 
place.  They  asked  why  he  had  not  corraled  the  animal.  McClos- 
key answered  that  he  had  only  a  single-barreled  shotgun,  and 
would  not  undertake  to  corral  that  bull  with  anything  less  than  a 
Winchester  rifle.  They  secured  the  bull,  and  themselves  on  horse- 
back drove  hitn  along  the  county  road  in  the  direction  of  the 
town  of  Sanger.  On  the  road  they  were  overtaken  by  two  men 
walking.  These  men  endeavored  to  pass  the  bull  and  walk 
ahead,  when  the  bull  turned  as  though  he  would  charge  them. 
One  of  the  drivers  rode  between  them  and  the  bull  and  warned 
them  to  look  out,  that  the  bull  had  already  knocked  one  man 
down  and  would  fight.  Proceeding  down  the  road  they  ap- 
proached a  culvert,  where  several  men  were  standing.  A  short 
distance  from  this  bridge  the  plaintiff  was  staking  a  horse  on 
land  adjoining  the  road,  and  which  he  had  at  that  time  leased 
and  was  in  possession  of.  As  the  drivers  and  the  bull  approached 
one  of  the  drivers  remarked:  ^TVe  will  see  some  fun,*'  or  'TVatch 
these  fellows  scatter  when  we  come  up  there  with  the  bull." 
Something  attracted  the  attention  of  the  men,  and,  not  liking 
the  appearance  of  the  bull,  they  made  for  an  adjoining  fence. 
Clowdis,  who  was  a  short  distance  away  and  behind  his  horse, 
did  not  observe  the  danger,  but  hearing  a  voice,  he  stepped  out 
from  behind  his  horse,  and  seeing  the  bull  on  the  bridge  asked 
if  he  would  fight.  The  question  was  answered  by  the  bull, 
which  at  once  charged.  Clowdis  turned  and  ran  for  an  out- 
house some  little  distance  off,  but  before  he  reached  it  he  was 
overtaken,  tossed  in  the  air,  and  received  the  injuries  complained 
of.    During  all  of  this  time  the  bull  was  driven  ahead  of  the  men, 


820  Olowdis  v.  Fbbsno  Fluhe  etc.  Co.    [118  CaL 

and  was  not  secnred  in  any  way.  He  was  six  years  old^  and  up  to 
October^  1894^  had  been  accnstomed  to  run  with  a  herd  of  dairy 
cows  on  the  range  in  the  mountains.  In  October,  1894,  he  was 
purchased  by  the  defendant  and  broken  to  an  ox  team,  and 
worked  about  six  weeks  and  then  placed  upon  pasture,  where  he 
remained  until  April,  1895.  Witnesses  for  the  defendant  testis* 
fied  that  during  the  six  weeks  when  he  worked  he  was  a  nervoua 
and  high-strung  animal,  but  before  this  time  had  not  displayed 
a  disposition  to  attack. 

Over  these  facts  there  is  little  or  no  dispute;  but  under  them 
appellant  contends  that  it  is  entitled  to  a  reversal.  Herein  it 
is  insisted  that  the  evidence  fails  to  show  foreknowledge  by  de- 
fendant of  the  vicious  disposition  of  the  animal. 

It  is  well  settled  in  cases  such  as  this  that  the  owner  of  an  an- 
imal, not  naturally  vicious,  is  not  liable  for  an  injury  done  by  it» 
unless  two  propositions  are  established:  1.  That  the  animal  in 
fact  was  vicious;  and  2.  That  the  owner  knew  it.  {Finney  r. 
Curtis,  78  Cal.  498.)  Thus,  if  an  animal  theretofore  of  peaceable 
disposition,  while  in  charge  of  the  master  or  of  a  servant,  sud- 
denly and  imexpectedly,  either  through  fear  or  rage,  inflicts  in- 
jury, neitlier  is  responsible,  if  at  the  time  he  was  in  the  exercise 
of  due  care.  But,  conversely,  the  owner  of  such  an  animal  know- 
ing its  vicious  propensities  is  liable  for  injury  inflicted  by  it 
upon  property  or  upon  the  person  of  one  who  is  free  from  fault 
(Laverone  v.  Mangianti,  41  Cal.  138;  10  Am.  Eep.  269.) 

These  propositions  are  accepted  by  appellant's  counsel;  but 
their  contention  in  argument  is  that  the  knowledge  by  defend- 
ant's servants  of  the  viciousness  was  acquired  at  such  time  and 
under  such  circumstances  that  it  could  not  be  conveyed  to  the 
defendant,  and,  therefore,  could  not  be  imputed  to  it  in  law; 
and,  further,  that  the  men  engaged  in  driving  the  bull  were  not 
agents  of  the  corporation,  but  mere  servants,  not  having  general 
charge  of  the  animal,  but  sent  upon  a  limited  mission  with  re- 
gard to  it,  and  that  for  this  additional  reason  their  knowledge 
cannot  be  held  to  be  the  knowledge  of  their  employer. 

It  is  quite  true  that  knowledge  by  or  notice  to  a  servant  charged 
with  no  duty  in  the  matter,  of  the  vicious  propensities  of  an  ani- 
mal owned  by  the  master,  is  not  notice  to  the  master.  The  rule, 
however,  is  that  a  servants  knowledge,  to  whom  an  animal  is  in- 
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trusted,  of  its  ferocious  disposition,  is  knowledge  of  the  master 
sufficient  to  render  the  latter  liable.  (Brice  v.  Bauer,  108  N,  Y. 
428;  2  Am.  St.  Eep.  454;  Cooley  on  Torts,  406,  and  note.) 

In  the  present  case  Lovelace  and  Treece  had  been  put  in  com- 
plete charge  of  the  bull.  It  is  a  fundamental  and  most  import- 
ant principle  of  the  law  governing  the  responsibility  of  masters 
that  whatever  duty  they  owe  to  the  public  (or  to  their  employees) 
must  be  performed,  and  a  failure  to  perform,  or  improper  per- 
formance, cannot  be  excused  by  a  showing  that  execution  was 
delegated  to  a  servant  even  of  approved  carefulness,  knowledge, 
or  skill.  It  must  further  be  shown  that  the  servant  in  the  par- 
ticular matter  exercised  the  full  degree  of  care  and  showed  the 
requisite  amount  of  skill.  And  this  is  true,  however  subordinate 
or  menial  may  be  the  rank  of  the  servant.  Whatever  be  his  posi- 
tion, in  that  special  employment  he  represents  the  master,  and 
within  its  scope  his  knowledge  is  the  master's  knowledge,  his 
acts  the  master's  acts.  {Higgins  v.  Williams^  114  Cal.  176;  Don- 
nelly 17.  San  Francisco  Bridge  Co.,  117  Cal.  417.)  Everyone, 
whether  acting  individually  or  through  agents,  is  bound  to  exer- 
cise ordinary  care  to  prevent  injury  to  the  person  or  property  of 
another.  (Civ.  Code,  sees.  1708,  1714,  2330,  2338.)  Therefore, 
when,  as  here,  Lovelace  and  Treece  had  been  sent  upon  an  inde- 
pendent mission,  and  put  in  complete  charge  of  the  animal,  they 
stood  in  the  perf ormaiice  of  their  task  in  the  place  of  the  defend- 
ant, and  the  question  of  defendant's  responsibility  will  be  an- 
swered as  may  be  answered  the  inquiry:  What  would  have  been 
the  master's  responsibility  and  liability  had  he  personally  been 
in  charge  of  the  animal?  To  this  there  can  be  but  one  answer. 
He  would  have  been  liable.  Twice  before  on  that  very  day  had 
the  bull  evinced  its  ugly  disposition  by  attacks  actual  and  threat- 
ened. Here  was  ample  proof  of  the  fact  of  viciousness  and  of 
the  knowledge  of  that  fact  brought  home  to  the  master. 

There  is  yet  another  and  independent  view  of  the  matter  which 
may  be  taken,  and  in  this  is  eliminated  all  question  of  the  mas- 
ter's knowledge.  That  view  turns  upon  the  master's  liability  for 
the  negligent  performance  by  a  servant  of  a  duty  within  the  scope 
of  his  employment.  The  driving  of  the  bull  upon  the  highway 
was  not  only  within  the  employment  of  Lovelace  and  Treece, 
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but  it  was  their  express  t^k.  In  the  performance  of  this  duty, 
if  inJTuy  was  occasioned  to  one  without  fault  by  reason  of  their 
negligence,  the  master  was  liable.  At  the  outset  of  the  drive, 
when  the  men  may  be  assumed  to  have  believed  that  the  beast 
was  gentlCy  if  it  had  suddenly  and  unexpectedly  attacked  and 
injured  some  person,  it  might  well  be  argued  that  they  were 
performing  their  task  with  due  care,  and  that  for  the  unexpected 
onslaught  the  master  was  not  liable.  But  when  thereafter  while 
engaged  in  this  undertaking  they  acquired  knowledge  of  the 
animal's  evil  propensities,  it  became  a  question  of  fact  for  the 
jury  whether  or  not  they  exercised  the  requisite  degree  of  care 
in  their  subsequent  management  of  it.  The  circumstance  that 
the  additional  knowledge  was  acquired  by  them  after  the  em- 
ployment was  undertaken,  and  was  not  known  either  to  them  or 
to  their  employer  at  the  time  it  commenced,  would  not  exoner- 
ate the  latter.  If  the  conductor  of  a  passenger  train  should  at 
any  time  during  the  journey  discover  a  defective  wheel  and,  con- 
tinuing the  trip,  injury  should  thereby  residt,  the  company 
would  not  be  exonerated  because  the  knowledge  was  acquired 
after  the  train  had  started.  Yet  there  is  no  difference  in  princi- 
ple between  the  cases,  and  what  difference  exists  is  merely  in 
the  degree  of  care  exacted  by  law. 

Precisely  such  a  cause  of  action  as  the  one  which  we  have  been 
considering  was  that  of  Ficken  v,  Jones,  28  Cal.  618;  and  an- 
other in  which  the  question  is  considered  with  much  elaboration 
is  that  in  Barnum  v.  Terpenning,  75  Mich.  557. 

This  is  unquestionably  a  distinct  cause  of  action  from  that 
which  would  hold  the  master  responsible  by  reason  of  his  fore- 
knowledge; but  the  complaint  in  this  case  sufficiently  charges 
upon  both  causes  of  action.  True,  they  are  joined  in  one  count, 
but  no  objection  was  made  to  the  pleading  upon  this  ground. 

Appellant  complains  of  the  instructions  given  by  the  court  as 
being  contradictory  and  self-destructive.  In  one  part  of  the 
charge  the  jury  was  instructed,  in  effect,  that  defendant  was  lia- 
ble for  injury  resulting  from  the  negligence  of  its  employees  in 
the  performance  of  a  given  duty.  In  another  part  the  jury  was 
told  that  before  plaintiff  could  recover  he  must  establish  the 
facts  that  the  bull,  at  the  time  he  inflicted  injury,  was  vicious, 
and  that  defendant  had  knowledge  of  its  vicious  character. 
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But  this  grievance  has  its  foundation  in  appearance  rather 
than  in  substance.  Undoubtedly,  it  would  have  been  well  found- 
ed had  the  pleading  been  confined  to  a  charge  that  injury  wab 
occasioned  by  an  animal  which  defendant  knew  to  be  vicious  at 
the  time.  In  such  instances  the  owner  is  an  insurer  against  the 
acts  of  the  animal  to  one  who  is  injured  without  fault,  and  the 
question  of  the  owner^s  negligence  is  not  in  the  case.  (Laverone 
V.  Mangianti  supra;  10  Am.  Eep.  269.)  But  the  action  at  bar 
charged  not  only  upon  this  but  upon  another  and  distinct  cause 
of  action,  namely,  an  action  for  damages  occasioned  by  the  neg- 
ligent performance  upon  the  part  of  defendant's  servants  of  an 
employment  with  which  they  were  intrusted.  Here,  proof  of  neg- 
ligence was  essential  to  a  recovery.  It  would  certainly  have  been 
better  if  the  instructions  had  more  clearly  recognized  the  distinc- 
tions between  these  two  causes  of  action.  But  in  and  of  them- 
selves they  were  not  wrong  in  point  of  law,  nor,  under  a  com- 
plaint charging  upon  both  causes  of  action,  were  they  contradic- 
tory. Both  causes  of  action  were  here  charged,  though  joined  in 
one  count;  upon  both  issue  was  joined,  and  to  both  evidence  was 
addressed  sufficient  to  uphold  the  verdict  of  the  jury  upon  either. 
The  instructions  could  not  then  have  injured  appellant,  and,  if, 
by  failing  clearly  to  recognize  the  distinctions  pointed  out,  they 
served  to  confuse  the  jury,  that  confusion  must  certainly  have 
tended  to  defendant's  advantage. 

The  jury  rendered  a  verdict  for  plaintiiBE  in  the  sum  of  five 
thousand  five  hundred  dollars.  There  was,  as  is  usual,  much 
conflict  in  the  testimony  of  the  physicians  over  the  nature  and 
permanency  of  the  injuries.  But  on  the  part  of  plaintiff  it  was 
shown  that  the  coccyx  was  fractured,  the  muscles  of  the  region 
atrophied,  the  sciatic  nerve  tender  and  painful  to  pressure,  with 
other  symptoms  of  spinal  injury,  upholding  a  finding  that  plain- 
tiff's health  was  seriously  impaired,  if  not  positively  wrecked. 
It  may  not  be  said  imder  such  a  statement  that  the  verdict  was 
excessive. 

The  judgment  and  order  appealed  from  are  aflSbrmed. 

McFarland,  J.,  and  Temple,  J.,  concurred. 
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[Grim.  No.  247.    Department  Two.— September  21,  1897.] 

THE   PEOPLE  Eespondent,  v.  CLARENCE   TURNER,  Ap- 

pellant. 

GBumf  AL  Law— Ajbbault  WITH  Intxnt  to  Mxtbdkb— Etidxncx— iDEirnriCATiov 
or  DsrxnDAiiT— GB088-SXAMINATION— AppABXiM—TTpon  B  charge  of  a»aiilt 
with  intent  to  commit  murder,  where  the  identification  of  the  de- 
fendant by  the  prosecuting  witness  was  a  vital  point  in  the  case,  it 
is  permissible  and  important  for  the  defendant  to  impair,  so  far 
as  he  can  by  le^ral  evidence,  the  force  of  the  identifying  evidence, 
and  it  is  legitimate  cross-examination  upon  the  question  of  identity 
to  aslc  the  witness  concerning  the  apparel  of  his  assailant,  and  upon 
answer  made  that  the  coat  of  defendant  exhibited  to,  him  was  Hk« 
the  coat  worn,  it  is  proper  to  show  that  upon  the  preliminary  ex- 
amination, and  upon  the  former  trial  the  same  witness  had  iden- 
tified the  same  garment  with  positiveness,  and  that  evidence  was 
afterward  adduced  upon  the  former  trial  to  show  that  defendant 
had  purchased  it  subsequent  to  the  date  of  the  alleged  offense,  and 
it  is  reversible  error  to  refuse  to  permit  such  evidence. 

In,— Pistol  not  Identifibd— Strikiho  Out  Evidbncb— Ihstruction  to  Do- 
BBOARD— Erbob  NOT  RxvxBsiBLB.- Where  the  prosecuting  witness  gave  a 
general  description  of  the  sice  and  appearance  of  the  pistol  with 
which  he  had  been  threatened,  and,  over  defendant's  objection,  it 
was  shown  that  when  arrested  defendant  had  two  loaded  pistoln, 
one  of  which  was  admitted  in  evidence,  but  there  was  no  attempt 
of  the  prosecuting  witness  to  identify  it,  and  upon  proof  by  the 
defendant  that  the  pistols  were  purchased  by  him  after  the  date 
of  the  assault,  the  court  reconsidered  its  ruling  and  struck  out  all 
the  evidence  as  to  defendant's  pistols,  and  instructed  the  jury  to  din- 
regard  it,  although  it  would  have  been  a  wiser  procedure  for  the 
court  in  the  first  instance  not  to  reoelTe  the  evidence  until  satis- 
fied of  its  admissibility,  yet,  under  the  circumstances,  it  cannot  be 
said  that  the  injury  from  the  admission  of  the  evidence  afterward 
stricken  out  was  reversible  error. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  and  from  an  order  denying  a  new 
trial.    E.  A.  Belcher,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Beel  B.  Terry,  for  Appellant. 

W.  F.  Fitzgerald,  Attorney  General,  and  Charles  H.  Jackson, 
Deputy  Attorney  General,  for  Respondent. 

HENSHAW,  J. — ^Defendant  appeals  from  a  judgment  of  con- 
yiction  for  assault  with  intent  to  commit  murder. 
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The  prosecuting  witness.  Dyer,  testified  that  he  was  assaulted 
in  his  room  about  midnight  by  a  man  who  knocked  him  sense- 
less with  a  slung-shot,  and  who,  upon  his  recovering  conscious- 
ness, presented  a  pistol  and  threatened  to  kill  him.  He  grappled 
with  his  assailant,  who  broke  away  and  fled.  He  had  never  seen 
him  before,  but  two  weeks  afterward,  at  the  Oakland  city  jail, 
recognized  the  defendant  as  the  man.  He  further  testified  upon 
direct  examination  that  the  man's  hat  was  upon  the  back  of  his 
head,  the  light  shone  upon  his  face,  he  saw  his  features  dis- 
tinctly, and  so  identified  him. 

Upon  cross-examination  he  was  asked  as  to  the  clothing  worn 
by  his  assailant,  and  answered  that  he  wore  an  overcoat  like  that 
which  was  in  court  and  was  exhibited  to  him.  He  was  then 
asked  if,  upon  the  preliminary  examination  and  upon  the  former 
trial,  he  had  not  positively  identified  the  coat  as  being  the  one 
worn  by  the  man  who  entered  his  room.  Objection  to  this  line 
of  examination  was  sustained. 

The  identification  of  the  defendant  by  the  prosecuting  witness 
was  a  vital  point  in  the  case,  and  it  was  clearly  permissible  and 
important  for  the  defendant  to  impair,  so  far  as  he  could  by  legal 
evidence,  the  force  of  this  testimony.  It  was  legitimate  cross- 
examination  upon  the  question  of  identity  to  ask  the  witness 
concerning  the  apparel  of  his  assailant.  He  having  answered 
that  the  coat  exhibited  was  like  the  coat  worn,  it  was  perfectly 
proper  to  show  a  variance  between  this  statement  and  that  made 
by  the  same  witness  upon  a  former  trial  when  he  identified  with 
positiveness  the  particular  garment.  For  it  is  apparent  that  a 
failure  by  a  witness  upon  a  second  trial  to  speak  with  certainty 
upon  a  matter  made  the  subject  of  absolute  identification  upon  a 
former  trial  would,  unless  the  discrepancy  were  satisfactorily  ex* 
plained,  tend  to  weaken  and  impair  the  effect  of  his  evidence. 
Particularly  is  this  true  under  the  circumstances  here  presented, 
where  it  is  made  to  appear  that  upon  the  former  trial  the  de- 
fendant, after  the  positive  identification  of  the  overcoat,  pro- 
duced strong  evidence  to  show  that  he  had  purchased  it  subse- 
quent to  the  date  of  the  alleged  offense. 

The  prosecuting  witness  gave  a  general  description  of  the  size 
and  appearance. of  the  pistol  with  which  he  had  been  threatened. 
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Over  objection  of  defendant^  it  was  permitted  to  be  shown  thar 
when  arrested  two  weeks  after  he  had  in  his  possession  two 
loaded  pistols^  and  one  of  them  was  admitted  in  evidence. 
There  was  not  the  slightest  attempt  at  identification  of  this  pis- 
tol by  the  complaining  witness.  The  defendant  then  proved 
that  the  two  pistols  had  been  purchased  after  the  date  of  the  as- 
sault. At  this  point  the  court  reconsidered  its  ruling  and  struck 
out  all  of  the  evidence  on  either  side  relative  to  the  pistols  sav- 
ing the  statement  of  the  prosecuting  witness^  and  the  jury  was 
instructed  to  disregard  it.  Defendant  complains  that  the  injury 
done  him  by  the  admission  of  improper  evidence  was  not  cured 
by  the  subsequent  order  striking  it  out.  It  would  be  a  wiser  pro- 
cedure, certainly  in  criminal  trials,  for  the  court  not  to  receive 
evidence  until  satisfied  of  its  admissibility.  For  there  can  be 
no  doubt  that  the  effect  of  injurious  evidence  improperly  admit- 
ted can  never  be  wholly  removed  by  an  instruction  to  disregard 
it.  Yet  we  are  not  prepared  to  say  that  in  this  case  the  injury 
amounted  to  reversible  error. 

No  other  points  presented  by  appellant  seem  to  call  for  con- 
sideration. 

The  judgment  and  order  are  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 

Temple,  J.,  and  McFarland,  J.,  concurred. 


[Grim.  No.  222.    Department  One.— September  22,  1897.] 
THE  PEOPLE,  Respondent,  v.  MANUEL  GOMEZ,  Appellant. 

Obimikal  Law— Amault  with  Iht»nt  to  Gomhit  Rafs— Sufficxxnct  of  Eti- 
D«NC«— Credibility  or  Witnb88E8— Pboviwce  o»  Jubt.— The  evidence  of 
the  prosecutrix  alone  may  be  sufficient  to  support  a  verdict  of  guilty  of  an 
assianlt  with  intent  to  commit  rape;  and  when  her  evidence  is  cor- 
roborated by  the  testimony  of  another  witness,  the  verdict  will  not 
be  disturbed,  except  under  very  exceptional  circumstances,  the  cred- 
ibility of  the  witnesses  being  essentially  a  matter  for  the  jury  to 
pass  upon. 

Id.—- Willing  Submission  of  Gibl  undxb  Agb  of  Oonsbnt— Sivpls  AflSAUiT 
not  Involvbd—Instbuction.-— Where  the  prosecutrix  was  a  girl  under  the 
age  of  consent,  and  whatever  occurred  took  place  with  her  entire 
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willingness,  the  offense  of  simple  assault  is  not  in  the  case,  the  ele- 
ment of  force  being  wanting;  and,  upon  a  charge  of  an  assault  with 
intent  to  commit  rape,  it  is  proper  for  the  court  to  instruct  the 
jury  tliat  their  verdict  should  be  either  guilty  of  the  offense  charged, 
or  not  guilty. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  and  from  an  order  denying  a  new 
trial.     Geo.  H.  Bahrs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  E.  Highton,  and  Theodore  J.  Eoche,  for  Appellant. 

W.  P.  Fitzgerald,  Attorney  General,  and  Charles  H.  Jackson, 
Deputy  Attorney  General,  for  Bespondent. 

GAROUTTE,  J.— The  defendant  has  been  convicted  of  an 
assault  with  intent  to  commit  rape.  Upon  this  appeal  he  insists 
that  the  evidence  is  insufficient  to  support  the  verdict.  In  view 
of  the  record  before  us,  this  contention  cannot  be  successfullj 
maintained.  In  many  cases  decided  by  this  court  of  the  nature 
here  under  investigation  it  has  been  held  that  the  evidence  of 
the  prosecutrix  alone  may  be  sufficient  to  support  the  verdict. 
In  this  case,  if  her  evidence  was  believed  by  the  jury,  it  was  am- 
ply sufficient  to  authorize  the  verdict  rendered.  In  addition  to 
the  evidence  of  the  prosecutrix  we  find  in  the  record  the  testi- 
mony of  another  witness  fully  corroborating  all  material  mat- 
ters of  which  she  testified.  Under  such  circumstances  we  will 
not  disturb  the  verdict  of  the  jury  for  the  reason  urged.  The 
credibility  of  these  two  witnesses  was  a  matter  essentially  foi 
the  jury  to  pass  upon,  and  their  determination  as  to  that  fact 
will  not  be  set  aside  by  this  court,  save  under  very  exceptional 
circumstances.  Those  circumstances  are  not  present  in  this 
case. 

It  is  claimed  that  the  court  committed  an  error  in  charging  the 
jury  that  their  verdict  should  be  either  guilty  of  the  offense 
charged,  or  not  guilty.  It  is  insisted  that  by  such  charge  the 
court  in  effect  told  the  jury  that  the  offense  of  "assault^'  was  not 
included  in  the  information.  We  assume  that  such  was  the  ef- 
fect of  the  instruction,  and  yet  upon  such  assumption  the  charge 
given  was  the  only  proper  one.    The  prosecutrix  was  a  girl  under 
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the  age  of  consent.  Whatever  occurred  between  her  and  the 
defendant  took  place  with  her  entire  free  will.  There  was  no 
protest  or  objection  npon  her  part  to  the  doing  of  everytning 
that  was  done,  but,  upon  the  contrary,  her  willingness  is  fully 
established.  Undei  such  circumstances  the  offense  of  "assault'' 
is  not  in  the  case.  The  evidence  in  no  way  points  toward  it; 
for  an  attempt  to  use  force  is  a  necessary  element  of  every  assault. 
Here  there  is  no  pretense  of  such  an  attempt.  If  in  the  minds 
of  the  jury  the  acts  of  defendant  were  not  done  with  an  intent 
to  commit  rape,  no  crime,  under  this  information,  was  proven; 
for  then  the  age  of  the  prosecutrix  became  an  immaterial  mat- 
ter. If  the  defendant  had  been  charged  in  the  first  instance 
with  the  offense  of  assault,  instead  of  the  offense  here  standing 
against  him,  he  could  not  have  been  legally  convicted  under  this 
evidence,  for  the  element  of  force  ia  wanting,  and  hence  there  is 
no  assault.  People  v,  Verdegreen,  106  Cal.  211,  46  Am.  St.  Rep. 
234,  is  not  opposed  to  these  views,  but  upon  a  careful  reading 
will  be  found  fully  supporting  them. 
Judgment  and  order  aflSrmed. 

Van  Fleet,  J.,  and  Harrison,  J.,  concurred. 


rCrim.  No.  304.    Department  One.— September  22,  1897.] 

THE  PEOPLE,  Respondent,  v.  WILLIAM  LUDWIG,  Appel- 
lant. 

Gkimtkal  Law— Trial— Oral  Ohabgs— Shorthand  NoTBS—pRBsnifPTioKUPOX 
Appsal.— Where  the  record  upon  appeal  from  a  judgment  of  oonyiction 
in  a  criminal  case  shows  that  oral  instructions  were  given  to  the 
Jury,  but  fails  to  show  that  the  oral  charge  was  not  taken  down  in 
shorthand  by  the  phonographic  reporter,  the  legal  presumption  is 
that  it  was  so  taken  down,  and  the  fact  that  no  transcribed  copy  of 
the  reporter's  notes  appears  in  the  record  does  not  overcome  the 
presumption,  such  copy  being  no  part  of  the  record  unless  indorsed 
by  the  judge;  and  it  devolves  upon  the  appellant  to  show  by  bill 
of  exceptions  that  the  oral  charge  was  not  in  fact  taken  down  by 
the  reporter  to  overcome  the  presumption  to  the  contrary. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.      W.  G.  Lorigan,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

H.  V.  Morehouse,  and  F.  J.  Hambly,  for  Appellant. 

William  P.  Fitzgerald,  Attorney  General,  and  C.  W.  Post, 
Deputy  Attorney  General,  for  Eespondent. 

GABOUTTE,  J.— Defendant  appeals  from  the  judgment.  He 
asks  for  a  reversal  upon  the  ground  that  the  court  orally  in- 
structed the  jury,  and  that  such  instructions  when  given  were 
not  taken  down  by  the  phonographic  reporter  as  contemplated 
by  section  1093  of  the  Penal  Code. 

If  the  facts  are  as  contended  for  by  appellant,  he  has  shown 
reversible  error,  but  he  fails  in  establishing  those  facts.  The 
minutes  of  the  trial  disclose  that  oral  instructions  were  given  to 
the  jury,  but  we  fail  to  find  anything  in  the  record  showing  that 
they  were  not  taken  down  at  the  time  by  the  phonographic  re- 
porter. The  legal  presumption  is  that  such  was  the  fact,  and  it 
is  for  the  defendant  to  overthrow  that  presumption.  {People  v. 
Ferris,  66  Cal.  442.)  Defendant  produces  the  judgment-roll,  or 
more  properly  speaking,  the  record  of  the  action,  and  this  rec- 
ord contains  no  charge  of  the  court  to  the  jury.  He  argues  that 
the  instructions  are  made  a  part  of  the  record  of  the  action  by 
section  1207  of  the  Penal  Code,  and  that  when  he  produces  the 
record  of  the  action,  properly  certified,  containing  no  instruc- 
tions, it  must  J)e  assumed  that  the  charge  was  not  taken  down 
by  the  phonographic  reporter.  In  People  v.  January,  77  Cal. 
179,  the  trial  judge  gave  an  oral  charge  to  the  jury  which  was 
taken  down  by  the  shorthand  reporter,  but,  when  transcribed, 
the  judge  refused  to  indorse  it  as  the  charge  given.  Upon  ap- 
peal, in  construing  sections  1176  and  1207  of  the  Penal  Code, 
this  court  held  that  the  record  of  the  action,  as  referred  to  in 
section  1207,  should  only  contain  those  instructions,  written  and 
oral,  that  are  indorsed  by  the  judge,  and  for  that  reason  refused 
to  consider  the  oral  charge  written  out  and  certified  by  the  re- 
porter which  was  not  indorsed  by  the  judge.  In  that  case  there 
was  no  bill  of  exceptions.  Upon  the  legal  principles  there  de- 
clared the  record  of  this  action  more  properly  establishes  the 
fact  that  the  charge  when  transcribed  by  the  reporter  was  not 
indorsed  by  the  judge  of  the  trial  court  than  it  does  the  fact  con- 
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tended  for  by  defendant,  to  wit,  that  the  charge  was  not  taken 
down  by  the  reporter.  As  already  suggested,  the  presumption 
is,  that  the  charge  was  taken  down,  and  we  are  satisfied  that  pre- 
sumption is  not  overthrown  by  the  showing  m^ide,  in  view  of 
the  law  as  declared  in  the  January  case. 
Judgment  affirmed. 

Van  Fleet,  J.,  and  Harrison,  J.,  concurred. 


[S.  F.  No.  471.    Department  One.— September  22,  1897.] 
BLDOLF  HAGEN  et  al..  Respondents,  v.  ADOLPH  H.  BETH 
et  al..  Appellants. 

Haitdatobt  Injunction—Rkmoval  of  Tbads  SiaNS  Pkndbnt*  Lite.— The 
granting  of  a  mandatory  injunction  pending  the  trial  of  an  action, 
and  before  the  rights  of  the  parties  in  the  subject  matter  which  the 
injunction  is  designed  to  effect  hare  been  deflnitiTely  ascertained, 
is  not  permitted  except  in  extreme  cases  where  the  right  thereto  is  cleariy 
established,  and  it  appears  that  irreparable  injury  will  flow  from  the  re- 
fusal ;  and  in  an  action  to  enjoin  the  use  of  a  trade  name  a  mandatoiy 
injunction  to  compel  the  removal  of  trade  signs  by  the  defendants 
pendente  lite  is  erroneous,  where  the  ultimate  rights  of  the  parties  cannot 
be  determined  in  advance  of  the  trial  of  the  action. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City  and 
County  of  San  Francisco,  granting  a  preliminary  injunction. 
A.  A.  Sanderson,  Judge. 

The  facts  are  stated  in  Schwarz  v.  Superior  Court,  111  Cal. 
106. 

Morrison  &  Foerster,  for  Appellants. 

J.  J.  Scrivner,  for  Respondents. 

VAN  FLEET,  J. — ^Appeal  from  an  order  granting  a  prelimin- 
ary injunction. 

The  nature  of  the  present  action  and  the  terms  of  the  order 
appealed  from  will  be  found  sufficiently  stated  in  Schwarz  v,  Su- 
perior Court,  111  Cal.  106,  where  the  same  order  was  under  con- 
sideration upon  certiorari  to  review  the  action  of  the  court  below 
in  attempting  to  punish  these  appellants  for  contempt  for  an  al- 
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leged  violation  of  its  terms.  It  was  there  held  that  the  order^  in 
80  far  as  it  directed  and  required  the  removal  of  the  obnoxious 
signs^  was  mandatory  in  character. 

To  the  extent  that  the  injunction  is  mandatory  it  was  erro- 
neously granted.  The  granting  of  a  mandatory  injunction  pend- 
ing the  trial,  and  before  the  rights  of  the  parties  in  the  sub- 
ject matter  which  the  injunction  is  designed  to  afiEect  have  been 
definitively  ascertained  by  the  chancellor,  is  not  permitted 
except  in  extreme  cases  where  the  right  thereto  is  clearly  estab- 
lished and  it  appears  that  irreparable  injury  will  flow  from  its 
refusal.  (High  on  Injunctions,  sec.  2;  Gardner  v,  Stroever,  81 
Cal.  148.) 

The  showing  in  the  record  before  us  is  not  such  as  to  entitle 
respondents  to  have  the  objectionable  signs  removed  pending  the 
final  determination  of  the  rights  of  the  parties  in  the  disputed 
name.  It  cannot  be  determined  therefrom  what  the  final  judg- 
ment as  to  those  rights  may  or  should  be  upon  a  trial  of  the 
action. 

As  to  the  merely  preventive  features  of  the  injunction,  we  can- 
not say  that  the  showing  was  insufficient  to  invoke  the  discre- 
tionary power  of  the  court,  and  the  order  in  that  respect  should 
stand. 

The  other  questions  discussed  are  such  as  will  more  appro- 
priately arise  upon  a  trial  on  the  merits. 

The  order  is  reversed,  with  directions  to  the  court  below  to 
modify  its  injunction  by  striking  therefrom  the  requirement  for 
the  removal  of  the  signs. 

Garoutte,  J.,  and  Harrison,  J.,  concurred. 
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[Grim.  No.  248.    Department  Two.— September  22,  1897.] 

THE  PEOPLE,  Respondent,  v.  GEOEGE  PATRICK,  Appel- 
lant. 

Gbihinal  IiAW— Suspension  or  Sxntbncs—Dissctiok  roB  DBPOBTAnoxr.— 
After  a  verdict  convicting  a  defendant  of  a  felony  has  been 
rendered,  an  order,  made  at  his  request,  by  its  terms  directing  a 
suspension  of  judgment  and  allowing  him  to  ship  upon  a  United 
States  deep  water  vessel,  and  requiring  the  sheriff  to  make  a  due 
return  thereof  to  the  court,  is,  in  legal  effect,  a  mere  order  that 
sentence  be  suspended  until  further  order  of  the  court;  and  the 
court  has  jurisdiction,  several  years  thereafter,  to  set  aside  such 
order,  and  sentence  the  defendant  to  imprisonment 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.    E.  A.  Belcher,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  HofiE  Cook,  for  Appellant. 

W.  P.  Fitzgerald,  Attorney  General,  and  Charles  H.  Jackson, 
Deputy  Attorney  General,  for  Respondent. 

McFARLAND,  J. — The  defendant  was  charged  with  hurglary, 
was  convicted  of  burglary  in  the  second  degree,  and  was  sen- 
tenced to  suffer  imprisonment  of  five  years  in  state  prison.  He 
appealed  from  the  judgment  upon  the  judgment-roll  alone. 

On  June  22,  1892,  after  the  verdict  of  guilty  had  been  ren- 
dered, the  court  entered  the  following  order:  "In  this  cause  the 
defendant  having  been  heretofore  convicted  of  the  crime  of  bur- 
glary, and  this  being  the  day  set  for  sentence,  therefore,  upon 
motion  of  counsel  for  defendant,  and  the  district  attorney  con- 
senting thereto,  it  is  hereby  ordered  that  sentence  in  this  cause 
be  and  the  same  is  hereby  suspended,  and  the  defendant  herein 
is  hereby  allowed  to  ship  upon  the  United  States  ship  Inde- 
pendence,' a  deep  water  vessel,  and  it  is  hereby  ordered  that  the 
sheriff  of  the  city  and  county  of  San  Francisco  be  and  is  ordered 
to  make  a  due  return  to  this  court.*'  On  June  29,  1893,  the 
sheriff  solemnly  made  a  return — as  though  he  had  been  execut- 
ing a  judgment — as  follows:  'T[  hereby  certify  that  I  delivered 
the  prisoner,  George  Patrick,  on  board  the  receiving  ship  'In- 
dependence,' at  Mare  Island.    He  passed  a  satisfactory  examina- 
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tion  and  shipped  as  landsman  under  his  true  name,  Gns  O'Doule. 
1  remained  on  board  until  he  donned  his  uniform  of  a  sailor  in 
United  States  navy/'  Nothing  further  concerning  appellant  ap- 
pears until  April  13,  1896,  when  a  bench  warrant  was  issued  for 
his  arrest.  Afterward  the  order  of  "suspension  of  judgment*' 
was  set  aside,  and  on  April  25,  1896,  the  appellant  came  into 
court,  was  duly  informed  of  the  prior  proceedings  in  the  case, 
and  judgment  was  entered  against  him  of  imprisonment  as  here- 
inabove stated. 

Appellant's  counsel  contends  "that  the  order  of  deportation 
having  been  complied  with,  that  the  court  lost  jurisdiction  to 
impose  the  said  sentence  of  imprisonment,''  and  that  "as  the 
defendant  had  complied  with  the  order  of  the  court  made  in 
1893,  the  court  lost  jurisdiction  to  vacate  the  order  of  suspen- 
sion in  1896,  and  order  the  defendant  to  prison."  But  there  was 
no  order  of  deportation;  the  court  could  not  have  made  any  such 
order,  and  the  part  of  the  record  above  quoted  of  the  date  of 
June  22,  1893,  does  not  purport  to  be  an  order  of  deportation. 
What  is  said  there  about  allowing  the  appellant  to  ship  upon  the 
United  States  ship  "Independence,"  and  the  return  of  the  sher- 
iff that  he  had  so  shipped,  is  of  no  legal  value  or  consequence 
whatever.  In  substance  it  is  a  mere  order  that  sentence  be  sus- 
pended until  the  further  order  of  the  court;  and  said  order  hav- 
ing been  made  "upon  motion"  of  the  defendant,  he  cannot  be 
heard  to  complain  of  it. 

The  judgment  appealed  from  is  afBrmed. 

Temple,  J.,  and  Henshaw,  J.,  concurred* 
Hearing  in  Bank  denied. 
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[L.  A.  No.  255.    Department  Two.— September  22,  1897.] 
FRANCIS    J.  McKEAN,  Eespondent,  v.    GERMAN-AMERI- 
CAN  SAVINGS  BANK,  Appellant. 

MoBTOAOS— Bank— Gknxbal  Deposit  Ganvot  bs  Applied  to  Mobtoaos  Ih- 
DKBTBDNMB.— Under  section  728  of  the  Code  of  Civil  Prooediire,  providing 
that  '*there  shall  be  but  one  action  for  the  recovery  of  any  debt 
....  secured  by  mortgage,"  a  bank,  holding  a  debt  secured  by  a 
mortgage,  cannot  apply,  in  reduction  or  cancellation  of  the  debt,  a 
claim  due  by  it  to  the  mortgagor,  founded  upon  a  general  and  or 
dinary  deposit  of  money  with  it  by  the  mortgagor. 

Id.— SsTorr — Gboss  Dbmakds — In  an  action  to  recover  such  a  deposit,  the 
bank  is  not  entitled,  under  section  488  of  the  Code  of  Civil  Proced- 
ure, to  set  off  the  amount  due  it  on  the  mortgage  indebtedness,  nor  are 
such  cross-demands  deemed  to  be  compensated,  as  far  as  they  equal  each 
other,  under  section  440  of  such  code. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob  An- 
geles County.    Waldo  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion. 

Walter  Bordwell,  for  Appellant. 

Isidore  B.  Doekweiler,  for  Eespondent. 

CHIPMAN,  C. — This  was  an  action  brought  by  plaintiff 
against  defendant  to  recover  judgment  for  four  hundred  dollars 
alleged  to  have  been  deposited  with  the  defendant  by  John 
Schwickert  as  a  general  and  ordinary  deposit,  payable  on  demand 
to  said  Schwickert  or  assigns.  The  complaint  averred  an  assign- 
ment by  Schwickert  to  plaintiff.  For  answer  defendant  showed 
that  at  the  time  of  the  deposit  Schwickert  was  indebted  to  it 
upon  certain  promissory  notes  secured  by  mortgage;  that  under 
the  terms  of  the  notes  they  were  due,  and  that  defendant  had  ap- 
plied the  money  in  reduction  of  Schwickert^s  indebtedness  be- 
fore the  assignment  by  Schwickert  to  plaintiff,  and  before  any 
demand  by  plaintiff  had  been  made  upon  it.  Judgment  passed 
for  plaintiff,  and  defendant  appealed. 

The  question  thus  presented  is  that  of  the  right  of  the  holder 
of  a  debt  secured  by  mortgage  to  apply  in  reduction  or  cancella- 
tion of  the  debt  a  claim  due  by  the  holder  to  the  debtor;  and  the 
determination  of  this  question  necessarily  involves  a  considera- 
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tion  of  the  scope  and  meaning  of  section  726  of  the  Code  of 
Civil  Procedure,  which  declares  that  "there  shall  be  but  one 
action  for  the  recovery  of  any  debt,  or  the  enforcement  of  any 
right  secured  by  mortgage  upon  real  or  personal  property,  which 
action  must  be  in  accordance  with  the  provision  of  this  chap- 
ter.^' Appellant  contends  that  it  is  settled  law  that  where  a  de- 
positor in  a  bank  is  indebted  to  the  bank  by  bill,  note,  or  other 
independent  indebtedness,  the  bank  has  the  right  to  apply  so 
much  of  the  funds  of  the  depositor  to  the  payment  of  his  ma- 
tured indebtedness  as  may  be  necessary  to  satisfy  the  same,  and 
this  general  principle  he  supports  with  the  citation  of  numer- 
ous pertinent  authorities. 

It  is  not  denied,  but  it  is  conceded  by  respondent  that  appel- 
lant correctly  states  the  law  as  an  abstract  proposition.  But  the 
principle  is  denied  as  applicable  to  this  case,  in  which  the  answer 
shows  that  at  the  time  the  deposit  was  so  applied  the  notes  on 
which  it  was  applied  were  secured  by  mortgage  on  real  estate. 
The  answer  avers  that  the  "property  covered  by  said  mortgage 
is  insufficient  to  satisfy  the  debt  secured  thereby,"  but  does  not 
allege  that  it  is  wholly  valueless.  It  is  alleged  in  the  answer,  and 
admitted  by  the  demurrer,  that  appellant  took  by  assignment 
the  Schwickert  notes  before  the  deposit  was  made,  and,  of  course, 
before  respondent  became  the  owner  by  assignment  of  the  de- 
posit. Respondent,  therefore,  stands  in  Schwickert^s  shoes  in  the 
matter.  The  question  recurs,  Could  respondent  apply  this  de- 
posit on  the  secured  notes  of  Schwickert? 

In  the  case  of  Bartlett  v,  Cottle,  63  Cal.  366,  the  action  was 
brought  upon  a  promissory  note,  the  complaint  being  silent  as 
to  the  mortgage.  The  answer  set  up  the  mortgage  in  abatement 
of  the  action.  The  court  below  found  the  security  of  no  value, 
and  gave  plaintiff  judgment.  It  was  contended  on  appeal  that 
the  judgment  ought  not  to  stand  because  the  security  was  not 
valueless  when  the  action  was  commenced.  Mr.  Justice  Thorn- 
ton, in  giving  the  decision  of  this  court,  said:  "We  are  of 
opinion  that  the  security  was  not  without  value  at  the  time  re- 
ferred to This  action  on  the  note,  then,  cannot  be  main- 
tained under  the  provisions  of  section  726  of  the  Code  of  Civil 
Procedure.  According  to  this  section  there  can  be  but  one  ac- 
tion, and  that  of  the  character  prescribed  in  it." 
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In  the  case  of  Biddell  v.  Brizzolara,  64  Cal.  354,  it  was  so  held, 
and  in  the  opinion^  given  in  Bank  by  Mr.  Justice  McEinstry^  it 
was  further  said:  "Whatever  the  form  of  the  debt,  the  mortgagor 
can  be  legally  compelled  to  pay  no  part  of  it  until  decree  is  en- 
tered for  the  sale  of  the  premises  mortgaged,  and  the  liability 
which  shall  then  accrue  to  him  is  a  liability  to  pay  only  a  de- 
ficiency, which  shall  appear  on  the  sherifiPs  return.  The  liabil- 
ity of  the  mortgagor  is,  therefore,  contingent  on  the  fact  that  a 
sale  of  the  mortgaged  premises  shall  satisfy  the  debt  and  costs. 
It  is  against  this  contingency  that  the  purchaser  indemnifies 
him.'*  See,  also.  Porter  v.  Muller,  65  Cal.  612,  in  which  it  was 
held  that  the  proceeds  of  the  sale  of  the  mortgaged  premises 
constitute  a  primary  fund  out  of  which  the  mortgage  debt  must 
be  paid.) 

In  the  case  of  Broum  v.  Willis,  67  Cal.  235,  it  was  held  that 
this  section  means  that:  "A  mortgagor  cannot  be  compelled  to 
pay  any  part  of  his  mortgage  debt  until  a  decree  is  entered  for 
a  sale  of  the  premises  mortgaged,  and  he  then  becomes  liable 
only  for  such  deficiency  as  shall  appear  on  the  sherifiE's  return.'* 
(Citing  Biddell  v.  Brizzolara,  supra,) 

In  the  case  of  Barhieri  v.  EaTmlli,  84  Cal.  164,  the  action  was 
at  law  on  a  promissory  note.  The  note,  in  fact,  was  secured  by 
a  junior  mortgage,  there  being  other  mortgages  on  the  same 
premises.  The  court  below  found  that  the  mortgage  was  value- 
less as  a  security  to  plaintiff — that  is  to  say,  that  the  market 
value  of  the  land  and  improvements  put  on  it  by  defendants 
since  their  purchase  was  not  equal  in  amount  to  the  sums  due 
on  the  indebtedness  secured  by  the  prior  mortgages,  and  gave 
judgment  for  plaintilf . 

Defendant  claimed  on  appeal  that  the  action  could  not  be  main- 
tained because  prohibited  by  section  726  of  the  Code  of  Civil 
Procedure,  and  this  court  held  the  point  to  be  well  taken.  The 
opinion  reiterates  the  position  taken  in  previous  decisions  supra, 
and  holds  "that  the  plaintiff  is  bound  by  the  law  to  pursue  the 
remedy  pointed  out  by  the  statute,**  and  it  further  holds  that 
"the  plaintiff  is  not  authorized  to  waive  the  security  and  bring 
an  action  on  the  indebtedness,  and  the  court  erred  in  so  holding 
as  it  did  in  effect,  and  rendering  judgment  for  plaintiff/*  It  fur- 
ther points  out  that  it  was  not  intended  to   be  intimated  in 
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Bartlett  v,  Cottle,  supra,  that  where  the  security  is  valueless  an 
action  might  be  brought  on  the  indebtedness  alone.  Mr.  Justice 
McFarland  concurred  on  the  ground  that  the  rule  is  settled  in 
this  state  ^^that  an  independent  action  cannot  be  maintained  on 
a  debt  secured  by  mortgage  without  foreclosing  the  mortgage/' 
although  he  adds,  "If  the  question  were  an  open  one,  I  would 
come  to  a  diflferent  conclusion." 

The  question  having  arisen  so  often  and  in  so  many  different 
forms,  there  remains  no  doubt  as  to  how  the  rule  stands  in  this 
state. 

2.  But  the  appellant  bank  claims  the  right  to  set  off  the 
amount  due  on  the  notes  given  by  Schwickert  against  the  as- 
signed demand,  under  section  438  of  the  Code  of  Civil  Proce- 
dure. 

The  contention  is,  that  under  this  section,  in  an  action  on  a 
contract,  the  defendant  may  set  up  any  cause  of  action  arising 
upon  contract  by  way  of  counterclaim,  and  that  counterclaim 
under  the  code  includes  both  recoupment  and  setoff.  8t.  Louis 
Nat.  Bank  v,  Qay,  101  Cal.  286,  is  cited.  That  is  an  instructive 
case  upon  the  law  of  counterclaim,  but  it  is  not  authority  or  in 
point  in  a  case  like  the  one  here. 

The  case  of  Eichmond  v.  Lattin,  64  Cal.  273,  is  cited.  In  that 
case  plaintiff  sued  to  foreclose  a  mortgage  given  to  secure  a 
note  for  one  thousand  dollars.  Defendant  set  up  the  defense 
that  after  executing  the  mortgage  the  defendant  sold  to  plain- 
tiff on  interest  in  a  certain  patent  right  for  the  consideration  of 
two  thousand  dollars,  of  which  one  thousand  dollars  were  to  be 
applied  in  satisfaction  of  the  mortgage  and  payment  of  the  note 
given  by  defendant  to  plaintiff,  and  the  remaining  one  thousand 
dollars  were  to  be  paid  in  a  specified  time;  that  plaintiff  had  re- 
fused to  cancel  the  mortgage  or  pay  the  other  one  thousand  dol- 
lars. The  court  held  that  the  affirmative  relief  asked  by 
defendant  as  to  the  one  thousand  dollars  was  sufficiently  stated 
as  a  counterclaim.  Appellant  apparently  reasons  that  if  this  be 
true  the  converse  must  be  also  true,  and  that  a  mortgage  may  be 
pleaded  as  a  setoff  or  counterclaim  to  an  action  such  as  this. 
Whether  in  an  action  at  law  on  contract  the  defendant  may 
plead  a  note  and  mortgage  executed  by  plaintiff,  and  ask  its  fore- 
closure by  way  of  setoff,  raises  a  question  not  raised  here  and 
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need  not  be  considered.  Appellant  in  its  prayer  asks  that  re- 
spondent's claim  be  deemed  compensated  by  appellant's  claim- 
practically  that  it  be  credited  on  the  mortgage  note  of  appellant 
and  appellant  be  left  to  pursue  its  foreclosure  suit  on  the  other 
side  of  the  court. 

Appellant  contends  that  there  is  no  reason  why  a  demand  sc 
cured  by  a  mortgage  may  not  be  set  off  against  an  unsecured 
demand,  and  cites  Cattel  v.  Warwick,  6  N.  J.  L.  190.  I  have 
examined  the  case  last  cited;  it  does  not  support  respondent's 
contention.  In  New  Jersey  at  that  time  (1822)  the  mortgagee 
apparently  could  sue  on  the  debt,  and  in  this  case  did  so  and 
levied  execution  on  the  equity  of  redemption  of  the  mortgagor, 
leaving  two  bonds  secured  by  the  mortgage  unpaid,  and  the  ques- 
tion  was  whether,  having  purchased  all  the  estate  of  the  mort- 
gagor, the  land  had  not  become  debtor  to  the  money  and  the 
remaining  bonds  or  debts  extinguished.  The  court  held  that 
these  unpaid  bonds  might  be  made  subject  of  setoff.  Warwick 
was  therefore  permitted  to  introduce  them  against  Cattel's 
claim. 

Appellant  cites  22  American  and  English  Encyclopedia  of 
Law,  280,  in  support  of  the  proposition  that  a  "defendant  may 
set  off  a  secured  claim  without  surrendering  the  security.*'  The 
proposition  rests  upon  the  case  of  Wallace  v.  Finnegan,  14  Mich. 
170;  90  Am.  Dec.  243.  Finnegan  sued  Wallace  in  assumpsit  on 
the  common  counts.  Wallace  pleaded  the  general  issue  and  gave 
notice  of  a  setoff,  and  the  case  turned  upon  the  rejection  of  the 
setoff  by  the  trial  court. 

The  setoff  was  a  note  for  four  hundred  and  fifty  dollars  held 
by  Wallace,  made  by  Finnegan,  to  secure  which  Finnegan  had 
delivered  to  Wallace  certain  collaterals  which  it  was  agreed 
should  be  returned  to  Finnegan  if  he  paid  this  note,  and  other- 
wise to  become  the  absolute  property  of  Wallace.  These  col- 
lateral notes  were  secured  by  mortgage  on  real  estate.  It  was 
held  "that  a  person  holding  a  collateral  security  is  not  bound, 
unless  he  chooses,  to  resort  to  it  before  suing  upon  his  principal 
claim.  When  that  claim  is  satisfied  he  may  be  compelled  to  sur- 
render it  as  a  condition  of  enforcing  his  legal  demand.  Nothing 
can  be  set  off  imless  it  could  be  sued  upon,  and,  on  the  other 
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hand^  any  claim  Goming  within  the  statute  can  be  set  o£E  if  it 
could  be  sued/' 

It  will  be  seen  the  case  is  wholly  unlike  the  one  at  bar.  If  the 
bank  had  held  Schwickert's  simple  note  and  held  certain  other 
notes  of  other  persons  secured  by  mortgage,  and  had  offered  to 
set  off  Schwickert's  note  without  surrendering  the  collaterals, 
we  would  have  had  the  Michigan  case  over  again,  but  the  bank 
offered  to  set  off  one  of  the  Schwickert  notes,  all  of  which  were 
secured  by  mortgage.  The  case  is  not  in  point.  Appellant  cites 
no  case,  and  I  have  found  none,  where  a  note  secured  by  mort- 
gage was  allowed  as  a  setoff  to  an  action  at  law  where  such  a 
statute  as  ours  exists.  But  appellant  alleges  in  its  answer,  and 
it  is  admitted  by  the  demurrer,  that  it  applied  the  deposit  to- 
ward the  payment  of  the  Schwickert  notes  before  its  assignment 
to  plaintiff.  It  is  claimed  that  it  had  a  right  to  do  this,  although 
the  notes  were  secured  by  mortgage.  This  presents  a  defense, 
perhaps,  in  a  form  not  necessarily  involving  an  action  or  a  right 
of  action,  but  rather  as  showing  no  indebtedness  of  defendant 
to  plaintiff.  But  does  the  right  of  a  bank  to  apply  a  deposit  to 
the  matured  indebtedness  of  the  depositor  to  the  bank  apply  in 
this  state  to  the  case  where  that  indebtedness  is  secured  by  mort- 
gage on  real  estate? 

A  holds  the  past  due  notes  and  mortgage  of  B.  He  learns  of 
a  large  deposit  in  C  bank  to  B's  credit.  A  goes  to  C  bank  and 
sells  at  a  discount  B's  notes  and  assigns  the  mortgage.  Can  C 
bank  apply  the  deposit  to  the  payment  of  these  notes?  And,  if 
he  could  do  so,  could  not  a  junior  mortgagee  of  the  same  prop- 
erty compel  the  bank  to  appropriate  and  apply  the  deposit,  and 
in  that  way  obtain  the  benefit  of  it?  Again,  B  gives  his  note 
and  mortgage  to  C  bank.  He  continues  doing  business  with  the 
bank  by  depositing  money  and  drawing  against  it;  the  notes 
mature,  and  he  continues  to  deposit  money  there.  Can  the  bank 
seize  upon  a  favorable  moment  when  the  deposit  is  large  and  im- 
pound and  apply  it  and  pay  off  the  mortgage  without  B's  con- 
sent? 

As  I  read  the  decisions  of  this  court  they  mean  that  the  mort- 
gagee, whether  a  banking  corporation  or  a  private  individual, 
must  first  look  to  the  mortgaged  premises  as  constituting  the 
primary  fund  out  of  which  the  debt  secured  by  the  mortgage 
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must  be  paid  {Porter  v.  Mulhr,  supra,  and  other  cases  cited); 
that  the  security  must  be  first  exhausted;  if  there  be  a  deficiency 
it  may  be  docketed^  but  this  deficiency  judgment  does  not  be- 
come a  lien  on  any  other  real  property,  and  execution  will  not 
issue  upon  it  until  after  the  sale  under  foreclosure.  (jOvJver  v. 
Rogers,  28  Cal.  620;  Hibberd  v.  Smith,  60  Cal.  611.) 

^^The  liability/^  as  was  said  in  Biddell  v.  Brizzolara,  supra, 
"iB  contingent  on  the  fact  that  a  sale  of  the  mortgaged  premises 
shall  satisfy  the  debt  and  costs.'' 

The  reason  of  the  rule  that  gives  to  banks  the  right  to  appro- 
priate a  deposit  to  the  payment  of  the  depositor's  matured  in- 
debtedness does  not  apply  where  the  bank  has  security  for  that 
indebtedness.  The  depositor's  matured  note,  payable  to  the 
bank,  is  equiyalent  to  a  check  drawn  by  him  on  the  bank,  and 
the  right  to  charge  up  his  note  is  practically  only  exercising  the 
right  to  charge  up  his  checks,  for  it  is  a  presumption  of  law  that 
it  was  his  intent  to  have  the  note  discharged  from  his  deposit; 
and  there  is  the  reciprocal  right  of  the  depositor  to  have  his  de- 
posit applied  to  the  payment  of  the  note  in  the  event  of  the 
bank's  insolvency.  (Morse  on  Banks  and  Banking,  sees.  667, 
660.)  But  could  there  be  a  presumption  of  such  intent  when  he 
had  secured  his  note  by  mortgage? 

It  seems  to  me  the  rule  contended  for  would  compel  a  deposi- 
tor, who  is  a  borrower,  to  avoid  keeping  a  credit  account  with  a 
bank  that  held  his  note  secured  by  mortgage;  and  if  he  kept  his 
account  elsewhere  it  would  be  imperiled  by  a  possible  transfer 
of  the  secured  note  to  the  bank  where  his  credits  were,  and 
by  this  short  cut  pa3rment  would  be  enforced  wholly  ignoring 
the  mortgage,  and  I  think  enlarging  the  rule  above  stated  to  an 
unauthorized  extent.  It  would  also  seem  but  reasonable  that, 
when  the  legislature  declared  that  there  should  be  but  one  ac- 
tion to  enforce  a  debt  secured  by  mortgage,  it  did  not  mean  that 
payment  could  be  enforced  against  the  consent  of  the  mortgagor 
by  giving  a  bank  the  right  to  enforce  payment  under  a  general 
banker's  lien  upon  some  other  property,  and  that,  too,  without 
any  legal  proceedings  whatever.  The  lien  given  on  the  mort- 
gaged premises  I  think  was  intended  to  be  in  lieu  and  exclusive 
of  all  implied  liens.  I  do  not  see,  either,  why  a  bank  should 
be  given  a  right  to  forcibly,  and  against  the  consent  of  the  de- 
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positor^  appropriate  his  money,  when,  if  it  came  into  court  to  do 
BO,  the  action  would  not  lie,  and  we  have  seen  it  would  not  lie 
as  counterclaim,  setoff,  or  in  whatever  other  form  it  may  be  pre- 
sented. 

The  diflBculty  with  appellant's  argument  is  that  it  ignores 
the  force  and  effect  of  section  726  of  our  Code  of  Civil  Proce- 
dure. Whether  as  counterclaim,  or  setoff,  or  recoupment,  or 
whatever  other  form  the  defense  may  assume,  it  is,  for  the  pur- 
pose of  the  defense,  an  action  against  the  plaintiff  pro  tanto. 

"An  action  is  an  ordinary  proceeding  in  a  court  of  justice  by 
which  one  party  prosecutes  another  for  the  enforcement  or  pro- 
tection of  a  right,  the  redress  or  prevention  of  a  wrong,  or  the 
punishment  of  a  public  offense*'  (Code  Civ.  Proc,  sec.  22);  and 
by  section  25,  same  code,  it  is  said:  "A  civil  action  arises  out  of: 
1.  An  obligation;  2.  An  injury. 

Appellant's  defense  offered  was  "an  action  for  the  recovery 
of  a  debt"  which  was  secured  by  mortgage,  and  the  Code  of  Civil 
Procedure  says,  section  726,  "there  can  be  but  one  action  for  the 
recovery  of  a  debt,  or  the  enforcement  of  any  right  secured  by 
mortgage  upon  real  or  personal  property,  which  action  must  be 
in  accordance  with  the  provisions  of  this  chapter."  The  con- 
clusion is  irresistible  that  appellant  had  no  right  to  plead  its 
mortgage  notes  by  way  of  setoff. 

3.  Nor  does  section  440  of  the  Code  of  Civil  Procedure,  as  ap- 
pellant claims,  give  it  any  right.  Cross-demands  of  contending 
parties  under  that  section  can  be  deemed  compensated,  so  far  as 
they  equal  each  other,  only  under  such  circumstances  as  that  if 
one  pf  rty  had  brought  an  action  against  the  other  a  counterclaim 
could  have  been  set  up.  But  the  action  of  respondent  for  the 
deposit,  and  the  right  of  action  of  appellant  to  foreclose  its  mort- 
gage, are  not  cross-demands  as  contemplated  by  that  section. 
What  would  be  the  law  if  the  security  had  become  valueless  is  not 
now  here  a  question,  and  is  not  decided.  There  is  no  allegation 
or  finding  that  such  was  the  case;  all  that  was  alleged  was  "that 
the  property  covered  by  said  mortgage  is  insuificient  to  satisfy 
said  debt  secured  thereby." 

It  is  recommended  that  the  judgment  be  aflSrmed. 

Belcher,  C,  and  Searls,  C,  concurred. 
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For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  affirmed. 

Henshaw,  J.^  Temple^  J.,  McFarland,  J. 

Hearing  in  Bank  denied. 


[S.  F.  No.  600.    Department  One.--September  23,  1897.1 
CHRISTIAN  H.   INQWERSEN,   Respondent,   v.   BRIDGET 
BARRY,  Appellant. 

FsNOB— NuiSAivcB— Obstbuctiok  to  Light  anp  AiR—lNjimcTioir.— A  fence, 
erected  wholly  npon  the  land  of  the  defendant,  is  not  a  divinon 
fence  within  the  meaning  of  the  act  of  March  9,  1885,  limiting  the 
height  of  division  fences  and  partition  walls  in  cities  and  towns,  and 
an  adjoining  proprietor  cannot  enjoin  it  as  a  nuisance  merely  be- 
cause it  obstructs  the  passage  of  light  and  air  to  his  building. 

Id.— AirciXNT  Lights.— The  English  doctrine  of  "  ancient  lights"  does  not 
obtain  in  this  country;  and  the  legislature  cannot  Test  in  an  adjoin- 
ing proprietor  the  right  to  prevent  his  neighbor  from  building  upon 
his  own  land  such  structure  as  he  may  see  lit,  provided  it  is  not  a 
nuisance. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  and  from  an  order  refusing  a  new 
trial.    William  R.  Daingerfield,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

M.  Cooney,  for  Appellant. 

J.  D.  Sullivan,  for  Respondent. 

VAN"  FLEET,  J.— The  evidence  shows  without  conflict  that 
the  structure  which  the  complaint  denominates  a  fence,  and 
which  it  is  sought  to  have  abated  as  a  nuisance,  was  erected  and 
stands  wholly  upon  the  lot  of  defendant.  In  view  of  that  fact, 
the  question  much  controverted  by  counsel,  whether  the  evi- 
dence sustains  the  implied  finding  of  the  jury  that  the  structure 
is  a  fence,  is  wholly  immaterial  to  the  rights  of  the  parties. 
Whether  it  was  shown  to  be  a  fence,  or,  as  contended  by  defend- 
ant, a  building  erected  and  used  for  domestic  purposes,  the 
plaintiff  established  no  right  to  have  it  abated.  The  theory 
upon  which  plaintiff  bases  his  claim  that  the  structure  is  a  nni- 
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sance  is  that  it  was  imlawfully  constructed  in  violation  of  an 
act  of  the  legislature  passed  March  9,  1885,  "regulating  the 
height  of  division  fences  and  partition  walls  in  cities  and  towns'' 
(Stat.  1885,  p.  46),  and  that  it  interferes  with  the  comfortable 
enjoyment  of  his  property  by  obstructing  the  access  of  light  and 
air  to  the  building  on  his  abutting  premises. 

But,  assuming  that  the  structure  was  properly  found  to  be  a 
fence,  it  is  not  within  the  inhibition  of  that  statute.  In  the 
quite  recent  case  of  Western  Granite  etc.  Co,  v.  Knickerbocker, 
103  Cal.  Ill,  it  was  held  by  this  court,  speaking  through  Mr. 
Justice  Temple  (then  commissioner),  that  that  act  must  be  con- 
strued as  referring  only  to  fences  or  walls  resting  upon  the 
division  line  between  adjoining  proprietors;  that  the  English 
doctrine  of  "ancient  lights"  does  not  obtain  in  this  country,  and 
that  it  was  not  competent  for  the  legislature  to  vest  in  an  ad- 
joining proprietor  the  right  to  prevent  his  neighbor  from  build- 
ing upon  his  own  land  such  structure  as  he  may  see  fit, 
provided  it  is  not  a  nuisance;  and  that  it  is  not  a  nuisance,  merely 
because  it  obstructs  the  passage  of  light  and  air  to  the  building 
of  the  adjoining  owner.  Under  the  principles  there  announced, 
which  are  firmly  established  by  the  courts  of  the  United  States, 
and  to  which  we  adhere,  the  plaintiff  made  no  case  entitling  him 
to  recover. 

The  judgment  and  order  are  reversed. 

Garoutte,  J.,  and  Harrison,  J.,  concurred. 
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[Sac.  No.  282.    Department  Two.— September  23,  1897.] 

GUY  SHIELEY,  Administrator  of  the  Estate  of  Paul  Shirley, 
Deceased,  Appellant,  v.  CITY  OF  BENICIA  et  al.,  Bespond- 
ents. 

Municipal  Gobpobatiohs— Watxb  Lotb— Watkbfbont  Likb— Whabvm.— 
When  the  state  establishes  the  permanent  waterfront  or  haibor  line 
for  one  of  its  municipalities,  and  authorizes  the  sale  of  land  lying  be- 
tween such  line  and  the  uplands,  it  is  a  legislatiTe  declaration  that 
those  lands  may  pass  into  private  ownership  without  interference 
with  the  public  rights  of  navigation  and  fishery.  They  may  then  be 
reclaimed  from  the  waters  by  their  owners  and  devoted  to  any  of  the 
uses  to  which  uplands  are  put,  or,  if  suitably  located,  and  there  be 
no  restriction  in  the  grant,  they  may,  under  legal  sanction,  be  covered 
with  wharves,  docks,  and  like  structures. 

Id.— Rights  of  Abutting  Ownbbs.— It  is  the  owners  of  land  abutting  upon 
the  waterfront  line  who,  under  legal  sanction,  may  build  into  the 
deeper  public  waters  beyond.  The  owners  of  inner  water  lots  have 
not  such  right. 

In.— Bbnicia— Ebbgtion  or  Public  Whabvbb  on  Stbxbts.— The  city  of  Be* 
nlcia,  having  reserved  a  strip  of  land  for  public  streets,  between  its 
waterfront  line  and  the  lands  which  it  sold  into  private  ownership, 
has  the  right,  although  such  streets  are  covered  with  water,  to  con- 
vert the  same  into  public  wharves,  or  to  build  such  structures  along 
them  or  at  their  termini,  and  such  use  is  no  invasion  of  the  rights  of 
proprietors  of  abutting  lands,  lying  between  the  streets  and  the  up- 
lands. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Solano 
County  and  from  an  order  denying  a  new  trial.  A.  J.  Buckles, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

George  A.  Tjamont,  for  Appellant. 

Frank  M.  Stone,  and  C.  P.  Stevens,  for  Respondents. 

HENSHAW,  J. — ^Appeals  from  the  judgment  and  from  the 
order  denying  plaintiff  a  new  trial. 

Benicia  is  a  city  of  the  sixth  class.  It  is  situated  upon  the 
north  shore  of  the  straits  of  Carquinez,  and  its  boundary  upon 
the  south  is  the  middle  line  of  the  channel.  The  state  granted 
to  the  city  the  lands  under  the  waters  of  the  straits,  within  its 
corporate  limits,  and  authorized  the  sale  of  the  lands  into  private 
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ownership.  (Stats.  1855,  p.  239;  Stats.  1859,  p.  315;  Stats. 
1868,  p.  206.)  It  also  defined  the  permanent  waterfront  line  of 
the  city.  (Stats.  1859,  p.  315;  Stats.  1868,  p.  266.)  Outside  of 
the  waterfront  line  is  a  line  established  by  authority  of  the 
United  States  government,  and  called  the  pier  head  line,  beyond 
which  the  construction  of  piers  and  wharves  is  not  permitted. 
The  city  mapped  and  subdivided  its  submerged  lands  within  the 
waterfront  line  into  streets,  blocks,  and  lots,  and  sold  them  in 
parcels  to  purchasers.  Plaintiff  became  the  owner  of  an  undi- 
vided interest  in  certain  of  these  lots.  As  described  in  the  com- 
plaint, they  are  covered  by  waters  and  ^Haounded  on  the  north 
by  Water  street,  on  the  west  by  First  street,  on  the  south  by 
Front  street,  and  on  the  east  by  the  permanent  waterfront  of 
the  city."  There  waft  upon  plaintiff's  property  a  ferry  slip  open- 
ing onto  the  eastern  waterfront. 

Upon  the  south  of  the  property  the  waterfront  line  followed 
the  south  line  of  Front  street,  which  street  is  sixty  feet  wide. 
There  is  thus  in  this  direction  a  public  highway  sixty  feet  in 
width  between  plaintiff's  property  and  the  waterfront  line. 
Upon  the  west  of  the  property  is  First  street,  eighty  feet  wide, 
extending  from  the  shore  into  deep  water  beyond  plaintiff's 
lands. 

The  city  constructed  a  wharf  upon  the  line  of  First  street,  thus 
interfering  with  the  free  access  by  water  to  plaintiff's  lands  from 
the  west,  and  at  the  end  of  the  wharf  beyond  the  line  of  the 
waterfront  erected  a  pier  head  extending  for  a  considerable  dis- 
tance along  the  southerly  frontage  of  the  lands,  but  distant  there- 
from more  than  the  width  of  Front  street,  which  intervened. 

The  city  of  Benicia,  it  is  conceded,  is  authorized  by  its  charter 
to  erect  and  maintain  wharves  and  similar  structures.  Its  priv- 
ilege in  this  regard,  however,  is  not  exclusive,  but  may  be  enjoyed 
by  other  owners  of  suitable  lands. 

Plaintiff  prosecuted  this  action  to  abate  the  city's  wharf  as  a 
nuisance,  or  to  obtain  damages  for  the  injury  it  occasioned  his 
property.  The  findings  and  judgment  of  the  trial  court  were 
adverse  to  him. 

Over  none  of  the  foregoing  facts  is  there  the  slightest  dispute. 
Yet  in  and  of  themselves  they  are  determinative  of  the  contro- 
versy. 
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When  the  state  establishes  the  permanent  waterfront  or  harbor 
line  for  one  of  its  municipalities,  and  authorizes  the  sale  of  lands 
lying  between  such  line  and  the  uplands,  it  is  a  legislatiTe  declara- 
tion that  these  lands  may  pass  into  private  ownership  without  in- 
terference with  the  public  rights  of  navigation  and  fishery. 
They  may  then  be  reclaimed  from  the  waters  by  their  owners 
and  devoted  to  any  one  of  the  infinity  of  uses  to  which  uplands 
are  put,  or,  if  suitably  located,  and  there  be  no  restriction  in 
the  grant,  they  may,  under  legal  sanction,  be  covered  with 
wharves,  docks,  and  like  structures.  In  this  the  action  of  the 
state  with  regard  to  the  water  lots  of  the  city  of  San  Francisco 
forms  a  typical  and  conspicuous  example  which  has  so  recently 
been  used  in  illustration  thajt  it  is  necessary  only  to  refer  to  the 
case  of  Oakland  v.  Water  Front  Co,,  ante,  p.  160. 

But  it  is  the  owners  of  land  abutting  upon  the  waterfront  line 
who,  under  legal  sanction,  may  thus  build  into  the  deeper  public 
waters  beyond.  The  owners  of  the  inner  water  lots  do  not  enjoy 
this  right  by  virtue  of  their  holding  more  than  do  the  owners 
of  the  uplands.  Their  right  of  access  to  navigable  waters  or  to 
the  uplands  is  by  the  streets,  and  this  right  they  enjoy  with  the 
whole  public. 

The  city  of  Benicia,  it  is  seen,  reserved  from  sale  and  held 
for  public  use  much  of  this  land  in  the  form  of  streets.  In  par- 
ticular it  was  careful  to  preserve  a  strip  of  land  sixty  feet  in 
width,  between  the  waterfront  line  and  the  lands  which  it  sold 
into  private  ownership.  These  streets  are  covered  by  water,  it 
is  true,  but  where  legislative  authority  exists,  it  is  not  to  be  ques- 
tioned that  the  streets  themselves  may  be  converted  into  public 
wharves  or  such  structures  may  be  built  along  them  or  at  their 
termini.  And  this  use  is  no  invasion  of  the  rights  of  the  pro- 
prietors of  abutting  lands.  (Dillon  on  Municipal  Corporations^ 
4th  ed.,  sec.  110;  Backus  v.  Detroit,  49  Mich.  110;  43  Am.  Rep. 
447;  Haight  v,  Keokuk,  4  Iowa,  199;  McMurray  v.  Baltimore,  54 
Ind.  103;  Mayor  v.  Morris  Canal  Co.,  12  N.  J.  Eq.  647;  Lansing 
V,  Smith,  8  Cow.  146.) 

Thus  tho  city  of  Benicia  was  exercising  an  undoubted  right  in 
constructing  its  wharf,  and  any  detriment  which  plaintiff's  prop- 
erty may  have  suffered  thereby  is  in  no  sense  a  legal  taking  or  im- 
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pairment  of  it.  As  well  might  one  who  had  acquired  property 
upon  the  line  of  a  street  dedicated  to  the  public,  but  not  yet  used, 
complain  of  injury  when  in  due  course  of  time  the  authorities 
opened  it  to  public  travel. 

Shirley  v.  Bish-op,  67  Cal.  543,  upon  which  appellant  relies,  so 
far  from  conflicting  with  these  views,  is  authority  to  support 
them.  The  litigation  there  affected  these  same  lands,  but  the 
city  was  then  constructing  a  wharf  interfering  with  the  eastern 
access  to  plaintiff's  property  where  it  abuts  upon  the  harbor  line. 
It  was  decided  that  the  owner  of  land,  the  boundary  of  which 
forms  part  of  the  permanent  waterfront,  has  a  vested  right  of  ac- 
cess to  the  navigable  waters  of  which  he  cannot  be  deprived  with- 
out compensation. 

The  judgment  and  order  appealed  from  are  aflBrmed. 

McFarland,  J.,  and  Temple,  J.,  concurred. 


[S.  F.  No.  96.    In  Bank.—September  23,  1897.] 

In  the  Matter  of  the  Estate  of  THOMAS  H.  BLYTHE,  De- 
ceased. HENRY  T.  BLYTHE  et  al..  Appellants,  v.  FLOR- 
ENCE BLYTHE  HINCKLEY,  Respondent. 

Mahdatb  fbom  Bupbbmb  Ck)UBT  OF  THB  TJhitbd  Statbs— Practicb— Steik 
ING  Out  IT8XLB88  ORDSB.>-The  action  of  this  court,  upon  the  presenta- 
tion of  a  writ  of  mandate  from  the  supreme  court  of  the  United 
States,  is  limited  hj  the  directions  found  in  the  writ;  and  where  the 
mandate  contains  no  reference  to  the  affirmation  of  the  judgment 
theretofore  rendered  by  this  court  in  the  cause  therein  specified,  it 
is  useless  for  the  court  to  reaffirm  its  order  of  judgment,  and  an  order 
reaffirming  it  will  be  stricken  from  the  record. 

MOTION  in  the  Supreme  Court  to  strike  out  an  order  entered 
upon  receipt  of  a  mandate  from  the  Supreme  Court  of  the  Unit- 
ed States. 

The  facts  are  stated  in  the  opinion  of  the  court. 

S.  W.  &  B.  B.  Holladay,  for  Appellants. 

W.  H.  H.  Hart,  for  Respondent. 
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THE  COURT.— The  Supreme  Court  of  the  United  States  ia- 
sued  a  mandate  to  this  court  in  the  matter  of  the  estate  of 
Thomas  H.  Blythe,  deceased.  That  mandate  recited:  ''And 
whereas  in  the  present  term  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-six,  the  said  cause  came 
on  to  be  heard  before  the  supreme  court  of  the  United  States  on 
the  said  transcript  of  record,  and  on  motions  to  dismiss  or  to 
afl5rm,  which  were  argued  by  counsel,  on  consideration  whereof 
it  is  now  here  ordered  and  adjudged  by  this  court  that  the  writ 
of  error  in  this  cause  be,  and  the  same  is  hereby,  dismissed  for 
the  want  of  jurisdiction;  and  that  the  said  appellee,  Florence 
Blythe  Hinckley,  recover  against  the  said  appellants  fourteen  dol- 
lars and  seventy-five  cents,  for  her  costs  herein  expended,  and 
have  execution  therefor,  May  24,  1897.  And  the  same  is  hereby 
remanded  to  you,  the  said  judges  of  the  said  supreme  court  of  the 
state  of  California,  in  order  that  such  execution  and  proceedings 
may  be  had  in  the  said  cause  in  conformity  with  the  judgment 
and  decree  of  this  court  above  stated,  as  according  to  right  and 
justice,^^  etc. 

Upon  the  presentation  of  the  aforesaid  mandate  to  this  court, 
it  was  ordered  that  it  be  filed,  and  that  a  judgment  for  costs,  as 
therein  specified,  be  entered.  An  additional  entry  was  made 
upon  the  records  of  this  court  in  the  following  words:  "It  is 
further  ordered  tJiat  the  judgment  heretofore  rendered  by  this 
court  on  November  30, 1895,  be  and  the  same  is  hereby  affirmed.*' 
The  attorneys  of  Henry  T.  Blythe  et  al,  now  move  to  strike  these 
words  from  the  record,  upon  the  ground  that  such  entry  was 
made  unadvisedly  and  without  legal  justification. 

The  motion  made  by  Henry  T.  Blythe  et  al.  to  strike  from  the 
record  the  aforesaid  entry  must  be  granted.  While  the  practice 
of  this  court  in  the  past  has  in  some  instances  been  similar  to 
that  followed  in  the  present  case,  still  we  see  no  reason  for  it, 
and  find  no  authority  authorizing  it.  The  action  of  this  court 
upon  the  presentation  of  a  writ  of  mandate  from  the  Supreme 
Court  of  the  United  States  is  limited  by  the  direction  found  in 
that  writ.  In  this  case  the  mandate  contains  no  reference  to 
the  affirmation  of  the  judgment  heretofore  rendered  by  this  court 
in  the  matter  of  the  estate  of  Blythe,  deceased.    In  the  absence 
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of  such  mandate  it  would  be  useless  for  this  court  to  reaffirm  its 
own  judgment.    Therefore  the  order  made  was  not  justified, 
and  should  be  stricken  from  the  record. 
It  is  so  ordered. 

Beatty,  C.  J.,  and  Harrison,  J.,  being  disqualified,  did  not  par- 
ticipate in  the  foregoing  opinion. 


[Crim.  No.  299.    In  Bank.— September  23.  1897.] 
THE  PEOPLE,  Bespondent,  v.  CASS  COLVIN,  Appellant 

CbimiitaxLaw— HovxciPB— Syxdskcs— Pbxyious  Teoublb—Tbhdinct  to  Dib- 
GBACS  DsFBNDAMT.— Upon  the  trial  of  a  defendant  charged  with  murder, 
the  prosecution  is  entitled  to  show  any  previous  difficulties  or 
troubles  that  had  arisen  between  the  defendant  and  the  deceased, 
in  order  to  indicate  the  state  of  mind  of  the  defendant  at  the  time 
of  the  killing.  This  showing  is  not  limited  to  physical  encounters, 
but  may  consist  solely  in  an  affray  of  words;  and  this  character  of 
evidence  is  admissible,  however  much  it  may  tend  to  disgrace  and  in- 
jure the  defendant  in  the  estimation  of  the  jury. 

Id.—Oxmsbal  Statsmsnt  or  Natubb  or  Tboublb— Mattxb  or  Dbtaii/— Mo- 
TiOH  TO  Stbikb  Out— Impbopbb  Objbctiok.—A  witness  may  be  properly 
asked  to  make  a  general  statement  of  the  nature  of  any  preceding 
trouble  between  the  defendant  and  the  deceased;  but  the  location  of 
the  right  or  wrong  of  the  trouble  is  immaterial,  and  the  evidence 
should  not  be  introduced  in  detail;  yet,  if  the  answer  of  the  witness 
includes  any  objectionable  matter  of  detail,  the  wrong  can  only  be 
remedied  by  a  motion  to  strike  it  out,  and,  if  no  such  motion  is  made, 
the  evidence  cannot  properly  be  objected  to  on  the  ground  that  it 
tends  to  disgrace  and  injure  the  defendant  in  the  estimation  of  the 
jury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County  and  from  an  order  denying  a  new  trial.  J.  R.  Webb, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Walter  D.  Tupper,  for  Appellant. 

W.  F.  Fitzgerald,  Attorney  General,  and  Charles  H.  Jackson, 
Deputy  Attorney  General,  for  Bespondent. 

GAEOTJTTB,  J. — Defendant  appeals  from  a  judgment  ren- 
dered against  him,  and  also  from  an  order  denying  his  motion 
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for  a  new  trial.  He  has  been  convicted  of  the  crime  of  murder, 
and  sentenced  to  life  imprisonment.  The  grounds  relied  upon 
for  revereal  of  the  judgment  and  new  trial  are  few,  and  not  of 
serious  importance. 

The  defendant  arid  the  deceased  had  been  working  at  a  logging 
camp.  The  defendant,  with  his  valise  in  his  hand,  preparatory 
to  leaving  the  camp,  passed  the  house  where  deceased  and  his 
wife,  who  was  a  sister  of  defendant,  were  living.  The  sister  ap- 
peared at  the  door  as  defendant  was  passing  by  and  said:  '^Cass, 
this  is  the  third  time  you  are  leaving;  if  I  was  you,  I  would 
stay.''  This  remark  precipitated  the  trouble  which  resulted  in 
the  death  of  the  woman's  husband  a  few  minutes  thereafter.  As 
a  witness  for  the  prosecution  she  testified  that  she  made  the  fore- 
going remark.  Upon  cross-examination  defendant's  attorney 
asked: 

"Q.  Why  did  you  speak  to  him?  A.  I  was  glad  he  was  leav- 
ing the  camp. 

"Q.  Well,  what  was  your  reason,  then,  for  speaking  to  him, 
telling  him  you  hoped  he  would  stay  away?  A.  Well,  we  would 
not  have  quite  so  much  trouble  on  our  hands,  is  why  I  was  glad." 

In  redirect  examination  by  the  prosecution  the  following  oc- 
curred: 

"Q.  Why  was  you  glad  he  was  leaving  the  camp?  A.  Well, 
so  that  we  would  not  have  so  much  trouble  on  our  hands. 

"Q.  Well,  then,  if  you  said  to  Mr.  Tupper  you  would  have 
less  trouble,  I  want  you  to  explain  to  the  jury  what  you  meant 
by  trouble — ^what  trouble?  A.  He  drank.  He  would  spend 
all  of  what  he  made,  and  we  helped  him  along  as  much  as  we 
could,  and  his  wife  would  come  and  tell  us  things  he  would  do, 
and  then  she  would  go  back  and  say  ihings  that  I  would  say, 
when  I  never  said  a  word  of  harm  of  my  brother,  and  that  kept 
him  so  he  done  what  he  done." 

This  evidence  of  the  witness  came  before  the  jury  under  de- 
fendant's objection.  It  is  now  claimed  by  the  defendant  that 
it  tended  to  degrade  and  injure  him  in  the  minds  of  the  jury, 
and  therefore  was  prejudicial  to  his  rights.  Conceding  the  evi- 
dence had  the  tendency  claimed  for  it,  still,  if  it  was  competent 
for  any  purpose,  its  tendency  to  prejudice  the  minds  of  the  jury 
against  the  defendant  woidd  bo  no  reason  to  deny  its  admission 
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as  evidence.  Defendant's  counsel  drew  from  the  witness  that 
"trouble"  had  previously  arisen  between  the  defendant  and  her- 
self and  husband.  Thereupon  arose  the  inquiry  upon  the  part 
of  the  prosecution,  What  was  this  trouble?  Such  an  inquiry 
was  clearly  proper.  It  would  have  been  proper  upon  the  part  of 
the  prosecution  in  establishing  its  case  in  chief  to  have  proven 
previous  trouble  between  these  parties,  for  the  purpose  of  show- 
ing the  existence  of  malice  in  the  heart  of  the  defendant  when 
the  killing  took  place.  Such  being  the  fact,  it  was  certainly  en- 
tirely proper  for  the  prosecution  to  examine  into  the  question, 
when  it  had  already  been  touched  upon  by  the  defense.  If  the 
inquiry  addressed  to  the  woman  as  to  the  nature  of  this  trouble 
to  which  she  referred  had  developed  the  fact  that  a  physical  en- 
counter had  at  some  time  in  the  past  taken  place  between  these 
men,  the  competency  and  admissibility  of  such  evidence  could 
not  be  questioned  for  a  moment.  Such  being  the  rule  of  law,  it 
is  evident  that  the  question  asked  was  entirely  proper.  If  it  be 
conceded,  for  present  purposes  only,  that  the  answer  went  too 
far  and  entered  too  much  into  detail,  then  defendant's  remedy 
was  by  motion  to  strike  out,  and  an  exception  to  the  ruling  of 
the  court  in  allowing  the  question  would  not  meet  the  dij0&culty. 
To  indicate  the  state  of  mind  of  the  defendant  at  the  time  of 
the  killing  the  prosecution  is  always  entitled  to  show  any  previ- 
ous difficulties  or  troubles  that  have  arisen  between  the  parties, 
and  this  showing  is  not  limited  to  physical  encounters,  but  may 
consist  solely  in  an  affray  of  words;  and  this  character  of  evi- 
dence is  admissible,  however  much  it  may  tend  to  disgrace  and  in- 
jure the  defendant  in  the  estimation  of  the  jury.  An  objection 
to  its  admission  upon  such  ground  is  not  at  all  tenable.  At  the 
same  time  this  character  of  evidence  may  not  be  introduced  in 
detail.  The  location  of  the  right  or  the  wrong  of  the  previous 
trouble  is  immaterial.  As  was  said  in  People  v.  Thomson,  92  Cal. 
512:  "Tor  the  purpose  of  showing  malice  on  the  part  of  the  de- 
fendant, the  prosecution  is  entitled  to  prove  that  the  parties  to 
the  homicide  had  had  difficulties  upon  previous  occasions.  These 
matters  may  be  shown  in  a  general  way,  and  it  is  not  proper  to 
enter  into  an  examination  of  them  in  detail  for  the  purpose  of 
determining  which  of  the  parties  was  in  the  wrong."  In  this 
view  of  the  case,  if  the  answer  of  the  witness  included  any  objec- 
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tionable  matter,  the  wrong  could  only  be  reached  by  motion  to 
strike  out,  and  such  motion  was  not  made. 

We  find  no  error  in  the  law  given  to  the  jury  by  the  court. 
The  instruction  bearing  upon  the  question  of  mutual  combat  is 
supported  by  People  v.  Hecker,  109  Cal.  46^.  The  instruction  as 
to  the  majoner  of  weighing  the  testimony  of  a  witness  false  in 
part  finds  full  support  in  People  v,  Treadwell,  69  Cal.  226.  The 
instruction  as  to  self-defense,  which  was  refused,  was  substan- 
tially given  in  the  charge  of  the  court. 

For  the  foregoing  reasons  the  judgment  and  order  are  affirmed. 

Van  Fleet,  J.,  Harrison,  J.,  McFarland,  J.,  Henshaw,  J.,  and 
Temple,  J.,  concurred. 


[S.  F.  No.  677.    Department  Two.— September  23,  1897.] 

H.  B.  MEYERS   et  al.,  Respondents,  v.  E.  P.  MEEILLION, 

Appellant. 

AcnoN  TO  Enjoin  Bbkach  of  Contract— Sals  of  Business  and  Goodwill 
BY  Rbtiring  Partner— Agbbbment  not  to  Compete— Cross-complaint— 
Demurrer— Fraud— Concealment  of  Combination— Trust  and  Monopoly 
—Rescission.— In  an  action  brought  by  the  members  of  a  succeeding  firm 
to  enjoin  a  breach  of  a  contract  made  by  the  retiring  partner  of  a 
former  firm  upon  the  sale  of  his  interest  in  the  partnership  property 
and  goodwill  of  the  business  to  his  copartner,  one  of  the  plaintiffs, 
in  which  he  agreed  that  he  would  not  establish,  carry  on,  or  conduct 
or  maintain  or  act  as  agent  for  a  like  business,  within  the  city  and 
county,  for  a  period  of  three  years,  a  cross-complaint  charging  fraud 
in  such  sale  committed  by  the  purchasing  partner,  in  the  concealment 
of  a  combination,  trust,  and  monopoly  of  the  business  effected  by 
him  with  the  other  plaintiffs  prior  to  the  sale,  which  enhanced  the 
value  of  the  interest  sold  to  the  extent  of  seven  thousand  five  hun- 
dred dollars,  that  the  plaintiff  thereby  received  more  money  for  the 
partnership  property  when  conveyed  to  the  combination  than  he 
could  otherwise  obtain,  and  that  all  of  the  plaintiffs  were  aware  of 
and  took  part  in  the  fraud  practiced  upon  cross-complainant,  and 
praying  for  a  rescission  of  the  sale,  and  restitution  of  his  rights  as  a 
partner  in  the  former  firm,  and  for  the  appointment  of  a  receiver  of 
the  partnership  property,  is  insuflScient,  and  states  no  ground  for  re- 
lief, and  a  general  demurrer  thereto  is  properly  sustained. 

Id.— Illeoalitt  of  Trusts  and  Monopolies— Share  in  Gains  not  Recover- 
able—Insufficient Pleadtno.— Trusts  and  monopolies  which  design  to 
control  the  prices  of  commodities  are  illegal  as  refltraining  freedom  of 
trade,  and  destroying  competition;  and  a  pleading  which  seeks  to 
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share  in  the  gains  of  an  illegal  trust  and  monopoly  by  ayerring  that 
property  sold  by  the  pleader  was  enhanced  in  yalue  by  reason  of  the 
existence  thereof,  and  that  the  pleader  was  deprived  of  snch  en- 
hanced yalue  by  fraudulent  concealment  thereof  by  the  purchaser, 
is  devoid  of  merit,  either  as  a  ground  of  defense  or  of  affirmative  re- 
lief. 

Id.— PABTICIPATIOlf  BY  PlAXKTIFFS  OwiNG  NO  DUTT  TO  DsVENDANT— ImPBOPSB 

Chabgx  or  FsAun.— The  formation  by  defendant's  former  partner  of  a 
combination  to  control  business  and  increase  prices,  made  with  the 
other  plaintiffs,  who  owed  no  duty  to  the  defendant,  and  were  not 
bound  to  disclose  to  him  any  of  their  present  or  prospective  business 
ventures,  cannot  justify  a  charge  that  the  other  plaintiffs  participated 
in  the  alleged  fraud  of  such  former  partner,  in  concealing  the  exist- 
ence of  such  combination,  and  such  charge,  as  against  them,  falls  to 
the  ground  of  its  own  weight 

In.— Rights  or  Third  Pabtibs— Rbscission  not  Permissidlb— Damagss  fob 
Fbaud.— Where  the  rights  of  third  parties  have  intervened,  and  the  cir- 
cumstances of  the  parties  to  an  alleged  fraud  have  so  far  changed 
that  rescission  therefor  may  not  be  decreed  without  injury  to  such 
third  parties  and  to  their  rights,  rescission  will  be  denied,  and  the 
complaining  party  left  to  his  action  at  law  for  damages  for  the  fraud. 

Id.— Salx  of  Goodwill  or  Business  Contract  in  Rbstraikt  of  Trade- 
Inhibition  AS  TO  Agency- Construction  or  Code.— An  inhibition  as  to 
agency  for  others  in  a  contract  by  one  who  has  sold  the  goodwill  of  a 
business,  engaging  not  to  carry  on  a  like  business,  or  to  act  as  agent 
in  so  doing,  is  within  the  provision  of  the  code  permitting  a  con- 
tract in  restraint  of  trade  to  go  to  the  carrying  on  of  a  similar  busi- 
ness in  such  case;  and  the  language  of  the  code  is  to  receive  a  rea- 
sonable construction,  so  as  to  effect  the  end  for  which  the  legislature 
says  such  contracts  may  be  made,  and  to  g^ve  reasonable  protection  to 
him  in  whose  favor  such  a  contract  is  executed,  and  the  code  provision 
as  to  the  carrying  on  of  a  similar  business  is  not  to  be  limited  to  the 
carrying  of  it  on  as  owner  or  proprietor,  but  is  equally  inclusive  of 
the  conduct  of  it,  wholly  or  in  part,  as  the  agent  of  another. 

Id.— Construction  or  Contract  and  Decree  as  to  Agenct— Conduct  or 
Business  as  Agent.— An  inhibition  of  agency  in  a  contract  not  to  estab- 
lish, carry  on,  conduct,  or  maintain  a  rival  business,  or  act  as  agent 
therefor,  for  a  period  of  three  years,  and  a  decree  enforcing  such 
contract  according  to  its  terms,  are  to  be  construed  as  prohibiting 
only  an  agency  wholly  or  partially  for  the  conduct  of  the  business, 
and  not  as  prohibiting  employment  as  a  mere  servant  or  clerk,  though 
such  employment  may  fall  within  the  more  enlarged  meaning  of 
agency  as  a  general  term. 

Id. — Injunction— Form  of  Decree.— A  decree  enjoining  breach  of  such  con- 
tract should  not  purport  to  enjoin  the  carrying  on  of  the  rival  business 
for  the  space  of  three  years  from  the  date  of  the  contract,  "or  so  long 
as  plaintiffs,  or  any  one  deriving  title  to  the  goodwill  of  the  business, 
carry  on  said  business,*'  but  it  should  read:  ''So  long  as  plaintiffs, 
or  any  one  deriving  title  to  their  business,  shall  carry  on  said  busi- 
ness, not  exceeding  three  years,"  from  the  date  of  the  contract. 

Id.— Succession  to  Goodwill  or  Business— Denial  in  Answeb— Demurrer— 
Admission  in  Crors-comflaint  not  a  Waitxb.— A  denial  In  the  answer 
CXVItL  CAi«-28 
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tionable  matter,  the  wrong  could  only  be  reached  by  motion  to 
strike  out,  and  such  motion  was  not  made. 

We  find  no  error  in  the  law  given  to  the  jury  by  the  court. 
The  instruction  bearing  upon  the  question  of  mutual  combat  ia 
supported  by  People  v.  Hecker,  109  Cal.  462.  The  instruction  as 
to  the  manner  of  weighing  the  testimony  of  a  witness  false  in 
part  finds  full  support  in  People  v,  TreadweUy  69  Cal.  226.  The 
instruction  as  to  self-defense^  which  was  refused^  was  substan- 
tially given  in  the  charge  of  the  court. 

For  the  foregoing  reasons  the  judgment  and  order  are  aflfirmed. 

Van  Fleet,  J.,  Harrison,  J.,  McFarland,  J.,  Henshaw,  J.,  and 
Temple,  J.,  concurred. 


[S.  F.  No.  677.    Department  Two.— September  23,  1897.] 

H.  B.  MBYEES   et  al.,  Respondents,  v.  E.  P.  MEEILLION, 

Appellant. 

A.CTION  TO  Enjoin  Bbxach  of  Contract— Balb  of  Business  and  Goodwiu. 
BY  Rbtirinq  Pabtnbr— Agesement  not  to  Compete- Oboss-complaint— 
Dbmubbeb—Fbaud— Concealment  of  Combination— Tbust  and  Monopoly 
^Rescission.— In  an  action  brovLght  by  the  members  of  a  suooeeding  firm 
to  enjoin  a  breach  of  a  contract  made  by  the  retiring  partner  of  a 
former  firm  upon  the  sale  of  his  interest  in  the  partnership  property 
and  goodwill  of  the  business  to  his  copartner,  one  of  the  plaintiffs, 
in  which  he  agreed  that  he  would  not  establish,  carry  on,  or  conduct 
or  maintain  or  act  as  agent  for  a  like  business,  within  the  city  and 
county,  for  a  period  of  three  years,  a  cross-complaint  charging  fraud 
in  such  sale  committed  by  the  purchasing  partner,  in  the  concealment 
of  a  combination,  trust,  and  monopoly  of  the  business  effected  by 
him  with  the  other  plaintiffs  prior  to  the  sale,  which  enhanced  the 
value  of  the  interest  sold  to  the  extent  of  seven  thousand  five  hun- 
dred dollars,  that  the  plaintiff  thereby  received  more  money  for  the 
partnership  property  when  conveyed  to  the  combination  than  he 
could  otherwise  obtain,  and  that  all  of  the  plaintiffs  were  aware  of 
and  took  part  in  the  fraud  practiced  upon  cross-complainant,  and 
praying  for  a  rescission  of  the  sale,  and  restitution  of  his  rights  as  a 
partner  in  the  former  firm,  and  for  the  appointment  of  a  receiver  of 
the  partnership  property,  la  insuflScient,  and  states  no  gronnd  for  re- 
lief, and  a  general  demurrer  thereto  is  properly  sustained. 

Id.— Illegality  of  Tbusts  and  Monopolies— Shabb  in  Gains  not  Rbooves- 
ABLE— Insufficient  Pleading.— Trusts  and  monopolies  which  design  to 
control  the  prices  of  commodities  are  illegal  as  restraining  freedom  of 
trade,  and  destroying  competition;  and  a  pleading  which  seekfl  to 
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share  in  the  gains  of  an  illegal  trust  and  monopoly  by  averring  that 
property  sold  by  the  pleader  was  enhanced  in  valne  by  reason  of  the 
existence  thereof,  and  that  the  pleader  was  deprived  of  such  en- 
hanced value  by  fraudulent  concealment  thereof  by  the  purchaser, 
is  devoid  of  merit,  either  as  a  ground  of  defense  or  of  aflQrmative  re- 
lief. 

In.— PABTICIPATIOlf  BY  PlAIHTIFFS  OwINO  HO  DUTT  TO  DxFBNnANT— ImPBOPXB 

Ghabob  of  Fbaud.— The  formation  by  defendant's  former  partner  of  a 
combination  to  control  business  and  increase  prices,  made  with  the 
other  plaintiffs,  who  owed  no  duty  to  the  defendant,  and  were  not 
bound  to  disclose  to  him  any  of  their  present  or  prospective  business 
ventures,  cannot  justify  a  charge  that  the  other  plaintiffs  participated 
in  the  alleged  fraud  of  such  former  partner,  in  concealing  the  exist- 
ence of  such  combination,  and  such  charge,  as  against  them,  falls  to 
the  ground  of  its  own  weight 

Id.— Bights  of  Third  Pabtibs— Rescission  not  Pbbmissidlb— Damaqbs  fob 
Fbaud.— Where  the  rights  of  third  parties  have  intervened,  and  the  cir- 
cumstances of  the  parties  to  an  alleged  fraud  have  so  far  changed 
that  rescission  therefor  may  not  be  decreed  without  injury  to  such 
third  parties  and  to  their  rights,  rescission  will  be  denied,  and  the 
complaining  party  left  to  his  action  at  law  for  damages  for  the  fraud. 

Id.— Salb  of  Goodwill  of  Businbss  Contbact  iw  Rbstbaint  of  Tbade— 
Inhibition  as  to  Agbnct— Constbuction  of  Codb.— An  inhibition  as  to 
agency  for  others  in  a  contract  by  one  who  has  sold  the  goodwill  of  a 
business,  engaging  not  to  carry  on  a  like  business,  or  to  act  as  agent 
in  so  doing,  is  within  the  provision  of  the  code  permitting  a  con- 
tract in  restraint  of  trade  to  go  to  the  carrying  on  of  a  similar  busi- 
ness in  such  case;  and  the  language  of  the  code  is  to  receive  a  rea- 
sonable construction,  so  as  to  effect  the  end  for  which  the  legislature 
says  such  contracts  may  be  made,  and  to  give  reasonable  protection  to 
him  in  whose  favor  such  a  contract  is  executed,  and  the  code  provision 
as  to  the  carrying  on  of  a  similar  business  is  not  to  be  limited  to  the 
carrying  of  it  on  as  owner  or  proprietor,  but  is  equally  inclusive  of 
the  conduct  of  it,  wholly  or  in  part,  as  the  agent  of  another. 

In.— Constbuction  of  Contbact  and  Dxcbbb  as  to  Agency— Conduct  of 
Business  as  Agent.— An  inhibition  of  agency  in  a  contract  not  to  estab- 
lish, carry  on,  conduct,  or  maintain  a  rival  business,  or  act  as  agent 
therefor,  for  a  period  of  three  years,  and  a  decree  enforcing  such 
contract  according  to  its  terms,  are  to  be  construed  as  prohibiting 
only  an  agency  wholly  or  partially  for  the  conduct  of  the  business, 
and  not  as  prohibiting  employment  as  a  mere  servant  or  clerk,  though 
such  employment  may  fall  within  the  more  enlarged  meaning  of 
agency  as  a  general  term. 

Id.— Injunction— FoBM  of  Dbcbee.— A  decree  enjoining  breach  of  such  con- 
tract should  not  purport  to  enjoin  the  carrying  on  of  the  rival  business 
for  the  space  of  three  years  from  the  date  of  the  contract,  "or  so  long 
as  plaintiff's,  or  any  one  deriving  title  to  the  goodwill  of  the  business, 
carry  on  said  business,  "  but  it  should  read:  "So  long  as  plaintiffs, 
or  any  one  deriving  title  to  their  business,  shall  carry  on  said  busi- 
ness, not  exceeding  three  years,"  from  the  date  of  the  contract 

Id.— Succession  to  Goodwill  of  Business— Denial  in  Answer— Demubbeb— 
Admission  in  Cbosr-cohflaint  not  a  Waivxb.— A  denial  in  the  answer 
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of  an  aTcnnent  in  the  complaint  that  plaintiffs  had  succeeded  to  the 
goodwill  of  the  business  sold  by  the  defendant  to  his  copartners,  pre- 
sents an  issue  material  to  plaintiffs'  cause  of  action  for  breach  of 
defendant's  contract  not  to  carry  on  a  riral  business,  nor  is  the  de- 
nial in  the  answer  waived  or  oTercome  by  an  averment  of  that  fact 
in  defendant's  cross-complaint;  and  it  Is  error  to  sustain  a  demurrer 
to  such  answer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Thomas  F.  Barry,  for  Appellant. 

Daniel  Titus,  for  Respondents. 

HENSHAW,  J. — ^PlaintiflEs  averred  that  they  are  copartners 
engaged  in  the  business  of  box  manufacturing.  In  October, 
1895,  the  then  existing  firm  of  Meyers,  MeriUion  &  Co.  was  en- 
gaged in  the  same  business.  The  latter  firm  consisted  of  the 
plaintiff  Meyers  and  the  defendant  MeriUion.  By  agreement  of 
the  partners  this  firm  was  dissolved,  Meyers  buying  Merillion's 
interest  in  the  property  and  in  the  goodwill  of  the  business  under 
a  written  agreement  in  pai*t  as  follows:  ''And  in  consideration 
of  the  payment  to  me  of  the  foregoing  sum,  and  as  part  of  the 
consideration  for  such  payment,  I  do  hereby  agree  with  the  par- 
ty of  the  second  part  that  I  will  not  establish,  carry  on,  con- 
duct, or  maintain  a  box  business  in  the  city  and  county  of  San 
Francisco,  California,  or  act  as  agent,  for  the  period  of  three 
years  from  and  after  the  date  of  these  presents.*' 

Thereafter  plaintiffs  entered  into  partnership  and  became  and 
are  the  successors  in  interest  in  the  business  and  goodwill  of  the 
firm  of  Meyers,  MeriUion  &  Co.  Notwithstanding  his  agree- 
ment, defendant  is  engaged  in  erecting  a  box  factory  in  the  city 
of  San  Francisco,  and,  unless  restrained,  will  engage  in  the  busi- 
ness of  manufacturing  and  selling  boxes.  The  prayer  asked  for 
an  injunction. 

Defendant  met  this  pleading  by  answer  and  cross-complaint 
In  his  answer,  after  certain  denials,  he  set  up  fraud  in  avoidance 
of  his  contract.  By  his  cross-complaint  he  charged  the  same 
matters  of  fraud  by  reason  of  which  he  waa  induced  to  part  with 
his  interest  in  the  partnership  and  goodwill  of  the  business  for 
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the  sum  of  seventeen  thousand  five  hundred  dollars,  when  the 
true  value  of  his  interest  at  the  time  was  twenty-five  thousand 
dollars.  He  prayed  for  a  decree  in  rescission,  for  a  receiver,  and 
for  a  re-establishment  of  himself  as  a  partner  upon  return  of  the 
seventeen  thousand  five  hundred  dollars. 

The  court  sustained  general  demurrers,  both  to  the  answer 
and  to  the  cross-complaint,  and  upon  entry  of  its  decree  for  plain- 
tiffs defendant  appealed. 

The  fraud  charged  is  as  follows:  Before  the  date  of  defend- 
ant's sale  of  his  interest  his  partner,  plaintiflE  Meyers,  had  been 
negotiating  with  Williams  and  Carrick  (who  at  that  time  were 
partners  engaged  in  a  like  business,)  to  effect  "a  trust,  combine, 
and  monopoly  of  the  business  in  the  city  and  county  of  San 
Francisco."  He  did  effect  this  trust,  combine,  and  monopoly 
before  the  date  of  the  sale  and  dissolution,  but  concealed  the 
fact  from  defendant.  Because  of  the  combine,  trust,  and  mo- 
nopoly defendant's  interest  was  worth  twenty-five  thousand  dol- 
lars instead  of  seventeen  thousand  five  hundred  dollare.  "In 
pursuance  of  the  said  fraud,  conspiracy,  trust,  and  combine"  the 
copartnership  of  plaintiffs  was  formed,  and  by  reason  of  the 
fraud  and  combine,  trust,  and  monopoly,  Meyers  received  more 
money  for  the  partnership  property  of  Meyers,  Merillion  &  Co. 
when  conveyed  to  the  combine  than  he  could  otherwise  have  ob- 
tained. "Plaintiffs  Carrick  and  Williams  were  well  aware  of 
and  took  part  in  the  fraud  practiced  upon  crosfi-complainant." 

Upon  such  charges  of  fraud  it  is  at  once  apparent  that  the  de- 
murrer to  the  cross-complaint  was  properly  sustained.  Meril- 
lion's  pleading  admits  that  he  received  full  value  for  his  prop- 
erty, saving  as  that  value  was  enhanced  by  an  unlawful  conspir- 
acy between  the  plaintiffs  to  effect  a  combine,  trust,  and  monop- 
oly of  the  business.  His  request,  then,  simply  is  that  he  should 
be  allowed  to  share  the  spoils  garnered  under  this  unholy  alli- 
ance. The  merits  of  this  claim  are  no  better  than  they  would 
be  had  he  averred  that  these  plaintiffs  designed  to  steal  and  use 
some  valuable  patent,  and,  having  succeeded  in  the  theft,  had 
thus  greatly  increased  the  value  of  the  business,  in  which  increase 
of  value  he  was  entitled  to  share  because  his  former  partner  was 
in  the  conspiracy.  Appellant  does  not  contend  that  trusts  and 
monopolies  which  design  i(\  control  the  prices  of  commodities 
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are  not  illegal  as  restraining  freedom  of  trade  and  destroying 
competition  {Mill  and  Lumber  Co.  v.  Hayes,  76  CaJ.  387;  Vul- 
can Powder  Co,  v.  Powder  Co,,  96  Cal.  610),  bat  he  insists 
that  the  combine  here  pleaded  is  such  as  waa  declared  legal  in 
Ilerriman  v,  Menzies,  115  Cal.  16.  The  cases  are  in  all  essen- 
tials dissimilar.  In  the  Menzies  case  it  was  held  that  the  con- 
tract was  not  illegal,  for  it  was  not  shown  that  it  was  designed  to 
or  did  effect  a  control  of  business  to  an  extent  enabling  the  ocm- 
tracting  firms  to  exclude  competition  or  control  the  prices  of  the 
commodity.  In  the  present  case  it  is  averred  that  the  parties 
**effected  a  combine,  trust  and  monopoly."  A  monopoly  is  dis- 
cussed and  defined  in  the  Menzies  case;  so  what  is  here  pleaded 
is  not  only  an  illegal  contract  for  a  monopoly,  bat  the  successful 
operation  of  the  illegal  monopoly  itself. 

But  there  are  other  and  independent  considerations  equally 
destructive  of  appellant's  right  to  prosecute  this  cross-complaint. 
The  charge  is  the  formation  by  his  partner  of  a  combine  with 
Williams  and  Carrick  to  control  business  and  increase  prices, 
and  the  fraud  consists  in  the  concealment  by  the  partner  of  a 
fact  within  his  knowledge,  which  in  good  faith  he  was  bound 
to  disclose,  and  which  enhanced  the  value  of  Merillion's  inter- 
est. It  is  charged  that  all  three  participated  in  the  fraud.  How 
Williams  and  Carrick  could  have  done  so  is  not  made  to  appear. 
They  were  not  partners  of  defendant.  They  owed  him  no  duty. 
They  ceftainly  were  not  bound  to  disclose  to  him  any  of  their 
present  or  prospective  business  ventures.  So  far  as  the  charge 
of  fraud  against  them  is  concerned,  it  falls  to  the  ground  of  its 
own  weight.  (RiLSsell  v.  Clark,  7  Cranch,  92.)  Where  the 
rights  of  others  have  intervened,  and  the  circumstances  have  so 
far  changed  that  rescission  may  not  be  decreed  without  injury  to 
those  parties  and  their  rights,  rescission  will  be  denied  and  the 
complaining  party  left  to  his  action  at  law  for  damages  for  the 
fraud.  (Story  on  Contracts,  sec.  977;  Bishop  on  Contracts,  sec. 
679;  2  Parsons  on  Contracts,  782;  Beach  on  Contracts,  sec.  789, 
et  seq;  Pomeroy's  Equity  Jurisprudence,  sees.  221,  303,  914, 1363, 
1377;  Mackintosh  v.  Tracy,  4  Brewst.  59.) 

Here  Merillion  asks  that  a  new  partnership,  of  which  he  was 
never  a  member,  and  which  contains    at   least  two    members 


Sdpt.  1897.]  Mrtbbs  v.  Merillion.  357 

against  whom  he  has  no  legal  grievance^  should  be  dissolved  and 
its  property  turned  over  to  a  receiver  in  order  that  a  defunct 
partnership  may  be  revived  and  he  be  restored  to  his  former 
position  in  it.  Equity  would  be  slow  to  grant  such  relief,  par- 
ticularly under  a  pleading  which  shows  that  full  and  adequate 
redress  may  be  obtained  at  law,  for  defendant  explicitly  avers 
that  by  reasoji  of  the  fraud  his  partner  induced  him  to  part  with 
property  worth  twenty-five  thousand  dollars  for  the  sum  of 
seventeen  thousand  five  hundred  dollars.  The  difference,  seven 
thousand  five  hundred  dollars,  is  then  the  amount  of  his  dam- 
age. If  he  has  a  cause  of  action  it  is  against  Meyers  alone,  and 
he  can  be  adequately  compensated  in  an  action  at  law  based  on 
the  fraud  and  claiming  damages  in  the  sum  named. 

The  charges  of  fraud  in  the  answer  being  the  same  as  those 
we  have  been  considering,  it  follows  that  they  were  not  in  that 
pleading  sufficient  to  constitute  a  defense. 

There  is  left  for  consideration  certain  legal  objections  urged 
to  the  validity  of  the  contract  and  of  the  decree  based  upon  its 
terms.  Upon  this  subject  the  first  point  of  attack  is  against  the 
language  of  the  contract  carried  into  the  decree  by  which  de- 
fendant engages  not  to  carry  on  a  like  business,  or  to  act  as  agent 
for  any  one  so  doing.  It  is  contended  that  the  inhibition  as  to 
agency  is  without  the  provisions  of  the  code  which  permit  a 
contract  in  restraint  of  trade  to  go  only  to  the  conduct  of  a  sim- 
ilar business.  (Civ.  Code,  sees.  1(573-75.)  But  the  language  of 
the  code  is  to  receive  a  reasonable  construction  so  as  to  effect  the 
end  for  which  the  legislature  says  such  contracts  may  be  made, 
and  to  give  reasonable  protection  to  him  in  whose  favor  such  a 
contract  is  executed.  In  High  on  Injunctions,  section  1177,  it  is 
said:  "Where,  however,  one  agrees  that  he  will  not  directly  or 
indirectly,  either  alone  or  in  partnership,  with  or  without  the 
assistance  of  any  other  person,  set  up  or  follow  or  practice  a  par- 
ticular business,  he  is  regarded  as  violating  his  covenant  by  con- 
ducting the  business  in  the  capacity  of  assistant  or  manager  to 
another  person."  And  this  proposition  will  be  found  fully  sup- 
ported by  the  authorities. 

While  contracts  of  this  nature  receive  strict  construction,  yet 
in  construing  them  their  legitimate  aim  and  end  are  not  to  be 
lost  sight  of.     They  are  designed  to  secure  to  the  business  of  one 
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person  immunity  from  rivalry  and  consequent  damage  at  the 
hands  of  another  who  would  be  a  dangerous  competitor  by  rea- 
son of  his  skill,  energy,  and  popularity.  The  proyisions  of  the 
code  authorize  the  execution  of  a  contract  by  which  one  agrees 
not  "to  carry  on"  a  similar  business.  It  is  too  narrow  a  con- 
struction to  say  that  this  is  limited  to  the  carrying  on  of  a  busi- 
ness as  o^^oier  or  proprietor.  To  conduct,  manage,  or  operate  it 
wholly  or  in  part,  as  the  agent  of  another,  is  equally  within  the 
purpose  of  the  law  and  the  language  of  the  code.  By  the  terms 
of  this  contract  defendant  coTenanted  not  to  establish,  carry  on, 
conduct,  or  manage  a  similar  business,  either  for  himself,  or  as 
agent  for  another.  It  is  true  that  agency  is  a  general  term,  and 
that  servants  and  clerks  are  agents  of  their  employers.  But  crit- 
icism of  this  contract  may  not  be  justified  on  this  account.  For 
it  clearly  appears  that  the  inhibited  agency  is  an  agency  wholly 
or  partially  for  the  conduct  of  the  business.  So  understood  and 
so  limited  in  the  decree,  there  is  nothing  obnoxious  to  the  law 
in  the  terms  of  this  contract,  a  declaration  which  the  following 
cases  will  serve  to  illustrate:  Turner  v.  Evans,  2.DeGex,  M.  & 
G.  740;  Jone^  v.  Havens,  4  Ch.  Div.  636;  Turner  v.  Evans,  2  El. 
&  B.  611;  Finger  v.  Hahn,  42  IT.  J.  Eq.  606;  Dalls  v.  Weaver,  11 
Week.  Rep.  993. 

The  decree  enjoins  defendant  "for  the  space  of  three  years 
from  the  eighth  day  of  October,  1895,  or  so  long  as  plaintiffs,  or 
anyone  deriving  title  to  the  goodwill  qf  their  business,  carry  on 
said  business.'^  It  should  read:  "So  long  as  plaintiffs,  or  anyone 
deriving  title  to  their  business,  shall  carry  on  said  business,  not 
exceeding  three  years  from  the  eighth  day  of  October."  {City 
Carpet  Beating  etc.  Works  v.  Jones,  102  Cal.  506.) 

One  other  point  demands  consideration.  In  his  answer  de- 
fendant denied  that  the  plaintiflfs  had  succeeded  to  the  interest 
in  the  goodwill  of  the  business  which  had  passed  to  Meyers.  The 
establishment  of  this  fact  waa  material  to  plaintifE's  cause  of  ac- 
tion, for,  if  they  had  not  so  succeeded,  this  was  a  perfect  defense 
to  their  action.  Issue  being  joined  upon  this  material  averment, 
it  was  error  for  the  court  to  sustain  the  general  demurrer  upon 
the  ground  that  the  answer  pleaded  no  defense.  It  is  not  im- 
probable that  the  trial  court  was  misled  by  an  averment  in  the 
cross-complaint  of  the  existence   of  this  very  partnership   of 
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plaintiffs  ag  the  successor  to  the  interest  of  Meyers,  but  this 
averment,  though  inconsistent  with  the  denial  of  the  answer, 
cannot  be  used  to  destroy  its  effect.  As  in  separate  defenses  a 
denial  in  one  is  not  waived  by  an  admission  of  the  same  matter 
in  another  (Billings  v.  Drew,  52  Cal.  565;  Miles  v.  Woodward,  115 
Cal.  308),  so  here  the  denial  of  the  answer  is  not  waived  or  over- 
come by  an  averment  in  the  cross-complaint  of  substantially 
the  same  facts  as  those  which  the  answer  denies. 

For  this  reason,  therefore,  the  judgment  must  be  reversed. 

It  is,  therefore,  ordered  that  the  judgment  entered  upon  de^ 
murrer  to  the  cross-complaint  be  affirmed,  and  that  the  judg- 
ment upon  demurrer  to  the  answer  be  reversed,  and  the  cause  re- 
manded, with  directions  to  the  court  to  overrule  that  demurrer 
and  proceed  to  trial  upon  the  single  issue  above  indicated. 

Temple,  J.,  and  McFarland,  J.,  concurred. 


[Crim.  No,  297.    Department  One.— September  25,  1807.] 

THE  PEOPLE,  Respondent,  v.  GEAY  G.  SOUTHEEN,  Appel- 
lant. 

Criminal  Law— Bill  of  ExcsFnoNs — Gobbbction  of  Mistake— Notici— Or- 
der SexTiNQ  Aside  SsTTLEMEKiv-ArPEAL. —Under  section  473  of  the  Code 
of  Civil  Procedure,  notice  is  not  required  to  be  given  of  an  applica- 
tion for  the  correction  of  a  mistake  in  a  record;  nor  is  the  presence  of 
a  defendant  convicted  of  felony  needed  at  the  bearing  of  a  motion  to 
correct  a  mistuke  in  the  settled  bill  of  exceptions,  so  as  to  make  it 
show  the  record  as  it  actuiilly  existed;  and  where  the  defendant  was 
given  two  days*  notice  of  such  motion,  and  the  court,  after  the  taking 
of  evidence  which  justified  the  correction  of  a  mistake  in  the  bill,  set 
aside  the  order  settling  the  bill,  corrected  the  mistake,  and  resettled 
the  bill  as  corrected,  the  order  setting  aside  the  settlement  will  not 
be  reversed  upon  appeal  for  the  want  of  five  days'  notice  to  the  de- 
fendant of  the  hearing. 

APPEAL  from  an  order  of  the  Superior  Court  of  Orange 
County  setting  aside  an  order  settling  a  bill  of  exceptions.  M. 
T.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  conrL 
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C.  S.  McKelvey^  and  Brosseau  &  Montgomery^  and  McKelvey 
&  Bowes,  for  Appellant. 

W.  P.  Fitzgerald,  Attorney  General,  and  C.  N.  Post,  Deputy 
Attorney  General,  for  Bespondent. 

THE  COCBT.— The  trial  court  set  aside  an  order  settling  a 
bill  of  exceptions,  made  a  correction  in  the  bill,  and  thereupon 
again  settled  the  same.  This  appeal  is  prosecuted  from  the  or- 
der setting  aside  the  order  settling  the  bill.  The  defendant 
was  convicted  of  a  felony,  and  thereafter  prepared  and  had  set- 
tled a  bill  ol  exceptions.  This  bill  contained  an  instruction  up- 
on the  law  ol  reasonable  doubt  in  which  the  verb  '^can  say''  is 
found.  It  was  claimed  by  the  prosecution  that  the  language  of 
the  instruction  as  given  to  the  jury  was  ^^cannot  say.''  Upon 
proceedings  had  the  order  settling  the  bill  was  set  aside  and  the 
word  "not"  inserted  therein.  This  action  of  the  trial  court  was 
taken  upon  two  days'  notice  to  the  other  side,  and  after  the  tak- 
ing of  evidence. 

Defendant's  main  contention  is,  that  he  was  entitled  to  five 
days'  notice  of  the  hearing.  He  makes  no  claim  that  injury  re- 
sulted to  him  by  reason  of  the  shortness  of  the  notice  given,  but 
stands  squaiely  upon  his  strict  legal  rights  as  he  understands 
them.  He  has  no  such  legal  rights.  It  was  a  commendable 
practice  upon  the  part  of  the  other  side  to  give  him  notice  of  this 
hearing,  but  in  a  case  like  the  present  we  find  nothing  in  the 
statute  requiring  notice.  The  proceeding  inaugurated  for  the 
correction  of  the  bill  was  simply  to  rectify  a  mistake — ^to  make 
the  bill  show  the  record  as  it  actually  existed.  The  course  here 
adopted  was  in  full  accord  with  the  practice  recognized  by  sec- 
tion 473  of  the  Code  of  Civil  Procedure,  and  by  that  section  no 
notice  whatever  is  contemplated  in  the  correction  of  a  mistake. 
Warner  v.  Thomas  etc.  Works,  105  Cal.  409,  fully  and  clearly 
declares  the  principle  governing  trial  courts  under  such  contin- 
gencies as  are  here  presented.  (See,  also,  Crim  v.  Kessing,  89 
Cal.  478;  23  Am.  St.  Bep.  491.) 

The  presence  of  the  defendant  was  not  needed  at  the  hearing 
of  this  motion,  and  the  evidence  presented  at  the  hearing  fully 
justified  the  trial  court  in  making  the  order  appealed  from. 

For  the  foregoing  reasons  the  order  is  affirmed. 
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[Sac.  No.  182.    DeiMirtment  One.—September  25,  1897.] 

COUNTY  OP  TULARE,  BcBpondent,  v.  E.  M.  JEPPEBDS,  as 
Auditor,  etc..  Appellant. 

GOUNTT  GOTBBNMXNT  ACT--CoiIPXN8ATION  OF    SUPBBVISOBB  HOLDIHa    OFFICB 

AT  PAflSAOS  OF  AcT  OF  1888.— Under  section  204  of  the  County  Gk>Tem- 
ment  Act  of  188S  (Stats.  1893,  p.  512)  the  compensation  of  supervisors  in 
counties  of  the  eleventh  class,  who  were  holding  ofiQoe  at  the  date  of  its 
passage,  was  not  afifected  thereby,  but  their  compensation  is  regulated  by 
the  County  Oovemment  Act  of  1891. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tulare 
Coimty.    W.  W.  Cross,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Lamberson  &  Middlecoff,  for  Appellant. 

P.  B.  Howard,  and  T.  E.  Clark,  for  Respondent 

HARRISON,  J.— By  the  County  Government  Act  of  1891 
the  compensation  of  each  supervisor  in  counties  of  the  eleventh 
class  is  fixed  at  "six  dollars  per  day  for  actual  service,  and  forty 
cents  per  mile  while  traveling  from  his  place  of  residence  to  the 
county  seat;  provided  that  no  more  than  one  mileage  in  any  one 
monthly  term  shall  be  allowed/'  (Stats.  1891,  p.  352.)  Each 
supervisor  was  also  ex  officio  road  commissioner,  and  was  enti- 
tled to  receive  for  his  services  as  road  commissioner  "twenty 
cents  per  mile  one  way  for  all  distances  actually  traveled  by  him 
in  the  performance  of  his  duties,  provided  that  he  shall  not  in 
any  one  year  receive  more  than  three  hundred  dollars/*  (Stats. 
1891,  p.  476.)  By  the  County  Government  Act  of  1893  the  com- 
pensation of  officers  in  this  class  of  counties  was  declared  as  fol- 
lows (Stats.  1893,  p.  416): 

'^15.  Supervisors,  eighteen  hundred  dollars  per  annum  for  all 
services  required  of  them  as  supervisors  and  road  commissioners. 
The  provisions  of  this  subdivision  shall  take  effect  January  1, 
1895.'* 

Tulare  county  is  a  county  of  the  eleventh  class,  and  the  de- 
fendants Henderson,  Twaddle,  and  Gilliam  were  elected  super- 
visors  at  the   general   election  in  1892  for  the  term  of   four 
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Lambcrson  &  Middlecoff^  for  Appellant 

F.  B.  Howard,  and  T.  E.  Clark,  for  Respondents. 

HAEEISON,  J. — The  board  of  supervisors  of  the  county  of 
Tulare,  being  of  the  opinion  that  some  of  the  deputies  of  certain 
ofiQcers  of  the  county  were  drawing  salaries  without  authority  of 
law,  employed  the  plaintiffs  in  1895  as  attorneys  to  enjoin  the  au- 
ditor of  the  county  from  issuing  warrants  for  the  salaries,  and 
the  treasurer  from  paying  the  warrants.  Under  this  employ- 
ment the  plaintiffs  began  and  prosecuted  certain  actions  in  the 
superior  court  and  on  appeal  to  this  court,  and  paid  out  certain 
moneys  as  expenses  therein,  and  afterward  duly  presented  their 
claims  to  the  board  of  supervisors  for  the  sums  respectively  of 
one  hundred  and  seventy-three  dollars  and  fifty  cents  and  four 
hundred  and  sixty-three  dollars.  These  claims  were  approved 
by  the  board  of  supervisors  and  ordered  to  be  paid  out  of  the 
general  fund  of  the  county,  and  were  properly  certified  and  de- 
livered by  the  clerk  to  the  auditor  and  treasurer  of  the  county. 
Plaintiffs  thereupon  made  demand  of  the  auditor  that  he  draw 
his  warrants  therefor,  and  upon  his  refusal  instituted  the  pres- 
ent proceeding  for  a  writ  of  mandate.  The  superior  court 
granted  their  application,  and  the  auditor  has  appealed. 

The  court  found  that  all  of  the  facts  alleged  in  the  complaint 
were  true,  and  the  appellant  does  not  specify  the  insuflBciency 
of  the  evidence  to  sustain  any  of  the  findings,  or  that  the  court 
erred  in  admitting  any  evidence,  but  relies  upon  certain  oihcr 
errors  of  law.  In  his  answer  the  defendant  denied  the  employ- 
ment of  the  plaintiffs,  or  that  they  had  rendered  any  services  to 
the  county,  and  at  the  trial  the  court  refused  to  permit  him  to 
show  by  several  of  the  county  officers  that  the  deputies  employed 
by  them,  and  in  reference  to  whose  salaries  the  suits  were  begun 
by  the  plaintiffs,  were  necessary  to  the  performance  of  the  duties 
of  their  respective  offices.  The  court  also  refused  to  allow  the 
defendant  to  show  whether  the  plaintiffs  had  brought  any  suits, 
and  whether  they  had  a^'sisted  the  district  attorney  in  bringing 
any  suits,  and  whether  the  district  attorney  had  Bought  for  any 
assistance  and  what  had  been  the  results  of  the  suits  brought  by 
the  plaintiffs.  These  questions  were  all  irrelevant  and  imma- 
terial to  the  issue  before  the  court.    If  the  supervisors  had  the 
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authority  to  employ  the  plaintiffs  for  the  purpose  of  bringing 
the  suits,  the  propriety  or  necessity  of  their  employment  could 
not  be  reviewed  by  the  auditor,  nor  could  he  question  the  value 
of  the  services  rendered  under  the  employment  after  it  had  been 
fixed  by  the  board  of  supervisors  in  allowing  their  claim  therefor. 
It  was  said  in  Lassen  County  v.  Shinn,  88  Cal.  510:  "It  is  settled 
law  that  where  a  county  has  legal  business  to  be  transacted,  its 
board  of  supervisors  may  employ  counsel  other  than  the  district 
attorney  to  transact  the  business,  if,  in  the  judgment  of  the 
board,  the  public  interest  will  thereby  be  subserved.  This  is 
rested  upon  the  ground  that  the  district  attorney  may  be  incom- 
petent or  sick  or  absent  from  the  county  or  engaged  in  other 
business,  so  that  he  cannot  attend  to  it,  or  the  business  to  be 
transacted  may  be  outside  of  the  county .''  And  in  McFarland 
V.  McCowen,  98  Cal.  329,  it  was  held  that  where  a  claim  for  ser- 
vices, which  if  performed  is  a  legal  charge  against  the  county, 
has  been  duly  presented  to  the  board  of  supervisors,  .regularly 
considered,  allowed,  and  ordered  paid,  the  auditor  cannot  refuse 
to  draw  his  warrant  therefor  upon  the  ground  that  such  services 
were  never  rendered.  The  allowance  and  settlement  of  the  claim 
by  the  board  of  supervisors  is  an  adjudication,  by  a  tribunal 
having  jurisdiction  of  the  matter,  that  the  services  have  been 
rendered,  and  of  the  correctness  of  their  value,  and  is  conclusive. 
{Colusa  County  v.  De  Jarnett,  55  Cal.  373;  McConoughey  v, 
Jackson,  101  Cal.  265;  40  Am.  St.  Kep.  53.)  The  board  of  super- 
visors is  made  by  law  the  guardian  of  the  interests  of  the  county, 
and  by  subdivision  17  of  section  25  of  the  County  Qovemment 
Act  is  given  authority  (Stats.  1893,  p.  356)  "to  direct  and  control 
the  prosecution  and  defense  of  all  suits  to  which  the  county  is  a 
pariy,  and  to  employ  counsel  to  assist  the  district  attorney  in 
conducting  the  same."  Not  only  are  they  empowered  to  employ 
counsel  to  assist  the  district  attorney,  but  they  may  also  employ 
counsel  for  the  purpose  of  -directing  and  controlling  the  pros- 
ecution and  defense  of  any  suit  to  which  the  county  is  a  party 
Whether,  in  any  particular  case,  such  employment  shall  be  made 
is  addressed  to  the  discretion  which  they  are  to  exercise  in  behalf 
of  the  public  interests.  If,  in  their  opinion,  the  interests  of  the 
county  require  such  employment,  it  is  their  duty  to  secure  the 
services  of  a  competent  attorney  therefor.    In  the  present  case. 
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the  fact  that  the  district  attorney  was  one  of  the  officers  whose 
deputies  were  included  among  those  who,  in  the  opinion  of  the 
supervisors,  were  not  entitled  to  be  paid  by  the  county,  made 
it  eminently  proper  that  other  counsel  should  be  employed. 
Neither  is  their  right  to  employ  counsel,  and  make  the  value  of 
their  services  a  charge  upon  the  county,  dependent  upon  the 
result  of  the  suit.  Wherever  there  is  room  for  an  honest  differ- 
ence of  opinion  as  to  such  result^  the  supervisors  are  justified  in 
thus  seeking  to  protect  the  interests  of  the  county.  The  char- 
acter of  these  suits  is  not  disclosed  by  the  present  record,  but  the 
suits  themselves  have  been  under  consideration  by  this  court  in 
connection  with  this  appeal,  and  it  cannot  be  said  with  reference 
to  them  that  the  law  upon  the  questions  involved  was  so  settled 
that  only  a  single  result  could  be  anticipated. 
The  judgment  is  aj£rmed. 

Qaroutte,  J.,  and  Van  Fleet,  J.,  concurred. 

Hearing  in  Bank  denied. 


[S.  F.  No.  724.    Department  Two.— September  25,  ISO?.] 

JOSEPH  TAYLOR,  Respondent,  v.  WILLIAM  R.  HEARST, 

Appellant. 

LiBXL— Abssncx  of  Expbesb  Malick—Compextsatobt  Daxagsb— Good  Faith 
AVD  Rbasonablb  Oabv  Pxrtikbnt  Only  to  Punitiyb  Damagbb.— Where 
there  is  an  absence  of  express  malice  in  the  publication  of  a  libel, 
there  being  neither  a  willful  intent  to  injure  the  plaintiff  nor  gross 
carelessness  in  the  publication,  the  recovery  is  limited  to  compensa- 
tory dnmngcs;  and  the  questions  of  good  faith  and  reasonable  care 
are  pertinent  only  where  the  question  of  punitive  damages  is  in- 
volved, and  not  where  the  inquiry  is  confined  to  compensatory  dam- 
ages, which  may  be  recovered  without  regard  to  the  good  faith  or 
caution  which  attended  the  publication. 
In.— Appbal— Law  of  Casb— Ezpbbss  Malicx  Eliicinatbi>— Sbcond  Tkial— 
Impbbtinbnt  EvinBircB.— Where,  upon  a  former  appeal,  the  question 
of  express  malice  was  entirely  removed  from  the  case,  so  that  plain- 
tiflTs  recovery  was  limited  to  compensatory  damages,  evidence  of- 
fered upon  the  second  trial  addressed  to  the  good  faith  of  the  publi- 
cation, and  to  the  negligence  of  the  publisher,  ia  properly  ruled  oat» 
as  not  being  pertinent  to  the  inquiry. 
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Id.— iKSTRucTioirs— Good  Faith  and  Reasonablx  Cabib— Dahagxs— Errob 
WITHOUT  Ikjuby.— Where  the  court  instructed  the  jury  as  matter  of  law 
that  punltiTe  damages  could  not  be  awarded  for  the  publication  of 
the  libel  in  question,  an  instruction  as  to  the  nature  of  good  faith, 
and  reasonable  care,  which  could  only  be  pertinent  where  punitiye 
damages  are  involved,  and  had  no  bearing  upon  the  facts  of  the  case, 
is  error  without  injury. 

Id.— Amount  of  Compknsatobt  Damaqxs.— An  award  of  five  hundred  dollars 
for  compensatory  damages  for  the  publication  of  a  libel  without  ex- 
press malice  cannot  be  regarded  as  excessive. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  and  from  an  order  denying  a  new 
trial.    William  R.  Daingerfield,  Judge. 


The  main  facts  are  stated  in  Taylor  v.  Hearst,  107  Cal. 
Further  facts  are  stated  in  the  opinion  of  the  court  rendered 
upon  this  appeal. 

W.  W.  Foote,  for  Appellant. 
J.  C.  Bates,  for  Eespondent 

HENSHAW,  J.— This  is  a  second  appeal.  The  facts  are 
substantially  the  same  ss  those  considered  upon  the  first  appeal. 
They  will  be  found  set  forth  at  length  in  Taylor  v.  Hearst,  107 
Cal.  262. 

It  will  be  observed  that  the  question  of  express  malice,  which 
may  be  evidenced  either  by  a  willful  intent  to  injure,  or  by  gross 
carelessness,  was,  under  the  facts  and  the  law  as  laid  down  in  the 
former  opinion,  entirely  removed  from  the  case.  This  was  the 
view  taken  by  the  trial  court,  and  the  jury  was  so  instructed. 

Plaintiff's  recovery,  therefore,  was  limited  to  compensatory 
damages.  Certain  questions  asked  of  defendant's  witnesses  were 
ruled  out  under  objections.  These  questions  were  addressed  to 
the  good  faith  of  the  publication,  and  to  the  negligence  of  the 
publisher.  But  good  faith  and  reafionable  care  are  pertinent  in- 
quiries where  the  question  of  punitive  damages  is  involved,  not 
where,  the  matter  being  libelous  per  se  and  its  publication  ad- 
mitted, the  recovery  is  expressly  limited  to  compensatory  dam- 
ages. For  a  plaintiff  under  such  facts  is  entitled  to  compensa- 
tory damages,  without  regard  to  the  good  faith  or  caution  which 
attended  the  publication.  {Wilson  v.  Fitch,  41  Cal.  363;  Taylor 
V.  Hearst,  107  Cal.  262;  Turner  v.  Hearst,  115   Cal.  394;  Mc- 


868       S.  P.  Co.  V.  Von  Schmii  t  Drbdgk  Co.    [118  Cal. 

AlKster  v,  Detroit  Free  Press  Co.,  76  Mich.  338;  15  Am.  St.  Rep. 
318;  Scripps  v.  Reilly,  38  Mich.  10;  Warner  v.  Press  Pub.  Co., 
132  N.  Y.  181.) 

Instruction  III,  given  by  the  court,  is  as  follows:  "Good  faith 
requires  of  a  publisher  that  he  exercise  the  care  and  vigilance  of 
a  prudent  and  conscientious  man,  wielding,  as  he  does,  the  great 
power  of  the  public  press.  There  must  be  an  absence,  not  only 
of  improper  motives,  but  of  negligence  on  the  part  of  the  defend- 
ant.'^ 

This  instruction  would  have  had  pertinency  if  addressed  to  a 
case  in  which  punitive  damages  were  claimed.  Upon  the  facts  of 
this  case  it  had  no  bearing,  for  as  has  been  said,  the  court  in* 
structed  the  jury  as  matter  of  law  that  punitive  damages  could 
not  be  awarded.  No  injury,  therefore,  could  have  been  worked 
appellant. 

The  award  of  five  hundred  dollars  for  compensatory  damages 
cannot  be  regarded  as  excessive.  (Wilson  v.  Fitch,  41  Cal.  363; 
Gilman  v,  McClatchey,  111  Cal.  606.) 

The  judgment  and  order  appealed  from  are  afi&rmed* 

McFarland,  J.,  and  Temple,  J.,  concurred. 


tS.  F.  No.  579.    Department  Two.— September  25,  1897.1 

SOUTHERN    PACIFIC    COMPANY,    Appellant,    v.    VON 
SCHMIDT  DREDQECOMPANY  et  al..  Respondents. 

OONTBACTS— ChABTBB  OF  BAftaSS  FOR  UflB  OF    DftXDQB   CojfPANT— BXTOUTIOS 

BY  pRicaiDKHT— Oopartwbrship—Pabol  Evidbwcb.— WhoPB  one  of  the 
members  of  a  copartnership  doing  business  under  a  corporate  name 
having  his  surname  in  its  title,  chartered  barges  expressly  for  the 
use  of  the  copartnership,  and  designated  himself  in  the  charter  and 
in  the  signature  thereof  as  president  of  such  company,  the  evidences 
upon  the  face  of  the  charter  that  It  was  designed  to  be  the  contract 
of  the  copartnership,  if  not  sufficiently  clear  of  themselves  to  prove 
it  as  matter  of  law,  are,  at  least,  sufficient  to  warrant  parol  evidence 
to  show  that  the  company  was  bound  by  the  terms  of  the  contract  as 
principal. 
Id.— Pbihcipal  and  Aobbt— Dbsiqnatiob  of  Aobnot  ih  Wbittbh  Oovtbact 
— EviDBwcE— DisTiHCTioH  Aboltsrxd. — ^The  distinction  at  common  law 
between  sealed  and  unsealed  instruments,  as  to  the  effect  of  words 
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of  agency  appended  to  the  name  of  a  contracting  party  in  tlie  body 
and  signature  of  the  contract,  is  abolished  in  this  state,  and  the  rule 
as  to  simple  contracts  is  applicable,  that  words  of  agency  employed 
in  the  written  contract  are  to  be  legarded,  not  as  descriptive  merely, 
but  as  importing  character  and  capacity;  and,  where  the  reading  of 
the  contract,  however  inartificially  it  may  be  drawn,  discloses  that 
it  is  executed  for  or  on  behalf  of  a  principal,  or  even  leaves  the  mat- 
ter in  doubt,  parol  evidence  may  be  used  to  determine  whose  contract 
it  is,  and  this  even  in  cases  where  the  instrument  is  sufficiently  clear 
in  its  terms  to  bind  the  agent  personally. 
In.— NBQLiaxKCB  or  Baileb— Injury  vbom  iSroRMS  to  Chabtxrxo  Barges^ 
PBXvxztTioN  of  Injury— Question  of  Fact— Nonsuit.— In  an  action  for 
injury  to  chartered  barges,  where  one  count  of  the  complaint  was 
upon  the  terms  of  the  charter  covenanting  to  return  the  barges  in 
good  condition,  etc.,  and  a  second  count  charged  defendant  with 
failing  to  exercise  the  ordinary  care  required  of  a  bailee  for  hire,  and 
the  plaintiffs*  evidence  showed  that  the  barges  were  placed  by  the 
defendant  in  shallow  water,  off  a  lee  shore,  and  left  exposed  to  the 
fury  of  a  southeastern  storm  of  unprecedented  severity,  that  the 
barges  were  not  designed  to  meet  or  withstand  heavy  weather,  that 
defendant  knew  this  when  receiving  them,  and  that  injury  to  the 
barges  might  have  been  prevented  by  removing  them  to  a  sheltered 
shore,  it  is  a  question  of  fact  for  the  jury  whether  the  defendant  did 
or  did  not  exercise  due  care  for  the  preservation  of  the  barges,  and 
it  is  error  to  grant  a  nonsuit  for  want  of  proof  of  negligence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  and  from  an  order  denying  a  new 
trial.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  E.  Foulds,  and  Fred  B.  Lake,  for  Appellant. 

A.  Van  Duzer,  for  Respondents. 

HENSHAW,  J. — ^Plaintiff  sued  to  recover  damages  for  injur- 
ies sustained  by  two  of  its  barges  while  under  charter  to  defend- 
ant company.  Plaintiff  is  a  corporation,  defendant  a  copartner- 
ship. 

The  complaint  contained  two  counts,  the  first  tendered  issue 
upon  the  violation  of  a  covenant  in  a  written  contract,  while  the 
second  charged  defendant  with  failing  to  exercise  the  ordinary 
care  required  of  a  bailee  for  hire.     (Civ.  Code,  sees.  1928-30.) 

It  is  undisputed  that  defendant  took  the  barges  upon  Decem- 
ber 20th,  and  returned  them  upon  January  2d  following.  Under 
the  first  count  defendant  denies  that  it  covenanted  to  return  the 
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barges  in  good  order,  ordinary  wear  and  tear  only  excepted. 
Under  the  second  count  it  denies  a  failure  to  exercise  ordinary 
care  for  the  preservation  of  the  leased  property.  It  affirmatively 
alleges  that  injury  to  the  barges  was  occasioned  by  an  unusual 
and  unprecedented  storm,  and  resulted  from  the  act  of  God  or 
inevitable  casualty. 

At  the  conclusion  of  plaintiff's  evidence  a  nonsuit  was  granted, 
and  from  the  judgment  entered  plaintiff  appeals. 

Plaintiff,  in  support  of  its  first  count,  offered  in  evidence  the 
following  contract,  which  was  denied  admission  as  not  being  the 
contract  of  the  defendant  dredge  company: 

"San  Francisco,  December  20,  1892. 

"This  agreement,  made  this  day  and  date  above  mentioned,  is 
such  that  Mr.  A.  W.  Von  Schmidt,  president  of  the  Von  Schmidt 
Dredging  Co.  of  this  city,  charters  from  the  S.  P.  Co.  their  barges 
named  Nicolaus  and  Yvba  City,  to  be  used  at  Baden,  Cala.,  as 
pontoons  to  hold  up  the  discharge  pipes  of  the  dredging  com- 
pany, and  not  for  rough  service,  for  a  period  of  thirty  days  or 
longer,  for  the  sum  of  ten  dollars  per  day  each  barge.  Barges 
to  be  accepted  at  and  returned  to  foot  of  Market  street.  La  Rue's 
wharf,  San  Francisco  (unless  otherwise  agreed),  in  as  good  order 
as  received,  usual  wear  and  tear  only  excepted. 

"(Signed)  J.  D.  CASE, 

Agent  S.  P.  Co. 
"A.  W.  VON  SCHMIDT, 
'Tresident  Von  Schmidt  Dredge  Co. 

"H.  T.  Graves,  Witness." 

The  appellant  insists  that  this  ruling  was  error;  that  upon 
the  face  of  the  agreement  there  was  sufficient  to  show  that  it 
was  the  contract  of  the  partnership,  or  at  least  sufficient  to  leave 
the  question  one  of  doubt,  to  be  solved  by  parol  proof.  Respond- 
ent answers  that  the  contract  appears  on  its  face  to  be  the  con- 
tract of  A.  W.  Von  Schmidt  individually;  that  the  appended 
words,  "President  of  the  Von  Schmidt  Dredge  Co.,"  found  in  the 
body  of  the  instrument  and  after  his  signature,  are  words  of  de- 
scription merely,  and  that  they  no  more  make  it  the  contract  of 
the  company  than  would  a  promissory  note  "signed  C.  F.  Crock- 
er, presidGnt  of  the  S.  P.  R.  R.  Co.,  make  it  the  note  of  the  com- 
pany."    But  respondent  is  unfortunate  in  his  illustration,  for 
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while  this  may  not  be  sufficient  to  establish  it  as  the  note  of  the 
company,  it  would,  under  well-settled  rules  and  abundant  author- 
ities, as  we  shall  hereafter  see,  leave  the  question  open  to  parol 
proof.  Equally  unfortunate  is  he  in  the  cases  which  hp  cites  to 
support  his  contention.  They  are  those  of  Echols  v.  Cheney,  28 
Cal.  157,  Morrison  v.  Bowman,  29  Cal.  337,  and  Haskell  v.  Corn- 
ish, 13  Cal.  46.  For  in  the  last  case  a  promissory  note  reciting 
that  "we,  the  undersigned  trustees  of  the  First  A.  M.  E.  church, 
in  behalf  of  the  whole  board  of  trustees  of  said  association, 
promise  to  pay,*^  etc.,  and  signed  by  two  of  the  trustees  individ- 
ually, was  held  to  be  the  note  of  the  corporation,  and  not  of  the 
individuals.  And  in  the  other  cases  this  court  was  dealing  with 
contracts  under  seal  before  the  distinction  had  been  abolished, 
and  at  a  time  when,  therefore,  all  the  extremely  technical  com- 
mon-law rules  governing  the  interpretation  of  specialties  were  in 
full  force.  But  these  rules  were  never  applied  to  simple  con- 
tracts, even  at  common  law,  and  with  the  abolition  in  this  state 
of  the  distinction  between  sealed  and  unsealed  instruments  they 
likewise  ceased  to  exist. 

Thus  the  rule  is  well  settled  that  where  a  reading  of  a  simple 
contract,  however  inartificially  it  may  be  drawn,  discloses  that 
it  is  executed  for  or  on  behalf  of  a  principal,  or  discloses  an  in- 
tent to  bind  such  principal,  or  even  leaves  the  matter  one  of 
doubt,  parol  evidence  may  be  employed  to  determine  whose  con- 
tract it  is,  and  this  even  in  cases  where  the  instrument  is  suffi- 
ciently clear  in  its  terms  to  bind  the  agent.  This  is  not  contra- 
dicting by  parol  the  terms  of  a  written  instrument,  for,  as  has 
been  said,  ^Ht  is  no  contradiction  of  a  contract,  which  is  silent 
as  to  the  fact,  to  prove  that  a  party  is  acting  therein  not  on  his 
own  behalf,  but  for  another.  'This  does  not  deny,^  said  Parke, 
B.,  'that  it  is  binding  on  those  whom,  on  the  face  of  it,  it  pur- 
ports to  bind;  but  shows  that  it  also  binds  another,  by  reason 
that  the  act  of  the  agent,  in  signing  the  agreement  in  pursuance 
of  his  authority,  is  in  law  the  act  of  the  principal.' ''  (Bishop 
on  Contracts,  sec.  1084.) 

In  consonance  with  this  view  it  was  at  a  very  early  day,  and 
before  the  sealed  contract  was  abolished  in  this  state,  that  this 
court  elaborately  considered  the  meaning  of  the  word  "agent*' 
appended  to  a  signature  upon  a  bill  of  exchange,  and  held  that 
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in  the  case  of  a  simple  contract  tbe  word  was  not  descriptlTe, 
but  imported  character  and  capacity.  It  further  held  that,  if 
the  capacity  is  thus  shown  upon  the  face  of  the  instrument^ 
resort  may  be  had  to  parol  evidence  to  elucidate  further  doubts 
or  difficulties,  in  order  to  arrive  at  the  true  intent  of  the  parties, 
and  it  is  said:  ^'It  would  seem  clear  from  these  cases  that  where 
the  agent  discloses  the  name  of  the  principal,  or  that  fact  is 
otherwise  known  to  the  party  receiving  the  bill  at  the  time  the 
same  is  made,  then  the  agent  is  not  responsible,  though  the  name 
of  the  principal  be  not  stated  on  the  face  of  the  paper,  and  only 
the  name  of  the  agent  be  signed,  with  the  term  'agent^  appended 
to  it."     {Sayre  v.  Nichols,  7  Cal.  635;  68  Am.  Dec.  280.) 

Later,  in  Bean  v.  Pioneer  Min.  Co,,  66  Cal.  451,  56  Am.  Bep. 
106,  the  principle  was  again  reannounced  with  more  fullness  in 
an  approved  quotation  from  Abbott's  Trial  Evidence,  and  it  is 
said:  *1i  upon  the  face  of  the  instrument  there  are  indications 
suggestive  of  agency,  such  as  the  addition  of  words  of  office  or 
agency  to  the  signature,  or  the  imprint  of  the  corporate  title  on 
the  paper — parol  evidence  is  competent  to  show  whom  the  pai^ 
ties  intended  should  be  bound  or  benefited.  And  even  where 
the  contract  lears  no  such  suggestion  on  its  face,  the  rule  as  now 
generally  received  is,  that  parol  evidence  is  competent,  either  in 
favor  of  or  against  the  corporation  (except,  perhaps,  when  the 
instrument  is  a  specialty);  but  that  it  is  not  competent  for  the 
purpose  of  exonerating  the  signer  from  personal  liability,  if  the 
other  party  to  the  instrument  chooses  to  hold  him  personally 
liable,  unless  there  was  evidence  that  the  signer  was  duly  author- 
ized to  contract  for  the  corporation,  and  that  credit  was  actually 
given  to  the  corporation  alone." 

In  Burgess  t\  Fairbanks,  83  Cal.  215, 17  Am.  St.  Rep.  230,  the 
only  evidence  of  agency  apparent  upon  the  face  of  the  instm* 
ment  was  the  signature,  'William  T.  White,  Agent  for  George 
E.  TMiite.'*  This  court  said,  following  the  principle  as  enunci- 
ated in  the  earlier  cases:  "It  at  least  bears  a  strong  suggestion 
of  agency,  and  it  would  have  been  competent  to  show  by  parol 
evidence  how  it  was  received,  and  who  was  intended  to  be  bound 

by  it.^' 

That  the  rule  in  California  is  not  peculiar  in  this  regard  a 
consideration  of  a  few  of  the  many  authorities  bearing  on  the 
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matter  will  at  once  disclose.  In  Higgins  v.  Senior,  8  Mees.  & 
W.  833,  the  contract  was  made  by  the  agent  individually.  Being 
sued  upon  it,  he  was  not  allowed  to  discharge  himself  under  the 
plea  of  nonassumpsit  by  proving  that  the  agreement  was  really 
made  by  him  as  agent  for  a  third  person,  and  that  plaintiff  knew 
those  facts  at  the  time  when  the  agreement  waB  made;  but  in 
that  connection,  and  discussing  the  liability  of  the  principal  in 
such  a  case  had  he  been  sued,  it  is  said:  ^^There  is  no  doubt  that 
where  such  an  agreemenrt  is  made,  it  is  competent  to  show  that 
one  or  both  of  the  contracting  parties  were  agents  for  other  per- 
sons and  acted  as  such  agents  in  making  the  contract,  so  as  to 
give  the  benefit  of  the  contract  on  the  one  hand  to,  and  charge 
with  liability  on  the  other,  the  unnamed  principals.*' 

In  Mechanics'  Bank  etc.  v.  Bank  of  Colunibiay  5  Wheat.  326,  the 
contract  under  consideration  was  in  form  of  a  check.  It  read: 
'TVIechanics*  Bank  of  Alexandria,  June  25,  1817.  Cashier  of  the 
Bank  of  Columbia;  pay  to  the  order  of  P.  H.  Minor  $10,000. 
William  Paton,  Jr.^'  It  was  contended  that  this  was  a  private 
check  not  enforceable  against  the  Mechanics'  Bank,  and  it  was 
urgently  insisted  that,  as  under  the  act  incorporating  the  bank 
every  such  instrument  was  required  to  be  signed  by  the  presi- 
dent and  countersigned  by  the  cashier,  with  the  further  proviso 
that  the  funds  of  the  corporation  should  not  be  liable  for  any 
contract  unless  so  executed,  the  bank  could  not  be  held  under 
this  instrument.  But  the  supreme  court  of  the  United  States 
held  that  the  mere  appearance  of  the  corporate  name  on  the  face 
of  the  paper  led  to  the  belief  that  it  was  a  corporate  and  not  an 
individual  transaction,  and  that  when  it  was  shown  by  parol  evi- 
dence that  the  drawer  of  the  check  was  in  fact  the  cashier,  the 
belief  became  the  stronger,  but  that  in  any  event  "it  is  enough 
for  the  purposes  of  the  defendant  to  establish  that  there  existed 
on  the  face  of  the  paper  circumstances  from  which  it  might  rea- 
sonably infer  that  it  was  either  one  or  the  other.  In  that  case 
it  became  indispensable  to  resort  to  extrinsic  evidence  to  remove 
the  doubt.'* 

In  Salmon  Falls  Mfg.  Co.  v.  Ooddard,  14  How.  446,  the  written 
memorandum  of  contract  bore  upon  its  face  no  evidence  that  the 
signer  acted  as  agent.  The  supreme  court  of  the  United  States, 
considering  the  question,  again  said:  'Extraneous  evidence  is 
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clso  admissible  to  show  that  a  person  whose  name  is  afi^ed  to 
the  contract  acted  only  as  agent,  thereby  enabling  the  principal 
cither  to  sue  or  to  be  sued  in  his  own  name,  and  this  though 
it  purported  on  its  face  to  have  been  made  by  the  agent  himself, 
and  the  principal  not  named.  {Iliggins  v.  Senior,  supra;  Trut- 
man  v.  Loder,  11  Ad.  &  E.  589.)  Lord  Denman  observed  in  the 
latter  case,  ^that  parol  evidence  is  always  necessary  to  show  that 
the  party  sued  is  the  party  making  the  contract  and  bound  by 
it  Whether  he  does  so  in  his  own  name,  or  in  that  of  another, 
or  in  a  feigned  name,  and  whether  the  contract  be  signed  by  his 
own  hand  (or  that  of  an  agent),  are  inquiries  not  different  in 
their  nature  from  the  question.  Who  is  the  person  who  has  just 
ordered  goods  in  a  shop?  If  he  is  sued  for  the  price  and  his 
identity  made  out,  the  contract  is  not  varied  by  appearing  to 
have  been  made  by  him  in  a  name  not  his  own.*  '* 

In  Nicoll  V.  Burl-e,  78  N.  Y.  580,  the  court  of  appeals  thus 
declared  the  rule:  "The  principle  is  well  settled  that,  if  the  agent 
possesses  due  authority  to  make  a  written  contract  not  under  seal, 
and  he  makes  it  in  his  own  name,  whether  he  describes  himself 
as  the  agent  or  not,  or  whether  the  principal  be  known  or  un- 
known, his  principal  may  be  made  liable,  and  will  be  entitled 
to  sue  thereon  in  all  casos,  and  the  instrument  may  be  resorted 
to  for  the  purpose  of  ascertaining  the  terms  of  the  agreement.'* 

In  Byington  v.  Simpson,  134  Mass.  169,  45  Am.  Rep.  314,  the 
contract  was  entered  into  between  the  plaintiff  and  J.  B.  Simp- 
son, and  was  signed  "J.  B.  Simpson,  agent.'*  The  supreme  court 
held  that  the  fact  that  plaintiff,  when  he  entered  into  the  con- 
tract in  writing  not  under  seal,  and  purporting  on  its  face  to  be 
made  by  the  defendant  and  signed  "Simpson,  agent,"  knew  that 
Simpson  was  acting  as  agent  for  another,  will  not  prevent  him 
from  holding  the  principal  on  the  contract, and  it  is  said:  "The 
most  that  could  be  fairly  argued,  in  any  case,  would  be  that 
under  some  circumstances  proof  that  the  other  party  knew  of  the 
agency,  and  yet  accepted  a  writing  which  did  not  refer  to  it,  and 
which  in  its  natural  sense  bound  the  agent  alone,  might  tend 
to  show  that  the  contract  was  not  made  with  anyone  but  the 
party  whose  name  was  signed;  that  the  agent  did  not  sign  as 
agent  and  was  not  understood  to  do  so,  but  was  himself  the  prin- 
cipal.   But  these  are  questions  of  fact,  and  as  matter  of  law  it 
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is  obvious^  and  it  is  founds  that  the  defendant  was  the  principal^ 
and  that  the  contract  was  made  with  her.  The  objection  that 
two  persons  cannot  be  bound  by  the  same  signature  to  a  contract, 
if  sound,  would  be  equally  fatal  when  the  principal  was  not 
known.  There  is  a  double  obligation,  although  there  can  be  but 
one  satisfaction.  Our  decision  is  in  accordance  with  a  thor- 
oughly discussed  English  case  which  went  to  the  exchequer 
chamber,  and  with  the  statement  of  the  law  by  Mr.  Justice  Story 
there  cited." 

In  Deering  v.  Thom,  29  Minn.  120,  where  the  contract  was 
made  by  one  individually,  and  to  his  signature  he  appended 
the  word  "agent,"  it  was  held  that  he  could  relieve  himself  by 
proof  that  he  acted  for  and  intended  to  bind  another  for  whom 
he  was  agent,  and  that  when  the  contract  was  executed  it  was 
so  understood  and  intended  between  him  and  the  other  party. 

But  in  Eypes  v.  Griffin,  89  111.  134,  31  Am.  Eep.  71,  it  was 
held,  in  accordance  with  the  rule  as  expressed  in  the  Massachu- 
setts case,  that  the  agent  under  such  a  contract  could  not  relieve 
himself,  but  that  the  other  party  to  the  contract  had  his  election 
to  proceed  if  he  chose  against  the  principal,  whether  disclosed 
or  undisclosed. 

In  Traynham  v.  Jackson,  16  Tex.  170,  65  Am.  Dec.  152,  the 
note  in  suit  read:  "Twelve  months  after  date,  we,  the  trustees 
of  Chapel  Hill  College,  promise  to  pay  T.  J.  Jackson  or  order 
$300,"  and  was  signed  by  the  individual  names  of  eight  men, 
without  description  or  designation.  The  court  held  that  while 
prima  facie  the  defendants  were  personally  liable,  yet  that  they 
should  be  permitted  to  prove  by  parol  evidence  that  they  were 
agents  of  the  corporation,  and  were  acting  as  such  within  the 
limit  of  their  authority,  and  that  this  was  known  to  the  plaintiflf 
at  the  time  of  the  contract,  and  that  such  proof  would  relieve 
them  from  responsibility  on  the  contract,  leaving  to  the  holder 
of  the  note  the  right  of  recourse  against  the  corporation. 

In  Smith  v,  Alexander,  31  Mo.  193,  it  was  held  where  a  writ- 
ten contract  not  under  seal  was  executed  in  the  name  of  an  in- 
dividual, and  signed  "J.  H.  Alexander,  Treasurer  Ohio  &  Mis- 
sissippi R.  R.  Co.,*'  that  it  waa  not  indispensable,  in  order  to 
bind  the  principal,  that  it  should  be  executed  in  the  name  and 
as  the  act  of  the  principal,  but  that  it  would  be  suflBcient  if. 
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upon  the  whole  instrument,  it  could  be  gathered  from  the  terms 
that  the  party  describes  himself  and  acts  as  agent  and  intends 
thereby  to  bind  the  principal;  and,  further,  that  the  addition 
to  the  name  signed  to  a  contract,  of  the  official  character  of  the 
person  so  signed,  is  a  suggestion  and  indication  of  representa- 
tiye  character,  and  will  justify  resort  to  parol  cTidence  to  prove 
extrinsic  circumstances  by  which  the  true  liability  of  the  prin- 
cipal and  agent  may  be  determined. 

In  Use  V.  Shearer,  2  Ala.  718,  it  is  held  to  like  effect  that  when 
it  is  doubtful  from  the  face  of  a  contract  whether  it  was  intended 
to  operate  as  the  personal  engagement  of  the  party  signing  it, 
or  to  impose  an  obligation  upon  some  third  person  as  his  prin- 
cipal, parol  evidence  is  admissible  to  show  the  true  character 
of  the  transaction. 

In  Haih  v.  Peirce,  32  Md.  327,  3  Am.  Bep.  139,  it  is  declared 
that  where  the  note  was  signed  "C.  T.  H.,  President,'*  and  "J.  N. 
H.,  Director,*'  and^'E.B.  S.,  Secretary,"  that  prima  facie  it  was 
the  promissory  note  of  the  individuals,  but  that  the  presump- 
tion of  their  individual  liability  may  be  rebutted,  and  that  the 
note  upon  its  face  being  ambiguous  and  uncertain,  it  is  com- 
petent for  either  party  to  show  by  relevant  extraneous  proof 
who  were  the  principals  to  be  chai^d. 

In  Kean  v.  Davis,  21  N.  J.  L.  683,  47  Am.  Dec.  182,  it  was 
held  that  a  note  signed  "J.  K.,  President  of  the  E.  &  S.  Co.,'* 
leaves  it  ambiguous  on  the  face  whether  it  was  the  note  of  J.  K. 
individually,  or  of  the  company,  and  that  in  such  cases  parol 
proof  can  be  resorted  to  to  show  what  was  the  real  intention  of 
the  parties. 

In  Lacy  v,  Dvbuque  Lumber  Co,,  43  Iowa,  510,  a  note  was  in 
suit  which  ran,  "Three  months  after  d^te  I  promise  to  pay,''  and 
which  WBfi  signed  "M.  H.  Moore,  P.  D.  L.  Co."  It  was  held  that 
when  such  or  similar  initials  or  words  are  understood  or  are  ex- 
plained by  parol  evidence  to  indicate  that  the  signer  of  the  note 
is  the  president  of  defendant  company,  it  will  be  concluded  that 
the  instrument  then  sufficiently  shows  on  its  face  that  it  is  the 
obligation  of  the  company,  and  not  of  the  individual. 

In  Hardy  v.  Pilcher,  67  Miss.  18,  34  Am.  Eep.  432,  where  the 
bill  was  executed  by  the  signature  of  B.,  followed  by  the  words, 
"Agent  of  H.,"  the  court  declared  that,  while  ordinarily  no  ex- 
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trinsic  teBtimony  of  any  kind  is  admissible  to  vary  or  explain 
such  instruments,  that  an  exception  to  the  rule  is  ^Vhere  any- 
thing on  the  face  of  the  paper  suggests  a  doubt  as  to  the  party 
bound,  or  the  character  in  which  any  of  the  signers  has  acted 
in  afiOxing  his  name,  in  which  case  testimony  may  be  admitted 
between  the  original  parties  to  show  the  true  intent/' 

In  Richmond  etc.  B.  R.  Co.  v.  Snead,  19  Gratt.  354,  100  Am. 
Dec.  670,  one  who  was  shown  by  parol  evidence  to  be  the  presi- 
dent of  the  railroad  company  signed  his  name,  without  any  addi- 
tion thereto,  to  a  due  bill,  acknowledging  that  there  was  due 
to  defendants  four  hundred  and  eighty-four  dollars  in  full  for 
labor  performed  on  the  cottage  lot  of  the  railroad  company.  It 
was  held  to  be  uncertain  on  the  face  of  the  paper  whether  the 
contract  showed  that  the  labor  was  performed  for  the  individual 
or  for  the  company,  and  parol  evidence  was  admissible  to  ascer- 
tain the  fact  and  bind  one  or  the  other  accordingly. 

We  think  it  unnecessary  to  pursue  these  citations  further, 
though  they  might  be  indefinitely  extended.  It  remains 
merely  to  apply  this  well-settled  rule  to  the  contract  in  ques- 
tion, and,  so  applying  it,  we  entertain  no  doubt  that  it  was 
competent  for  the  plaintiff  to  show,  if  he  could,  the  facts 
necessary  to  establish  the  obligation  of  the  defendant  company. 
The  evidences  upon  the  face  of  the  contract  that  it  was  designed 
to  be  the  contract  of  the  company,  if  not  sufficiently  clear  of 
themselves  to  justify  a  declaration  that  it  is  in  law  the  contract 
of  the  company,  at  least  are  enough  to  leave  the  matter  in  doubt 
and  warrant  a  resort  to  parol  evidence  for  explanation.  Thus 
the  contract  is  not  with  A.  W.  Von  Schmidt,  but  with  A.  W. 
Von  Schmidt  as  president  of  the  Von  Schmidt  Dredge  Company. 
The  barges  are  chartered  to  be  used  by  and  for  the  benefit  of  the 
dredge  company,  and  Von  Schmidt  in  signing  signs  as  president 
of  the  dredge  company.  These  indicia,  it  will  be  noted,  are 
much  plainer  and  stronger  than  were  shown  in  many  of  the  con- 
tracts where  resort  to  parol  evidence  was  permitted. 

It  follows,  therefore,  that  the  court  erred  in  refusing  admis- 
sion to  the  contract  in  evidence  and  in  excluding  the  offered 
evidence  of  plaintiff  in  respect  thereto. 

It  is  not  necessary  at  this  time  to  enter  upon  a  consideration 
of  ihe  effect  of  this  contract  upon  the  liability  of  the  defendant. 
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It  is  first  subject  to  interpretation  in  this  regard  by  the  trial 
court,  and  only  after  such  interpretation  does  it  become  properly 
a  matter  for  review  before  us. 

In  granting  the  motion  for  a  nonsuit  upon  the  second  count 
of  the  complaint,  the  court  was  of  opinion  that  the  evidence 
presented  did  not  show  negligence  upon  the  part  of  the  defend- 
ant while  the  barges  were  under  its  charge.  In  this  also  we 
think  the  court  erred,  and  that  the  question  of  negligence  under 
the  proofs  offered  was  properly  a  question  for  the  jury.  The 
barges  were  placed  by  defendant  in  shallow  water,  off  a  lee  shore, 
and  were  left  exposed  to  the  fury  of  a  southeastern  storm  of 
unprecedented  length  and  severity.  So  much  is  admitted. 
Plaintiffs  further  proved  that  the  barges  were  not  designed  to 
meet  or  withstand  heavy  weather,  and  that  this  was  known 
tx)  defendant  when  it  took  them.  It  offered  evidence  tending 
to  prove  that  the  injury  to  the  barges  (over  which  there  is 
in  the  record  no  controversy)  was  occasioned  not  by  their  ex- 
posure for  a  brief  time  to  the  sudden  fury  of  the  gale,  but  re- 
sulted from  their  having  been  left  day  after  day  in  their  exposed 
position  to  thresh  and  pound  and  work  in  the  heavy  sea  and 
wind.  It  was  this  long-continued  "working"  which  wrecked 
them.  Plaintiff  further  offered  the  evidence  of  experts — ^pilots 
and  sea  captains — ^to  show  that  in  the  exercise  of  ordinary  care 
and  prudence,  defendant  should  not  so  have  allowed  the  barges 
to  remain,  but  should  have  removed  them  to  a  sheltered  shore 
near  by  and  readily  accessible. 

Under  such  evidence  it  was  clearly  a  question  for  the  jury  to 
say  whether  or  not  the  defendant  exercised  due  care  for  the 
preservation  of  the  leased  property. 

The  judgment  is  therefore  reversed  and  the  cause  remanded. 

McFarland,  J.,  and  Temple,  J.,  concurred. 
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[L.  A.  No.  345.    Department  Two.— September  25,  1897.] 

In  the  Matter  of  the  Estate  of  ELLEN  M.  MAESHALL,  De- 
ceased. 

E0TATI8  or  Dbcxasbd  Pbbsokb— At fxai/— Ordbb  Sbttlikq  FiiTAL  Accounts 

AND  DlBTUBUTUia  ESTATB— UNDBBTAKIBO — StIFULATION— DISMISSAL.— An 

appeal  from  an  order  settling  the  final  account  of  an  executor,  and 
distributing  the  estate,  cannot  be  dismissed  on  the  ground  that  there 
are  two  appeals,  and  that  the  undertaking  is  not  suiScient  for  both 
appeals,  where  there  is  a  stipulation  in  the  transcript  that  "an  under- 
taking in  due  form  was  properly  made  and  filed,"  etc.,  and  counsel 
cannot  be  relieved  from  such  stipulation  after  the  expiration  of  the 
time  within  which  another  bond  might  haye  been  filed,  upon  a  show- 
ing that  the  undertaking  in  fact  referred  to  only  one  of  the  appeals, 
without  determining  which. 

Id.— Sbttlkmbnt  of  Final  Account— Items  Allowed  in  Pbbvioub  Sbttlb- 
MBNTs.— Items  in  a  final  account  which  had  been  allowed  in  previous  ac- 
counts, which  were  settled  after  due  and  sufficient  notice  of  the  filing 
thereof,  and  of  the  time  and  place  of  hearing,  are  conclusive,  and 
cannot  be  re-oxamined  upon  settlement  of  the  final  account. 

Id.— Commissions  or  Exbcutors— Allbgbd  Aqbbbmbnt  roB  Lbss  Compensa- 
tion—Finding  or  Coubt.— An  allowance  of  full  commissions  to  the  ex- 
ecutors in  the  final  acount  will  not  be  disturbed  upon  appeal,  because 
of  an  alleged  agreement  for  less  compensation,  where  there  is  not 
sufficient  evidence  in  the  record  to  overthrow  the  finding  of  the  court 
against  the  fact  of  such  agreement. 

Id.— Rbnts  or  Pbofbbtt  Dbvisxd  Jointlt-Distbibution.- Where  a  dwell- 
ing-house and  lot  were  devised  jointly  to  the  husband  of  the  decedent, 
and  to  their  three  daughters,  subject  to  the  right  of  the  husband  to 
occupy  the  furnished  house  for  life,  and  to  the  right  of  any  widowed 
or  homeless  daughter  to  occupy  the  same  jointly  with  the  husband, 
one-third  of  the  value  of  the  furniture  being  the  property  of  the  hus- 
band, and  the  remaining  two-thirds  thereof  having  been  bequeathed 
by  the  decedent  to  the  three  daughters,  in  making  distribution  of 
rents  of  the  famished  house  received  by  the  husband,  who  was  one 
of  the  executors,  the  rental  value  of  the  house  and  lot  is  to  be  as- 
certained separately,  and  the  proportion  of  rent  received  therefrom 
is  properly  distributed  to  the  husband  and  three  daughters,  share 
and  share  alike,  and  the  rental  value  of  the  furniture,  after  dediicting 
the  husband's  third  thereof,  is  properly  distributed  to  the  three 
daughters,  share  and  share  alike. 

Id.— Allowance  to  Attobnet  roB  Executobs.— The  allowance  of  one  hun- 
dred dollars  as  a  fee  for  the  attorneys  of  the  executors  for  legal  ser- 
vices rendered  about  the  matters  of  the  estate,  after  the  allowance 
and  approval  of  the  second  annual  account  of  an  estate  of  the  total 
value  of  over  forty-eight  thousand  dollars.  Is  not  unreasonable. 

In.— CERTiriCATE  or  Indebtedness  or  Insolvent  Bank— Chabgb  or  Amount 
Ke'^tctved— Statkmtcnt  by  Ex EniTOBS.— Where  the  propor*^ionate  phare 
which  the  estate  received  upon  a  certificate  of  indebtedness  of  nn  in- 
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solvent  bank  was  less  than  its  face  amount,  the  executors  should  not 
be  cbarcred  with  the  full  amount  of  the  face  of  the  certilicate,  but 
only  with  the  real  amount  received,  although  the  executors  hrc»t 
stated  the  amount  of  the  certificate  as  cash. 

APPEAL  from  a  decree  and  order  of  the  Superior  Court  of 
San  Diego  County  settling  the  final  account  of  executors,  and 
distributing  the  estate  of  a  deceased  person.  W.  H.  Clark, 
Judge. 

The  facts  concerning  the  rents  of  property  devised  jointly  to 
the  appellants  and  the  executor,  Marshall,  and  concerning  the 
allowance  of  a  fee  for  services  of  the  attorneys  of  the  executors, 
are  stated  in  the  syllabi  upon  those  points.  Further  facts  axe 
stated  in  the  opinion  of  the  court. 

J.  L.  Tucker,  for  Appellants. 

McDonald  &  McDonald,  for  Respondents. 

McFARLAND,  J. — When  this  cause  was  submitted  there  was 
also  submitted  a  motion  to  dismiss  the  appeal  upon  the  ground 
that  there  was  no  sufficient  undertaking  on  appeal  given.  The  or- 
der appealed  from  is  an  order  settling  the  final  account  of  the  ex- 
ecutors of  the  estate  of  Ellen  M.  Marshall,  deceased,  and  also  dis- 
tributing certain  remaining  property  of  said  estate,  and  it  is  con- 
tended by  respondent  that  there  are  really  two  appeals,  one  from 
the  order  settling  the  account  and  the  other  from  the  order  of 
distribution,  and  that  as  the  undertaking  refers  to  only  one  ap- 
peal it  is  invalid,  because  it  cannot  be  determined  to  which  of 
the  appeals  it  refers.  The  appeal  is  really  only  from  certain 
named  parts  of  the  order,  and  it  is  doubtful  whether  it  is  an 
appeal  from  anything  more  than  parts  of  the  order  settling  the 
account.  But  this  question  need  not  be  determined,  because 
counsel  for  respondents  signed  a  stipulation  which  was  attached 
to  the  transcript  to  the  effect  "that  an  undertaking  in  due  form 
was  properly  made  and  filed  on  behalf  of  said  legatees  and  dev- 
isees in  said  action  within  five  days  after  the  service  and  filing 
of  the  said  notice  of  appeal";  and  after  the  expiration  of  the  time 
within  which  another  bond  might  have  been  filed  counsel  can- 
not be  relieved  of  the  effect  of  such  a  stipulation  upon  the  show- 
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ing  made  in  this  case.  The  motion  to  dismiss  the  appeal  is 
denied. 

Upon  the  merits  of  the  case  we  see  no  good  reason  for  disturb- 
ing the  order  of  the  court  below.  The  largest  and  main  item  of 
the  account  which  is  contested  by  appellants  was  a  certain 
amount  expended  by  the  executors  in  the  construction  of  a 
tomb  over  the  remains  of  the  decedent;  but  that  amount  was 
allowed  and  approved  in  the  settlement  of  the  first  and  second 
final  accounts  of  the  executors  as  found  by  the  court,  "after  due 
and  sufficient  notice  of  the  filing  of  said  accounts  and  of  the  time 
and  place  of  hearing  thereon  had  been  given,  and  that  neither 
of  said  orders  have  ever  been  appealed  from  or  set  aside  or  mod- 
ified/^ This,  under  the  circumstances  of  this  case,  was  conclu- 
sive.    (Code  Civ.  Proc,  sees.  1633,  1634,  1637;  Estate  of  Stott, 

53  Cal.  403;Fa?&  v.WaUcer,  37  Cal.  424;  Reynolds  v.Brumagim, 

54  Cal.  254.)  This  is  also  true  of  the  item  arising  out  of  the 
sale  of  a  carriage.  It  is  also  contended  by  appellants  that  the 
court  erred  in  allowing  the  executors  their  commissions,  which 
they  were  entitled  to  under  the  code,  upon  the  ground  that  they 
had  agreed  to  take  less;  but  we  see  no  sufiicient  evidence  in  the 
record  to  warrant  us  in  overruling  the  court  below  upon  that 
point  Neither  do  we  see  any  error  committed  by  the  court 
in  the  matter  of  rents  which  belonged  jointly  to  the  appellants 
and  the  executor,  Marshall;  the  conclusion  of  the  court  upon 
that  point  seems  to  be  correct.  The  allowance  of  one  hundred 
dollars  as  a  fee  for  the  attorneys  of  the  executors  was  not  unrea- 
sonable, and  was  properly  allowed.  Something  is  said  in  the 
brief  of  appellants  about  a  certain  certificate  of  indebtedness 
which  the  estate  had  against  a  bank  which  became  insolvent.  It 
appears  that  the  executors  first  stated  the  amount  of  the  face  of 
the  certificate  as  cash,  but  it  appears  that  the  proportionate  share 
which  the  estate  received  upon  the  said  certificate  of  the  in- 
solvent bank  was  less  than  its  amount,  and  appellants  seem  to 
claim  that  the  executors  should  be  charged  with  the  full  amount 
of  the  face  of  the  certificate.  But,  while  this  point  is  alluded 
to  in  the  brief,  no  such  point  is  made  in  the  exceptions  to  the 
final  account  of  the  executors  or  in  the  specifications  of  error. 
Indeed,  other  parts  of  the  transcript  show  that  all  parties  under- 
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stood  the  real  amount  to  be  that  which  waa  approved  in  Uio 
account.    We  see  no  other  points  necessaiy  to  be  noticed. 
The  order  appealed  from  is  affirmed. 

Henshaw^  J.,  and  Temple,  J.,  concurred. 


[S.  F.  No.  731.    Department  Two.— September  25,  1897.] 

JOHN  A.  TOWNLEY,  Appellant,  t.  EDSON  F.  ADAMS,  Re- 
spondent. 

Nxw  Tbiax«— OoNSTRtjcnozr  of  Oodb— Limitation  or  Powut  of  Goubt  to  Set 
AaiDB  Ykroiot  of  Its  Own  Motiok— Rkvibw  upon  Appkal.— The  su- 
perior court  has  no  power  to  set  aside  a  verdict  and  to  order  a  new 
trial  of  its  own  motion,  without  an  application  of  either  party,  other 
than  that  expressly  conferred  by  section  602  of  the  Code  of  Civil  Pro- 
cedure, in  cases  where  there  has  been  such  a  plain  disregard  by  the 
jury  of  the  evidence  as  to  satisfy  the  court  that  the  verdict  was  ren- 
dered under  a  misapprehension,  or  under  the  influence  of  passion  or 
prejudice,  or  where  there  has  been  such  a  plain  disregard  of  the 
instructions  as  to  satisfy  the  court  that  the  verdict  was  so  ren- 
dered; and  though  such  an  order  will  be  sustained,  if  the  case  la 
clearly  within  that  section,  notwithstanding  an  unauthorized  reason 
is  assigned  therefor,  yet,  where  the  record  discloses  a  case  not  speci- 
fied in  that  section,  an  order  of  the  court  setting  aside  the  verdict  of 
its  own  motion  must  be  reversed  upon  appeal. 

APPEAL  from  an  order  of  the  Superior  Court  of  Alameda 
County  setting  aside  a  verdict  of  its  own  motion.  A.  L.  Frick, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Dunne  &  McPike,  for  Appellant. 

William  &  George  Leviston,  and  H.  S.  Brown,  for  Bespond- 

ent. 

HENSHAW,  J.— The  firm  of  Darby,  Laydon  &  Co.  entered 
into  a  written  contract  with  the  defendant  Adams  for  the  con- 
struction of  a  bulkhead  upon  his  property  in  Oakland  harbor. 
This  action  (brouglit  by  the  firm's  assignee)  was  to  recover  the 
sum  of  $2,534.73,  alleged  to  be  due  for  extra  labor  and  mate- 
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rials  furnished  in  connection  with  the  work.  The  controversy 
was  given  to  a  jury  for  determination,  and  the  jury  returned 
its  verdict  for  plaintiff  in  the  amount  sued  for.  Thereupon  the 
court,  without  motion  or  application  of  either  party,  but  upon 
its  own  motion,  set  aside  the  verdict  in  the  following  order: 
"The  court  of  its  own  motion  orders  that  the  said  verdict  as  ren- 
dered be,  and  the  same  is  hereby,  set  aside  and  a  new  trial  or- 
dered, upon  the  ground,  and  no  other,  that  the  evidence  as  given 
does  not  justify  the  verdict  as  rendered,  and  that  said  verdict 
is  against  the  law  and  the  evidence/'  From  this  order  plaintiff 
appeals.  His  contention  is,  that  under  the  facts  presented  by 
the  record  the  order  was  in  excess  of  the  jurisdiction  of  the  court. 

Section  657  of  the  Code  of  Civil  Procedure  provides  that  "the 
former  verdict  or  other  decision  may  be  vacated  and  a  new  trial 
granted,  on  the  application  of  the  party  aggrieved,  for  any  of 
the  following  causes  materially  affecting  the  substantial  rights 

of  such  party 6.    Insufficiency  of  the  evidence  to  justify 

the  verdict  or  other  decision,  or  that  it  is  against  law.'* 

Section  662  declares  that  "the  verdict  of  a  jury  may  also  be 
vacated  and  a  new  trial  granted  by  the  court  in  which  the  action 
is  pending,  on  its  own  motion,  without  the  application  of  either 
of  the  parties,  when  there  has  been  such  a  plain  disregard  by 
the  jury  of  the  instructions  of  the  court  or  the  evidence  in  tKe 
case  as  to  satisfy  the  court  that  the  verdict  was  rendered  under 
a  misapprehension  of  such  instructions,  or  under  the  influence 
of  passion  or  prejudice.*' 

If  the  section  last  quoted  is  to  be  construed  as  a  limitation 
upon  the  power  of  the  court  to  grant  a  new  trial,  then,  before 
the  exercise  of  that  power  can  be  upheld,  it  must  be  made  to 
appear  either:  1.  That  there  has  been  such  a  plain  disregard  by 
the  jury  of  the  evidence  as  to  satisfy  the  court  that  the  verdict 
was  rendered  under  a  misapprehension  or  under  the  influence 
of  passion  or  prejudice;  or  2.  That  there  has  been  such  a  plain 
disregard  of  the  instructions  as  to  satisfy  the  court  that  the  ver- 
dict was  so  rendered.  That  the  provisions  of  the  code  do  define 
the  powers  of  the  court  in  granting  a  new  trial,  and  limit  the 
exercise  of  those  powers,  we  entertain  no  doubt.  Section  4  of 
the  Code  of  Civil  Procedure  provides  as  follows:  "The  rule  of 
the  common  law  that  statutes  in  derogation  thereof  are  to  be 
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strictly  construed  has  no  application  to  this  code.  The  code 
establishes  the  law  of  this  state  respecting  the  subjects  to  which 
it  relates^  and  its  provisions  and  all  proceedings  under  it  are  to 
be  liberally  construed,  with  a  view  to  effect  its  objects  and  to  pro- 
mote justice."  In  Dorsey  v.  Barry,  24  Cal.  449,  discussing  the 
power  of  the  inferior  court  to  grant  a  new  trial,  it  is  said:  *T[t 
does  not  necessarily  follow  that  if  the  appellate  court  can  order 
a  new  trial  in  the  inferior  court  that  the  inferior  court  can  of 
its  own  motion  grant  a  new  trial.  It  will  be  remembered  that  in 
the  early  history  of  the  common-law  courts  of  England  the  court 
of  chancery  directed  a  new  trial  at  law  in  those  courts,  and  it 
enforced  its  decree  under  the  penalty  of  a  perpetual  injunction 
if  the  adverse  party  should  refuse.  (1  Graham  and  Waterman  on 
New  Trials,  4.)  The  power  to  grant  new  trials  and  the  mode 
of  its  exercise  are  dependent  mainly,  if  not  entirely,  upon  the 
statute  in  both  civil  and  criminal  actions.  The  grounds  upon 
which  it  may  be  obtained  and  the  manner  of  applying  for  and 
procuring  it  are  therein  prescribed.'' 

In  Ilumiston  v.  Smith,  21  Cal.  129,  it  was  laid  down  that  the 
system  of  remedies  provided  by  the  practice  act  is  exclusive,  and 
when  it  provides  an  adequate  remedy  no  other  can  be  pursued. 

In  Kelly  v,  Larkin,  47  Cal.  58,  it  is  held  that  the  motion  for  a 
new  trial  under  the  practice  act  is  a  remedy  and  not  a  right.  The 
rules  and  principles  here  announced  are  not  changed  by  trans- 
forming the  earlier  practice  act  into  the  present  Code  of  Civil 
Procedure.  A  like  interpretation  has  been  given  by  the  supreme 
court  of  Missouri  to  its  code  sections.  In  State  v.  Adams,  84 
Mo.  310,  it  is  said:  "For  the  causes  named  in  section  3705  the 
court  of  its  own  motion  may  set  aside  the  verdict.  Its  common- 
law  power  in  that  respect  is  not  prejudiced  by  the  statute.  On 
other  grounds  than  those  specified  in  that  section  the  court  can- 
not of  its  own  motion  set  aside  the  verdict.*'  And  for  extended 
consideration  of  the  subject,  see  Ilayne  on  New  Trial  and  Appeal, 
sections  7-10.  In  concluding  his  discussion  upon  the  subject 
the  learned  author  says:  ^T.t  is  submitted  that  the  statute  gives 
the  power  in  those  cases  only  in  which  the  error  of  the  jury  is 
so  gross  as  to  be  at  once  apparent." 

The  reason  given  by  the  court  for  granting  the  new  trial,  it 
may  be  noticed,  is  not  amongst  those  for  which  such  an  order 
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may  be  made  of  the  court's  own  motion;  but  it  is  amongst  those 
for  which  the  court  may  grant  a  new  trial  upon  application  of  the 
aggrieved  party^  and  after  the  exercise  of  the  very  valuable  right 
secured  in  such  cases  to  the  party  resisting  the  motion  to  con- 
vince the  courts  if  possible^  by  argument  that  the  reason  is  not 
well  founded.  Where,  however,  the  court  grants  the  new  trial  of 
its  own  motion,  the  party  against  whose  interests  the  order  is 
made  is  deprived  of  this  substantial  right,  and  therefore  it  is  that 
the  lawmakers  have  restricted  the  court  to  cases  of  plain  and 
gross  abuse  by  the  jury. 

But,  while  the  reasons  thus  given  by  the  court  are  not  such  as 
will  sustain  the  order,  it  will  not  be  reversed  if,  upon  careful 
inspection  of  the  record,  it  may  be  seen  that  the  order  may  be 
supported  upon  valid  grounds.  It  thus  becomes  necessary  to 
consider:  1.  Whether  there  was  a  plain  and  palpable  disregard 
by  the  jury  of  the  evidence;  and  2.  Whether  there  was  a  plain 
and  palpable  disregard  by  the  jury  of  the  instructions. 

In  general,  the  work  which  the  contractors  were  to  perform 
was  to  drive  the  piles  and  construct  the  woodwork  of  the  bulk- 
head. The  piles  were  to  be  furnished  by  the  defendant.  The 
work  was  tp  be  done  under  the  supervision  of  his  engineer.  The 
work  was  to  be  completed  upon  a  given  date,  and  for  each  da/s 
delay  in  completion  thereafter  the  contractors  were  to  forfeit 
$25  liquidated  damages.  The  owner  was  privileged  to  modify, 
change,  add  to,  or  subtract  from  the  work  to  be  done,  and  extra 
work  was  to  be  performed  only  under  written  order  of  the  engi- 
neer. Materials  which  the  contractors  furnished  were  to  be  paid 
for  at  stipulated  rates.  Of  the  items  which  go  to  make  up  the 
amount  sued  for,  some  were  undisputed.  It  was  admitted  by 
defendant  that  but  $4,700  had  been  paid  upon  the  contract  price 
of  $4,936.49.  Of  the  disputed  items  for  extra  labor  and  mater- 
ial, one  was  the  supply  by  the  contractors  of  some  1,300  pounds 
of  iron  at  seven  cents  a  pound;  another  was  $400  for  extra  work 
.  of  excavating;  and  the  third  was  the  sum  of  $1,194  for  driving 
398  sheet  piles  at  three  dollars  each.  Upon  each  of  these  items 
plaintiff  offered  evidence  in  support  of  his  demand.  Upon  the 
first  item  of  iron  there  is  no  apparent  conflict  in  the  evidence. 
Upon  the  last  item  of  extra  work  in  excavation  plaintiff  offered 
evidence  to  prove  the  number  of   laborers  employed  and  the 
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amount  of  time  by  them  conBumed  in  the  performance  of  the 
work,  from  which  it  would  appear  that  the  actual  coat  to  the  con- 
tractors was  $367.69,  leaving  to  them  a  profit  upon  this  item  of 
$32.31.    A  substantial  difference  between  the  parties  upon  this 
item  was  whether  or  not  this  work,  or  all  of  it,  was  extra  work. 
Upon  this  there  wss  a  conflict  in  the  evidence.    Upon  the  larger 
item  of  $1,194  for  driving  398  sheet  piles,  charged  for  at  the  rate 
of  three  dollars  a  pile,  the  facts  are  as  follows:  The  contract  pro- 
vided that  these  piles  ^^ahaU  be  driven  hard  toadepth  sadsfactory 
to  the  engineer  in  charge.''    The  contract  further  provided  that 
the  own^  and  engineer  should  be  represented  at  the  work  by  adi 
inspector.    The  evidence  upon  the  part  of  the  plaintiff  is,  that 
each  one  of  these  piles  was  selected  by  the  inspector,  all  being  fur- 
nished by  the  defendant  under  the  contract;  that  each  one  of 
them  was  driven  under  the  immediate  supervision  and  direction 
of  the  inspector,  and  that  the  driving  of  each  one  of  them  was 
stopped  only  when  the  inspector  declared  that  it  had  been  driven 
far  enough.    After  the  piles  had  thus  been  driven,  and  the  work 
approved  and  payments  thereon  made  during  its  progress,  as 
provided  for  by  the  contract,  the  engineer  in  charge  reached 
the  conclusion  that  the  piles  had  not  been  driven  far  enough, 
and  orders  were  given  for  the  redriving  of  them.    This  neces- 
sitated much  additional  labor  and  expense  upon  the  part  of  the 
contractors,  and  greatly  delayed  the  completion  of  the  work.    It 
became  necessary  to  drive  the  piles  with  an  overhanging  machine, 
and  by  the  use  of  a  "follower,"  whereby  the  driving  force  was 
but  indirectly  applied  to  the  head  of  the  pile.    The  testimony 
of  plaintiff's  witnesses  is  to  the  effect  that  the  necessary  outlay 
in  thus  redriving  these  piles  six  feet  further  was  three  dollars 
a  pile.    The  conflicting  evidence  is  that  of  the  engineer,  to  the 
effect  that  the  value  of  thus  redriving  or  "following"  the  piles 
was  by  no  means  so  much  as  was  contended  for. 

Upon  the  part  of  the  defendant,  and  as  a  defense,  it  was  urged 
that  the  work  was  not  done  in  a  workmanlike  manner,  and  to 
support  this  it  was  shown  that  after  the  completion  of  the  work 
a  section  of  the  bulkhead  had  sprung  and  "gone  out."  In  con- 
tradiction of  this,  however,  plaintiff  offered  evidence  to  prave 
that  the  work  was  done  under  the  immediate  direction,  super- 
vision, and  orders  of  the  engineer,  and  of  the  inspector  repre- 
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senting  him,  who  was  constantly  and  continuously  there;  that  the 
materials  used  were  furnished,  as  the  contract  provided,  by  de- 
fendant; that  the  piles  were  driven  to  the  depth  required;  that 
no  objection  at  any  time  was  made  by  the  engineer  in  charge, 
or  by  the  inspector,  to  the  character  of  the  work  done;  that  the 
contractors  received  the  final  certificate  from  the  engineer  to 
the  effect  that  the  work  had  been  fully  completed  in  a  good  and 
workmanlike  manner,  and  that  the  break  in  the  bulkhead  was 
occasioned  by  an  inherent  defect  in  the  work  itself,  in  that  the 
structure  was  not  sufficiently  strong  to  resist  the  pressure  of  the 
filling  placed  behind  it  after  dredging  the  earth  away  from  the 
front  of  the  piles  to  a  depth  of  twenty-two  feet 

Upon  the  proposition,  admittedly  true,  that  the  extra  work 
was  not  ordered  in  writing  by  the  engineer,  evidence  was  offered 
to  show  that  compliance  with  this  provision  was  waived  by  exe- 
cuted parol  agreement  of  the  parties.  Upon  the  question  of  the 
delay  in  the  completion  of  the  work  beyond  the  contract  time, 
and  the  counterclaim  of  liquidated  damages  therefor  at  the  rate 
of  $25  per  day,  while  it  was  admitted  that  the  work  was  not  com- 
pleted in  time,  evidence  upon  the  part  of  the  plaintiff  was 
offered  to  show  that  the  delay  was  occasioned  by  the  extra  work 
which  they  were  ordered  to  perform,  made  necessary  by  inherent 
weaknesses  and  defects  in  the  original  plans. 

And,  finally,  it  may  be  observed  that  at  the  completion  of 
plaintiff's  case  the  court  denied  defendant's  motion  for  a  nonsuit, 
thus  evincing  its  belief  that  the  plaintiff  had  offered  substan- 
tial evidence  in  support  of  his  pleading. 

So  it  appears  upon  the  first  proposition  that  there  was  evidence 
adduced  upon  behalf  of  the  plaintiff  upon  all  of  the  issues  in  the 
case,  both  those  presented  by  the  complaint,  as  well  as  those 
tendered  by  the  answer. 

Upon  the  second  proposition,  that  of  the  palpable  or  gross 
disregard  by  the  jury  of  the  instructions  of  the  court,  it  is  to  be 
noted  that  every  one  of  the  issues  of  fact  which  we  have  been 
reviewing  was  submitted  by  the  court  to  the  determination  of 
the  jury  under  instructions  pertinent  for  their  consideration. 
Upon  no  proposition  was  the  case  withdrawn  from  the  jury,  nor 
upon  any  matter  did  the  court  direct  a  verdict.  It*  was,  there- 
fore, by  the  court  left  open  to  the  jury  to  reach  a  conclusion 
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upon  all  of  these  disputed  fact8>  and,  doing  so,  they  foTind  in 
fayor  of  the  plaintiff.  We  are  unable  to  perceive  here  any  such 
plain  abuse  of  the  instructions  as  is  contemplated  by  section  662. 

Properly  to  emphasize  the  distinction  which  exists  between 
the  right  of  a  court  to  grant  a  new  trial  upon  application  of  a 
party,  and  the  right  to  grant  it  upon  its  own  motion,  it  should 
be  said  that  the  foregoing  considerations  have  nothing  to  do 
with  what  may  be  conceived  to  be  the  weight  of  evidence.  Thus, 
it  might  well  have  been  that  had  the  court,  upon  appUcatioii 
of  defendant  and  after  exercise  by  plaintiff  of  his  right  of  argu- 
ment, granted  the  new  trial,  this  court,  under  its  well-settled 
rules,  would  not  have  considered  the  question  of  preponderating 
evidence,  and  would  not  have  disturbed  the  order  of  the  trial 
court  made  after  such  hearing;  but  where,  as  here,  the  court 
of  its  own  motion  sets  aside  the  verdict  of  the  jury,  then,  as  has 
been  said,  it  must  be  made  to  appear  that  the  jury  plainly,  pal- 
pably, grossly,  disregarded  either  the  evidence  or  the  instruc- 
tions of  the  court  In  this  case  it  is  quite  apparent  that  audi 
gross  disregard  has  not  been  shown  to  exist 

The  order  is  therefore  reversed  and  the  cause  remanded. 

McFarland,  J.,  and  Temple,  J.,  concurred. 
Hearing  in  Bank  denied. 


[Grim.  No.  2G2.    Department  Two.— September  25,  1897.1 

THE    PEOPLE,  Eespondent,  v.  CHARLES    McNEiLL,  Ap- 
pellant. 

Criminal  Law— Aotault  with  Iwtsnt  to  Kilit— Priob  Conviction— Dbhial 

AND  8UB8BQUBNT  OoNFISeiOK— VbRDICT — SENTENCE— RbCITAL  IN  JUDGMENT 

—Appeal.— Where  a  defendant  charged  with  an  assault  with  intent  to 
kill,  and  also  with  having  suffered  a  prior  conviction  of  another 
felony,  when  arraigned,  pleaded  not  guilty  of  the  offense  charged,  and 
denied  the  prior  conviction,  and  the  verdict  passed  only  on  the  plea 
of  not  guilty,  hut  the  sentence  was  too  gn»at,  unless  based  on  the 
prior  conviction,  and  the  judgment  recited  that  defendant  subse^ 
quently,  on  a  specified  day,  confessed  the  prior  conviction,  the  truth 
of  which  recital  was  not  controverted,  the  verity  of  the  recital  must 
be  accepted:  and  where  it  appears  that  the  case  was  conducted  on  the 
theory  that  the  prior  conviction  had  been  confessed,  and  no  teferenoe 
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was  made  to  the  prior  conyiction,  either  in  the  reading  of  the  informa- 
tion or  in  the  charge  of  the  court,  there  is  no  defect  in  the  judgment- 
roli  of  which  defendant  can  take  advantage  upon  appeal,  and  no  erroi 
appears  upon  its  face. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    William  T.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  Hoff  Cook,  for  Appellant. 

W.  P.  Fitzgerald,  Attorney  General,  and  Henry  E.  Carter, 
Deputy  Attorney  General,  for  Respondent. 

McFAELAND,  J. — ^This  is  an  appeal  by  defendant  upon  the 
judgment-roll  alone.  He  was  charged  in  the  indictment  with  the 
crime  of  an  assault  with  intent  to  kill.  He  was  also  charged 
with  having  suffered  a  prior  conviction  of  another  felony. 
Where  defendant  is  charged  with  a  prior  conviction,  embarrass- 
ment in  the  proceeding  usually  follows,  where,  as  is  usually  the 
case,  little  care  is  exercised  by  the  prosecuting  officers  to  closely 
follow  the  statute. 

WTien  defendant  was  arraigned,  the  plea  which  he  there  en- 
tered, as  appears  by  the  record,  was  in  the  following  form:  "Not 
guilty  to  the  information,  and  denies  prior  conviction."  The 
verdict  was  as  follows:  "We,  the  jury,  find  the  defendant  guilty 
of  an  assault  with  a  deadly  weapon,  and  so  say  we  all."  The 
judgment  was  that  the  appellant  be  punished  by  imprisonment 
in  the  state  prison  for  the  term  of  five  years.  As  the  maximum 
punishment  for  the  crime  of  an  assault  with  a  deadly  weapon 
is  two  years'  imprisonment  (Pen.  Code,  sec.  245),  of  course,  the 
judgment  was  excessive,  unless  the  court  in  pronouncing  the 
judgment  had  the  right  to  consider  the  previous  conviction  un- 
der section  GGG  of  the  Penal  Code.  Appellant  contends  that  this 
judgment  was  erroneous  because  the  jury  did  not  find  the  appel- 
lant guilty  of  previous  conviction,  as  provided  by  section  1158 
of  the  Penal  Code;  but  the  judgment  recites  that  the  defendant 
was  informed  of  the  information  against  him,  and  of  his  plea  as 
hereinbefore  stated,  and  also  that  the  defendant  "subsequently, 
on  the  eighteenth  day  of  September,  1896,  confesses  the  prior 
conviction";  and  there  is  nothing  in  the  record  which  contradicts 
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or  ifl  not  consiBtent  with  this  Btatement  in  the  judgment,  and 
section  1200  of  the  Penal  Code  provides  that,  when  the  defend- 
ant appears  for  judgment,  he  must  be  informed  of  the  nattire 
of  the  charge,  of  his  plea,  of  the  verdict,  etc.  The  provisions  of 
the  Penal  Code  with  respect  to  the  procedure,  where  a  defendant 
is  also  charged  with  a  previous  conviction,  are  very  loose,  and 
were  evidently  drafted  by  one  unfamiliar  with  criminal  prac- 
tice, and  with  the  technical  language  usually  employed  to  desig- 
nate pleadings,  etc.,  in  such  procedure.  Section  1158  provides 
that  when  a  previous  conviction  is  charged  in  an  indictment 
or  information  the  jury  must  find  a  special  verdict  as  to  such 
charge,  ^'unless  the  answer  of  the  defendant  admits  the  charge.^' 
This,  of  course,  leaves  the  matter  very  indefinite,  as  there  is  no 
such  word  as  "answer**  used  in  any  other  part  of  the  criminal 
procedure  to  designate  either  a  plea  or  any  other  matter.  Sec- 
tion 1093  provides  that,  where  a  previous  conviction  is  charged, 
and  the  defendant  **has  confessed'*  the  same,  the  clerk,  in  read- 
ing the  information,  must  omit  therefrom  all  that  relates  to  such 
previous  conviction.  But  there  is  no  provision  as  to  how  the 
confession  shall  be  made  to  appear,  or  in  what  way  the  ^'answer*' 
mentioned  in  section  1158  shall  be  shown.  No  doubt  it  would 
be  better  for  the  record  to  show  that  the  defendant  formally 
made  a  confession  in  the  form  of  a  plea  entered  upon  the  minutes 
contemporaneously  with  the  making  of  the  confession;  but  it 
cannot  be  said  that  the  code  requires  such  procedure,  and  as  the 
judgment  states  the  fact  that  he  did  confess  on  a  certain  day, 
and  as  that  fact  is  in  no  way  contradicted  by  the  record,  and  as 
there  is  no  attempt  to  show  that  the  statement  is  not  true,  its 
Verity  must  be  accepted.  Indeed,  the  proceedings  in  the  case, 
so  far  as  they  appear,  show  that  the  case  was  conducted  upon  the 
theory  that  there  had  been  a  confession  of  a  prior  conviction; 
for  it  appears  that  at  the  commencement  of  the  trial  only  that 
part  of  the  information  which  charged  the  defendant  with  as- 
sault with  intent  to  commit  murder  was  read  to  the  jury,  and  in 
the  charge  of  the  court,  which  appears  in  the  record,  and  which 
is  quite  lengthy,  there  is  no  reference  whatever  to  the  charge 
of  a  prior  conviction,  all  of  which  was  evidently  in  accordance 
with  the  right  of  the  appellant  under  section  1093,  to  keep 
from  the  jury  all  knowledge  of  the  charge  of  the  prior  convie- 
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tion.     There  is,  therefore,  no  defect  in  the   judgmentrroU  of 
which  the  appellant  can  take  adyantage;^  and  no  eiror  appears 
upon  its  face. 
The  judgment  appealed  from  is  affirmed. 

Henshaw,  J.,  and  Temple,  J.,  concurred. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing  in 
Bank. 


[L.  A.  No.  122.    Department  Two.— September  25,  1897.] 

JOSEPH  PEEDEEICK,  Respondent,  v.  CITY  OP  SAN  LUIS 
OBISPO  et  al..  Appellants. 

DlSINOOBPOSATION  OF  MUNICIPALITT— MaITDAKUS— OaLL  FOB   BLECnOH— SuF- 

nciENOT  OF  Petition.— Under  the  act  of  1895  requiring  the  board  of 
trustees  of  a  city  of  the  sixth  class  to  call  an  election  on  the  question 
of  disincorporating  the  municipality,  upon  receiying  a  petition  in  that 
behalf  signed  by  not  less  than  one-fourth  of  the  qualified  electors  of 
the  municipality,  it  is  no  objection  to  the  sufllciency  of  the  petition 
that  it  did  not  represent  the  subscribers  as  qualified  electors,  but  de- 
scribed them  only  as  citizens  of  the  city,  if  the  signers  were  qualified 
electors  in  fact;  and  where  the  complaint  in  mnniamus  to  compel 
the  call  of  the  election  ayers  that  the  petition  was  signed  by  the 
requisite  number  of  qualified  electors,  it  is  the  fact  of  the  receipt  of 
such  a  petition,  and  not  the  fact  that  it  describes  the  subscribers  as 
electors,  which  under  the  statute  imposes  the  obligation  to  call  the 
election. 

Ip.— Ihquiby  by  Boabd  of  Tbustbxs— Qualificatiom  of  Siqnbbs  to  Petition. 
Whether  the  names  subscribed  to  the  petitv>n  were  those  of  electors 
is  matter  for  consideration  by  the  board;  and  an  affirmative  allegation 
of  that  fact  in  the  petition  would  neither  preclude  nor  materially  aid 
the  inquiry. 

Id.— Complaint  fob  Mandamus—"  Pabtt  Beneficially  Intebe8ted"--0wnbb 
AND  Taxpayer. — It  is  sufficient  in  a  complaint  for  mandamna  to  show 
that  the  complainant  is  a  "party  beneficially  interested,"  within  the 
meaning  of  section  1086  of  the  Code  of  Civil  Procedure,  to  aver  that 
he  is  a  property  owner  and  taxpayer. 

APPEAL  from  a  judgment  of  the  Snperior^Conrt  of  San  Luis 
Obispo  County.    W.  B.  Cope,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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W.  H.  Spencer,  for  Appellants. 
Qraves  &  Qrayes,  for  Bespondent 

THE  COJJBT.— Mandamus.  The  court  below  awarded  a  per- 
emptory writ  requiring  the  board  of  trustees  of  San  Luis  Obispo 
to  call  an  election  on  the  question  of  disincorporating  the  mu- 
nicipality under  the  act  (Stats.  1896,  p.  115)  to  provide  for 
the  disincorporation  of  cities  of  the  sixth  class.  It  is  contended 
on  appeal  that  plaintiff's  complaint  or  affidavit — ^to  which  de- 
fendant interposed  a  demurrer-^did  not  make  a  case  for  the 
issuance  of  the  writ. 

Said  act  makes  it  the  duty  of  the  board  of  trustees  to  call  an 
election  for  the  purpose  stated  upon  receiving  a  petition  in  that 
behalf  signed  by  not  less  than  one-fourth  of  the  qualified  electors 
of  the  municipality;  and  it  is  objected  that  the  petition  presented 
to  the  board  in  this  instance  was  ineffectual  because  it  contained 
no  representation  that  the  subscribers  thereto  were  qualified 
electors,  but  described  them  only  as  citizens  of  the  city  of  San 
Luis  Obispo.  The  objection  cannot  be  sustained.  It  is  shown 
by  averment  in  the  complaint  that  the  petition  was  signed  by 
the  requisite  number  of  qualified  electors;  and  it  was  the  fact 
of  the  receipt  of  such  a  petition  which  under  the  statute  imposed 
the  obligation  on  the  board  to  call  an  election;  whether  the 
names  subscribed  were  those  of  electors  was,  of  course,  a  matter 
for  consideration  by  the  board,  and  an  affirmative  allegation 
on  the  subject  in  the  petition  itself  would  neither  preclude  nor 
materially  aid  the  inquiry. 

It  is  contended  by  appellants  that  the  complaint  does  not  show 
the  respondent  to  be  a  "party  beneficially  interested"  within  the 
meaning  of  section  1086  of  the  Code  of  Civil  Procedure,  and 
that,  therefore,  he  has  no  standing  to  maintain  this  proceeding; 
and  they  rely  for  this  contention  upon  the  doctrine  of  Linden 
V.  Alameda  County,  46  Cal.  6.  But  in  the  Linden  case  the  aver- 
ment was  merely  that  the  petitioner  was  a  qualified  elector  in 
the  county;  while  in  the  case  at  bar  the  averments  are  that  the 
respondent  is  a  resident  and  elector  within  said  city,  *'and  is  the 
owner  of  real  and  personal  property  therein  which  is  annually 
taxed  for  municipal  purposes.*'  This  distinguishes  the  case  at 
bar  from  the  Linden  case,  which  latter  case  is  the  only  one  to 
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which  our  attention  has  been  called  in  which  the  petitioner 
rested  merely  upon  the  general  allegation  that  he  was  an  "elec- 
tor'* or  a  "citizen."  Whatever,  under  the  various  decisions 
which  have  been  made  on  the  subject,  the  law  may  be  in  other 
respects,  it  is  sufficient,  at  least  in  a  case  like  the  one  at  bar,  to 
aver  that  the  petitioner  is  a  property  owner  and  taxpayer. 
(Eyati  v.  Allen,  64  Cal.  353;  Maxwell  v.  Supervisors,  53  Cal.  390; 
Eby  V,  School  Trustees,  87  Cal.  166.  See,  also,  Wiedwald  v.  Dod- 
son,  95  Cal.  450.)  There  are  also  other  cases  in  which  this  court 
assumed  that  it  was  sufficient  for  the  petitioner  to  aver  that  he 
was  a  property  owner  and  taxpayer. 
The  judgment  appealed  from  is  affirmed. 


[Sac.  No.  88.    In  Bank.— September  25,  1897.] 

THE  PEOPLE  ex  rel.  WAKREN"  P.  DEEW,  Eespondent,  v. 
JOHN  B.  BODGEBS,  Appellant. 

Officb—Vacahct— Chief  of  Policb  of  Bacbahxnto— Election  of  Ineli- 
QiBiiB  Pebson—Iivgumbbkot— Contest— Annxtlicent  of  Election— Ap- 
pointment—Election  fob  XJnbxpibbd  Tebm.— Where  the  election  of  a 
person  to  the  oflSce  of  chief  of  police  for  the  city  of  Sacramento  was 
contested  on  the  ground  that  he  was  not  at  the  time  of  the  election 
eligible  to  the  office,  and,  as  a  result  of  the  contest,  his  election  was 
declared  void  and  annulled  on  that  ground,  while  he  was  an  incum- 
bent of  the  office,  his  predecessor  having  surrendered  the  incumbency 
to  him  upon  his  apparent  election  and  qualification,  the  decision  of 
a  competent  tribunal  finally  declaring  his  election  void,  created  a 
Tacancy  within  the  terms  of  subdivision  10  of  section  096  of  the 
Political  Code,  which  was  properly  filled  by  appointment  until  the 
ensuing  municipal  election,  at  which  an  incumbent  was  properly 
elected  for  the  uiy»3cpirod  term. 

In.— Bights  of  Previous  Incumbent— Effect  of  Bubbendbb.- The  right 
of  the  previous  incumbent  to  hold  over  until  his  successor  is  elected 
and  qualified  has  no  application  where  he  surrendered  the  incumbency 
of  the  office  upon  the  apparent  election  and  qualification  of  his  suc- 
cessor, and  he  cannot  thereafter  resume  his  functions  upon  the 
ground  that  the  election  of  his  successor  was  declared  void  and  an- 
nulled on  the  ground  of  his  ineligibility,  after  he  had  entered  upon 
the  duties  of  the  office. 

In.— Quo  Warbanto— Evidence— Judgment  in  Election  Contest— Diffeb- 
ent  Pabties— Estoppel  not  Mutual.— In  an  action  brought  by  the  at- 
torney general  in  the  name  of  the  people  upon  relation  of  the  previous 
incumbent  of  the  office  to  oust  the  person  elected  for  the  unexpired 
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term,  the  judgment  rendered  in  an  election  contest  annulling  the  pre- 
Tions  election  of  the  same  person  on  the  ground  of  ineligibility  at 
suit  of  another  elector,  not  a  party  to  the  quo  warranto  proceeding, 
is  not  admissible  in  evidence,  and  cannot  estop  the  defendant  from 
proving  his  original  eligibility,  in  that  proceeding,  there  being  no 
mutuality  in  the  estoppel  of  the  judgment,  which  does  not  bind  the 
people. 
In.— CsssATiOH  OF  Ofmcb— Nbw  Oitt  Chartbb— a BATKMBiiT— Motion  to  Dib 
MISS— Rights  of  Rxlatox— Damaqss  fob  Usurpation.— The  fact  that  the 
ofllce  in  controversy  has  ceased  through  the  adoption  of  a  new  city 
charter,  is  not  ground  for  abatement  of  the  quo  warranto  proceeding, 
as,  under  the  statute  governing  the  subject,  if  the  relator  should  be 
found  entitled  to  the  office  he  would  be  entitled  to  recover  any  dam- 
ages sustained  through  usurpation  of  the  office  by  the  defendant,  and 
the  prosecution  of  the  proceeding  is  essential  to  determine  whether 
he  has  a  right  to  such  damages. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sacramento 
County  denjdng  a  new  trial.    A.  P.  Catlin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Robert  T.  &  William  H.  Devlin,  for  AppellaiA. 

Johnson  &  Johnson,  Charles  T.  Jones^  and  W.  P.  Fitzgerald, 
Attorney  General,  for  Respondent. 

HARRISON",  J. — ^At  the  municipal  election  of  the  city  of 
Sacramento,  held  in  March,  1890,  the  relator  was  elected  to  the 
office  of  chief  of  police,  and  the  first  section  of  the  act  imder 
which  he  was  elected  (Stats.  1871-72,  p.  243)  provided  that  he 
should  enter  upon  the  duties  of  his  office  on  the  first  day  af  the 
month  next  succeeding  his  election,  and  should  hold  his  office 
*'for  the  term  of  two  years,  and  until  his  successor  is  elected 
and  qualified.*^  At  the  city  election  in  1892  the  appellant  re- 
ceived a  majority  of  the  votes  cast  for  that  office,  and,  having 
been  duly  declared  elected,  received  a  certificate  of  election  and 
entered  upon  the  duties  of  his  office.  At  the  time  of  his  elec- 
tion he  was  not  eligible  to  the  office  for  the  reason  that  he  did 
not  become  a  citizen  of  the  United  States  until  February  26, 
1892,  less  than  ninety  days  prior  to  the  election.  (Pol.  Code, 
sec.  1083.)  In  a  proceeding  instituted  by  an  elector  of  the  city 
contesting  his  right  to  hold  the  office,  a  judgment  was  rendered 
by  the  superior  court  of  Sacramento  county  June  17,  1892, 
setting  aside  the  election  by  reason  of  his  ineligibility,  and  an- 
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nulling  the  certificate  that  had  been  issued  to  him.  This  judg- 
ment was  affirmed  on  appeal  to  this  courts  December  19,  1893. 
{Drew  V.  Eodgers,  34  Pac.  Rep.  1081.)  After  this  judgment  had 
been  rendered  by  the  superior  court,  viz.,  June  27,  1892,  the 
board  of  trustees  of  the  city  declared  that  the  office  was  vacant, 
and  appointed  the  appellant  thereto,  whereupon  he  qualified  for 
the  office  and  continued  to  exercise  its  duties,  and  at  the  munic- 
ipal election  in  1893  he  was  elected  to  the  office,  received  his 
certificate  of  election,  and  took  the  oath  of  office  and  filed  the 
bond  required  by  law.  The  present  action  was  brought  in 
April,  1893,  by  the  attorney  general,  for  the  purpose  of  ousting 
the  defendant  from  the  office  and  declaring  that  the  relator  is 
entitled  thereto.  In  this  proceeding  a  judgment  was  rendered 
by  the  superior  court  that  the  relator  had  been  entitled  to  the 
office  since  April  1,  1890,  and  that  the  defendant  had  since  that 
time  illegally  intruded  into  and  held  the  office,  and  directed  that 
he  be  excluded  therefrom.  A  motion  for  a  new  trial  was  made 
upon  a  statement  of  the  case  and  denied,  and  from  this  order 
the  defendant  has  appealed. 

Section  13  of  the  aforesaid  act  of  1872  (Stats.  1871-72,  p.  246) 
authorized  the  board  of  trustees  of  the  city  to  appoint  a  chief 
of  police,  "in  case  of  a  vacancy  in  the  office,"  and  provided  that 
the  person  so  appointed  should  hold  the  position  "until  the  next 
city  election,  at  which  time  a  chief  of  police  shall  be  elected  to 
fill  the  imexpired  term."  If,  therefore,  there  was  a  vacancy  in 
the  office  on  the  27th  of  Jime,  1892,  the  trustees  were  authoriz- 
ed to  make  the  appointment,  and  the  defendant  thereafter  was 
lawfully  in  the  exercise  of  the  duties  of  the  office. 

Mechem,  in  his  treatise  on  Public  Offices  and  Officers,  says, 
section  126:  "A  vacancy  exists  when  there  is  no  person  lawfully 
authorized  to  assume  and  exercise  at  present  the  duties  of  the 
office."  Section  996  of  the  Political  Code  declares  that  "an 
office  becomes  vacant  on  the  happening  of  either  of  the  following 
events  before  the  expiration  of  the  term 10.  The  de- 
cision of  a  competent  tribunal  declaring  void  his  election  or  ap- 
pointment." 

The  proceedings  in  the  case  ol  Drew  v.  Rodgers,  supra,  were 
had  by  virtue  of  the  provisions  of  section  1111  of  the  Code  of 
Civil  Procedure, which  authorizes  the  right  of  any  person  dcclar- 
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ed  to  be  elected  to  an  office  to  be  contested:  "2.    When  the  pe^ 
8on  whose  right  to  the  office  is  contested  wajs  not  at  the  time  of 
the  election  eligible  to  such  office/^     In  those  proceedings  the 
election  of  the  appellant  was  declared  void  and  was  annulled  by 
reason  of  his  ineligibility  to  the  office;  but,  inasmuch  aa  he  re- 
ceived a  majority  of  the  votes  cast  at  the  election,  the  court 
was  not  authorized  to  declare  that  any  other  person  was  elected. 
(Saunders  v,  Haynes,  13  Cal.  146;  Searcy  v.  Orow,  15  Cal.  118; 
Crawford  v.  Dunbar,  62  Cal.  36.)     There  were  thus  presented 
the  precise  circumstances  contemplated  by  the  above  provision  of 
the  Political  Code.     The  election  of  the  defendant  had  been  con- 
tested on  the  ground  that  he  was  ineligible  to  the  office,  and  a 
competent  tribunal  had  decided  that  the  election  waa  void.     The 
defendant  was  up  to  that  time  in  the  incumbency  of  the  office, 
and  in  the  exercise  of  its  duties  by  virtue  of  his  election.     The 
term  for  which  his  predecessor  had  been  elected  had  expired, 
and  his  predecessor,  instead  of  contesting  the  right  of  the  appel- 
lant to  hold  the  office,  had  ceased  to  perform  its  duties,  and  could 
not  thereafter  be  required  to  resume  its  functions.      Whether, 
if  the  relator  had  continued  to  hold  the  office,  and  had  himself 
contested  the  right  of  the  appellant  thereto,  he  would  be  entitled 
to  remain  in  possession  after  the  judgment  of  the  court  until 
the  election  of  a  successor,  is  a  question  that  does  not  arise  in  the 
present  case,  and  need  not  be  determined.     His  surrender  of  the 
office  to  defendant,  and  the  subsequent  judgment  of  the  court 
that  the  election  of  the  defendant  was  void,  created  a  vacancy 
which  was  to  be  filled  by  appointment,  and,  after  this  vacancy 
had  been  filled  by  the  appointment  of  another,  the  person  so 
appointed  became  entitled  to  hold  the  office  until  it  should  be 
filled  by  another  election,  and  authorized  the  election  of  the  ap- 
pellant   for  the  unexpired  term  at  the  city  election  in  1893. 
The  provision  in  the  first  section  of  the  aforesaid  act  that  the 
chief  of  police  should  hold  office  until  his  successor  should  be 
elected  and  qualified  had  no  application.     An  election  to  fill  the 
office,  regular  in  all  respects,  had  been  held,  and  the  electors 
of  the  city  had  at  that  election  chosen  the  defendant  by  a  major- 
ity of  their  votes  to  be  the  successor  of  the  relator,  and  he  had 
qualified  for  the  office  and  entered  upon  its  duties.     By  reason 
of  certain  extrinsic  facts  he  was  held  not  to  be  entitled  to  retain 
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the  office;  but  he  had  nevertheless  been  elected  as  the  successor 
of  the  relator,  and  had  qualified  for  the  office  and  entered  upon 
its  duties.  In  People  v.  Tilton,  37  Cal.'  614,  it  was  held  that  the 
incumbent  was  entitled  to  continue  in  office,  and  that  there  was 
no  vacancy  to  be  filled  by  the  governor,  for  the  reason  that  the 
legislature  had  failed  to  make  an  election.  That  case,  therefore, 
and  others  dependent  upon  it,  are  inapplicable  to  the  facts  of 
the  present  case. 

The  court  erred  in  admitting  in  evidence  the  judgment-roll 
in  the  case  of  Drew  v.  RodgerSy  supra,  and  in  holding  that  the 
defendant  was  estopped  thereby  from  proving  that  he  had  been 
a  citizen  of  the  United  States  for  more  than  ninety  days  prior  to 
the  election  in  March,  1892.  The  judgment  was  not  between 
the  parties  to  the  present  action,  nor  was  it  between  the  relator 
and  the  defendant.  If  the  judgment  in  that  action  had  been  in 
favor  of  the  defendant,  the  people  would  not  have  been  pre- 
cluded in  the  present  action  from  showing  that  lie  was  not  in  fact 
a  citizen  at  the  date  of  the  election,  and  there  would  be,  there- 
fore, no  mutuality  in  the  estoppel  of  the  judgment.  It  would 
open  the  door  to  collusion  to  hold  that  any  elector,  by  contest- 
ing the  validity  of  an  election,  could  bind  the  people  by  suffer- 
ing a  judgment  in  favor  of  its  validity. 

On  the  1st  of  January,  1894,  a  new  charter  for  the  city  of  Sac- 
ramento went  into  effect,  and  as  the  trial  of  the  present  proceed- 
ing was  not  had  until  after  that  date  the  defendant  asked  its  dis- 
missal upon  the  ground  that  the  office  involved  herein,  as  well 
as  its  term,  had  ceased  to  exist.  The  court  rightly  denied  the 
motion.  Under  the  statute  governing  the  subject,  if  the  relator 
should  be  found  entitled  to  the  office,  he  would  be  entitled  to 
recover  any  damages  which  he  might  have  sustained  by  reason 
of  its  usurpation  by  the  defendant  (Code  Civ.  Proc,  sec.  807), 
and  the  prosecution  of  the  proceeding  is  essential  to  determine 
whether  he  has  a  right  to  such  damages.  Where  a  proceeding 
of  this  nature  is  instituted  during  the  term  in  which  the  usurpa- 
tion is  alleged  to  exist,  the  action  does  not  abate  merely  by  rea- 
son of  a  failure  to  bring  it  to  a  judgment  before  the  expiration 
of  such  term.  (See  People  v.  Hartwell,  12  Mich.  608;  86  Am. 
Dec.  70;  Slate  v.  Pierce,  35  Wis.  93;  People  v.  Loomis,  8  Wend. 
396;  24  Am.  Dec.  33;  Commonwealth  v.  Smith,  45  Pa.  St.  59.) 
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The  order  denying  a  new  trial  is  reversed. 

Garoutte^  J.^  Temple^  J.,  and  Henshaw,  J.,  concurred. 

McFarland,  J.,  dissented,  and  adhered  to  opinion  delivered 
in  Department. 

The  following  is  the  opinion  rendered  in  Department  Two  on 
the  6th  of  November,  1896,  referred  to  by  Mr.  Justice  McFai^ 
land: 

BRITT,  C. — ^Action  for  the  usurpation  of  an  office.  It  was 
commenced  by  the  attorney-general  as  early  as  April  29,  1893, 
and  brought  to  trial  February  7,  1894.  By  its  judgment  the 
court  declared  that  the  relator,  Drew,  is  entitled  to  the  office  of 
chief  of  police  in  the  city  of  Sacramento,  and  has  been  so  en- 
titled since  the  1st  day  of  April,  1890;  that  defendant  Eodgera 
usurps  and  intrudes  into  such  office,  and  has  wrongfully  held 
the  same  and  exercised  its  functions  since  April  1,  1893;  that 
the  relator  be  admitted  and  restored  to  such  office,  and  that 
defendant  be  ousted  and  excluded  therefrom. 
.  Drew  was  elected  to  said  office  att  the  city  election  held  in 
March,  1890,  for  the  term  commencing  April  1st  following, 
under  a  statute  providing  that  he  should  hold  "for  the  term  of 
two  years  and  until  his  successor  is  elected  and  qualified.'* 
(Stats.  1871-2,  p.  243.)  The  same  act  (p.  246)  provided  that 
in  case  of  a  vacancy  in  the  office  the  board  of  trustees  of  the  city 
might  fill  the  same  by  appointment  until  the  next  city  election, 
at  which  time  a  chief  of  police  should  be  elected  for  tiie  unex- 
pired term. 

At  the  city  election  in  March,  1892,  Rodgere  received  a  ma- 
jority of  the  votes  cast  for  said  office,  and  the  proper  canvassing 
board  declared  him  elected  thereto  for  the  term  next  ensuing; 
but  on  June  17,  1892,  in  a  proceeding  to  contest  his  right,  in- 
stituted in  the  superior  court  under  section  1111  of  the  Code 
of  Civil  Procedure,  he  was  adjudged  to  be  ineligible  to  the  office 
by  reason  of  alienage,  and  his  election  was  annulled;  he  ap- 
pealed, and  the  judgment  was  affirmed  by  this  court  in  Decem- 
ber, 1893.  (Drew  v.  Rodgers,  34  Pac.  Rep.  1081.)  However, 
in  April,  1892,  he  forcibly  dispossessed  the  relator  of  said  office, 
and  thenceforward  performed  its  duties;  but  the  relator  was  at 
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ell  times  ready  and  willing  to  perf  onn  them,  and  claimed  to  be 
the  la\^'ful  incumbent. 

The  difficulty  of  Rodgeitf  alienage  having  been  removed  by 
his  naturalization, the  board  of  trustees  of  the  city,  on  June  27, 

1892,  in  form  appointed  him  chief  of  police  to  hold  until  the 
next  city  election;  this  on  the  assumption  that  a  vacancy  ex- 
isted in  the  office;  and  at  the  next  election  in  March,  1893— not 
the  regular  time  for  electing  to  the  office  in  question — he  was 
again  the  person  receiving  the  highest  number  of  votes  for  said 
office,  and  was  declared  elected  accordingly.  In  January,  1894, 
the  new  charter  of  the  city  of  Sacramento  went  into  operation; 
by  its  provisions  the  office  of  chief  of  police  was  created,  but 
made  appointive  instead  of  elective,  and  it  is  conceded  that  the 
office  of  that  name  previously  existing  was  abolished.     (Stats. 

1893,  pp.  688,  611.) 

Appellant  contends  that  by  his  formal  election  and  qualificar 
tion  in  March,  1892,  a  successor  to  the  relator  in  said  office  was 
elected  and  qualified  within  the  meaning  of  the  statute  permit- 
ting the  latter  to  hold  over  until  the  occurrence  of  that  event 
and  after  the  expiration  of  his  prescribed  term  of  two  years, 
and  that  thus  such  contingent  right  of  the  relator  to  a  prolonga- 
tion of  his  term  was  cut  oflf.  We  differ  with  appellant;  ineli- 
gibility for  an  office  means  incapacity  to  be  elected  or  other- 
wise chosen  thereto;  Rodgers  was  affected  with  such  incapacity 
in  March,  1893,  and  the  votes  cast  for  him  were  "ineffectual  for 
the  purpose  of  an  election.''  {Saunders  v.  EayneSy  13  Cal.  154; 
Dryden  v.  Swinburn,  20  W.  Va.  137,  and  cases  cited.)  There 
being  thus  a  failure  to  elect  a  successor  to  the  relator,  the  con- 
tingency arose  upon  which  he  had  the  right  to  an  extension  of 
his  original  term.  It  is  claimed  that  the  whole  matter  is  dis- 
posed of  in  appellant's  favor  by  the  decision  in  People  v.  Ward, 
107  Oal.  236;  but  in  that  case — ^in  which  the  writer  was  of 
counsel — the  successor  had  been  duly  elected  and  had  properly 
qualified,  and  the  question  presented  differed  widely  from  that 
involved  here.  It  results  that  the  alleged  appointment  of  de- 
fendant to  the  office  on  June  27,  1892,  was  void  because  there 
was  then  no  vacancy.  {People  v.  Tilton,  37  Cal.  614;  People 
v.  EdwardSy  93  Cal.  153.)  And  for  the  same  reason  the  elec- 
tion of  Eodgers  for  the  unexpired  term  in  March,  1893,  was 
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void;  the  statute  requiring  an  election  for  thia  office  in  the  even- 
-  numbered  yeoiB  and  permitting  it  at  other  times  only  in  case  of 
a  vacancy.     (Stats.  1871-72,  pp.  243,  246.) 

The  court  rightly  refused  the  offer  of  evidence  at  the  trial 
that  while  defendant  was  yet  a  minor  his  mother  was  married 
to  a  citizen;  the  object  being  to  show  that  he  was  really  eligible 
for  the  office  in  March,  3892,  although  the  precise  matter  had 
been  put  in  issue  in  the  previous  case  of  Drew  v.  Rodgers,  supra, 
and  decided  against  him;  the  judgment-roll  in  that  action  was 
in  evidence  at  the  trial  of  this.  True  the  parties  and  the  causes 
of  action  are  not  identical;  and  Drew,  the  contestant  in  that 
case,  was  a  different  person  from  the  relator  here;  but  that  was 
a  proceeding  prosecuted  for  the  purpose  of  trying  the  very  ques- 
tion whether  Rodgers'  election  was  not  void  because  of  his  in- 
eligibility (Code  Civ.  Proc.,  sec.  1111);  it  was  a  matter  of  pub- 
lic concern  {Lord  v.  Dunster,  79  Gal.  477)  involving  the  political 
and  legal  relations  of  the  contestee,  and  we  see  no  reason  to 
doubt  that  the  nullity  of  his  election  there  determined  was 
conclusive  upon  him  in  the  present  action.  (Code  Civ.  Proc, 
sec.  1908,  subd.  1.) 

It  is  further  argued  that  the  court  should  have  dismissed  the 
proceeding,  or  have  granted  a  nonsuit,  because  by  the  new 
charter  of  the  dty  the  office  in  controversy  had  been  abolished 
before  the  case  came  on  for  trial.  Under  the  statute  governing 
the  subject,  the  removal  of  the  usurper  is  not  the  sole  object 
which  is,  or  may  be,  accomplished  by  the  proceeding;  judgment 
may  be  rendered  upon  the  right  of  the  defendant  and  also  upon 
the  right  of  the  party,  if  any,  alleged  to  be  entitled  to  the  office; 
if  against  the  defendant,  he  must  pay  the  costs,  and,  at  the 
Courtis  discretion,  a  fine;  it  is  also  the  foundation  of  a  recovery 
by  the  rightful  claimant  of  damages  occasioned  by  the  usurpa- 
tion. (Code  Civ.  Proc.,  sees.  805,  807,  809.)  When,  as  in  this 
instance,  the  action  has  been  brought  during  the  usurpation, 
and  such  consequences  may  flow  from  the  judgment,  it  ought 
not  to  be  held  that  the  action  must  abate  merely  because 
efflux  of  time,  or  other  circumstance  which  does  not  toll  the 
legal  wrong  of  the  intrusion,  has  put  a  period  to  the  disputed 
term.  And  to  this  effect  is  the  decided  preponderance  of  au- 
thority.   (People  V.  EariweU,  12  Mich.  608;  State  v.  Pierce,  35 
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Wis.  93;  Hunt  v.  Chandler,  45  Mo.  452;  People  v.  Loomis,  8 
Wend.  396;  Commonwealth  v.  Jackson,  45  Pa.  St.  59.)  Some 
cases  cited  by  appellant — to  which  may  be  added  Hurd  v.  Beck 
(Kan.),  45  Pac.  Hep.  92 — ^are  distinguishable;  they  proceed  on 
the  assumption  that  after  the  expiration  of  the  usurped  term  no 
substantial  right  was  involved. 

The  judgment  is  not  in  form  appropriate  to  the  state  of  the 
case  at  the  time  of  trial — ^the  office  having  been  abolished;  but 
it  cannot  be  corrected  on  this  appeal,  which  k  from  an  order 
denying  a  motion  for  a  new  trial  only.  There  is  no  error  in 
the  record  available  to  defendant,  and  the  order  appealed  from 
should  be  affirmed. 


[S.  F.  No.  110.    In  Bank. -September  27,  1897.] 

J.  J.  RAUER,  Appellant,  v.  B.  W.  WILLIAMS,  Clerk,  etc.. 

Respondent. 

Constitutional  Law— Invalid  Btatutb— Mods  of  Paying  Fsis— Akbitbabt 
Clabsification— Spbcial  Lbqislation— Accountability  of  Officers  fob 
Fens.— The  act  of  1893,  p.  127,  providing  and  regulating  the  manner  of  re- 
ceiving and  paying  fees,  etc.,  in  cities  and  cities  and  counties  having  a 
population  of  over  one  hundred  thousand  inhabitants,  and  prescribing 
the  duties  of  officers  with  reference  thereto,  and  requiring  a  certifi- 
cate to  be  issued  by  an  officer  of  whom  service  is  demanded,  to  be  de- 
li veretl  to  the  treasurer  with  the  required  fees,  and  that  a  receipt  for 
the  money  from  the  treasurer  be  returned  to  such  officer  before  the  re- 
quired service  con  be  performed, -is  not  intended  for  the  convenience 
of  the  public,  but  for  the  protection  and  security  of  the  municipality. 
Such  act  is  unconstitutional  and  invalid  for  being  based  upon  an  ar- 
bitrary distinction,  there  being  no  reason  why  attempted  protection 
should  be  accorded  to  a  city  of  one  hundred  thousand  inhabitants, 
and  not  to  one  of  less  population,  and  for  being  special  legislation  in 
a  case  where  a  general  law  can  be  made  applicable,  and  also  for  vio- 
lating the  constitutional  requirement  that  the  legislature,  by  general 
and  uniform  laws,  shall  provide  for  the  strict  accountability  of  offi- 
cers for  all  fees  which  may  '>e  collected  by  them. 

Id.— GLA68IFIGATION  OF  MUNICIPAL  OoBPORATIONS— RnLATION  TO  SPECIAL  LbO- 

I8LATI0N.— The  object  of  classifying  municipal  corporations  according  to 
population,  and  forbidding  their  creation  by  special  laws,  was  to  avoid 
the  necessity  of  special  legislation;  and  the  legislature  cannot  pass 
laws  touching  the  organization  and  incorporation  of  municipalities, 
except  by  conforming  to  the  requirements  of  the  classification  act; 
but,  upon  other  matters,  it  may  pass  general  and  uniform  laws  ap- 
plicable either  to  municipal  corporations  of  a  given  class,  or  to  all 
of  a  separate  class  created  by  and  designated  in  the  act  itself,  pro- 
vided some  plain  reason  appears  for  the  limitation  to  a  class  where 
CZVin.  Cal.'26 
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the  law  does  not  apply  to  all  municipalities  within  the  same  general 
categorj:  yet  a  law  is  not  necessarily  a  general  law  merely  because 
it  operates  upon  all  municipalities  within  a  specified  class,  and  it  is 
special  if  it  applies  merely  to  all  within  a  dass,  without  reason  ap- 
pearing why  it  is  not  made  to  apply  generally  to  all  municipal  cor- 
porations. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.    William  B.  Daingeifield^  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Qeorge  H.  Perry,  and  Henry  E.  Monroe,  for  Appellant 

The  act  of  1893  is  unconstitutional  as  being  special  legisla- 
tion. {Welsh  V.  JBramfoe,  98  Cal.  219,  227.)  An  arbitrary 
classification  cannot  be  used  as  a  pretext  for  special  legislation. 
{Dougherty  v.  AutHn,  94  Cal.  601,  620;  Darcy  v.  Mayor  etc.  of 
San  Jose  J 104  Cal.  642,  645;  Pasadena  v.  Stimson^  91  Cal.  238; 
Earl  V.  Board  of  Edtxatum^  66  Cal.  489;  San  Xuia  Obispo  v. 
Gravesj  84  Cal.  71.) 

Harry  T.  Creswell,  and  W.  I.  Brobeck,  for  Eeepondent. 

The  act  of  1893  is  a  general  law,  because  its  provisions  apply 
uniformly  to  all  municipalities  of  a  class  which  have  occasioned 
the  legislation  to  which  the  act  has  reference.  {Randolph  v. 
Wordy  49  N.  J.  L.  85;  People  v.  Central  Pac.  R.  R.  Co.^  105  Cal. 
576-84;  People  v.  Henahaw,  76  Cal.  445,  446;  Cody  v.  Murphey^ 
89  Cal.  524;  Wehh  v,  Brandetf  98  Cal.  226;  PHtchett  v.  Slants- 
lam  County y  73  Cal.  312;  State  v.  Wofford,  121  Mo.  61;  McClay 
V.  Lincoln,  32  Neb.  412;  Hunzinger  v.  State,  39  Neb.  653.) 

HENSHAW,  J.— This  action  is  to  compel  the  defendant,  Will- 
iams, as  clerk  of  the  justice's  court  of  the  city  and  county  of 
San  Francisco,  to  accept  fees  tendered  to  him  by  plaintiff,  who 
was  about  to  commence  an  action  in  said  justice's  court.  De- 
fendant refused  to  accept  the  fees,  and  plaintiff  proceeded  with 
his  action  in  mandate  to  compel  him  to  do  so.  To  the  complaint 
in  mandate  the  defendant  made  answer,  basing  and  justifying 
his  refusal  upon  an  act  of  the  legislature  passed  in  1893.  The 
validity  or  invalidity  of  this  act  is  the  sole  question  presented  on. 
this  appeal. 

In  1893  the  legislature  passed  an  act  entitled,  *'An  act  to  pro- 
vide and  regulate  the  manner  of  receiving  and  paying  fees,  com- 
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missions^  percentages,  and  other  compensation  for  official  ser- 
vices in  cities  and  cities  and  counties  having  a  population  of  over 
one  hundred  thousand  inhabitants,  and  prescribing  the  duties 
of  officers  with  reference  thereto."     (Stats.  1893,  p.  127.) 

The  refusal  of  the  justice's  court  clerk  to  accept  the  fee  was 
based  upon  the  terms  of  this  act,  which  provides  a  new  scheme 
for  the  collection  of  fees  and  commissions.  By  its  provisions 
the  various  officers  no  longer  collect  and  receive  the  fees,  but 
they  are  required  to  give  to  the  person  demanding  of  them  a  ser-i 
vice  a  receipt  or  acknowledgment,  stating  the  nature  of  the  ser- 
vice to  be  rendered,  and  the  amount  which  by  law  is  due  there- 
for. This  receipt  or  certificate  is  then  to  be  taken  by  the  de- 
mandant to  the  treasurer,  and  to  him  delivered  with  the  money 
called  for  therein.  The  treasurer  in  turn  issues  his  receipt, 
which  must  in  like  manner  be  taken  to  the  officer,  who  issues  a 
second  certificate  to  the  demandant,  and  thereupon  and  there- 
after the  services  are  to  be  performed. 

It  is  to  be  noted  that  the  act  in  question  conforms  to  the  pro- 
visions of  the  "Act  classifying  municipal  corporations"  (Stats. 
1883,  p.  24),  and  is  made  to  apply  to  municipal  corporations  of 
the  first  class  created  therein.  But  against  this  the  contention 
is,  that  this  classification  was  created  only  for  the  purpose  of  the 
municipal  corporation  bill  (Stats.  1883,  p.  93),  and  is,  there- 
fore, applicable  only  to  those  cities  which  have  adopted  charters 
in  conformity  with  the  provisions  of  that  act.  It  is  further  in- 
sisted that  even  if  this  be  regarded  as  untenable,  nevertheless 
the  legislature,  under  article  XI,  section  6,  of  the  constitution, 
can  classify  municipal  corporations,  and  pass  only  such  laws  re- 
garding them  as  affect  their  incorporation  and  organization,  and 
that  this  is  not  such  law. 

It  was  the  unquestioned  design  of  the  framers  of  the  consti- 
tution to  prevent  on  the  part  of  the  legislature  a  practice,  there- 
tofore permissible,  o»f  singling  out  a  particular  town  or  city  and 
passing  legislation  directly  affecting  it  and  no  other.  It  was 
believed  that  the  exercise  of  this  power  by  the  legislature  led  to 
abuses,  and  that  a  constitutional  provision  relieving  cities  from 
this  particular  form  of  legislative  control  and  preserving  to 
them  their  autonomy  unimpaired  except  by  general  legislative 
action,  would  better  subserve  the  purposes  of  good  government. 
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Therefore^  in  the  case  of  those  municipal  corporations  known  as 
counties^  the  constitution  permitted  a  classification  by  popula- 
tion only  for  the  purpose  of  fixing  the  compensation  of  officers, 
and  strictly  insisted  that  the  system  of  county  governments 
should  be  uniform  throughout  the  state  (Const.,  art  XI,  sec.  4), 
and  that  the  duties  of  the  officers  recognized  by  this  system 
lihould  likewise  be  prescribed  by  general  and  uniform  law. 
(Const.,  art.  XI,  sec.  5.)  It  further  declared  that  by  general  and 
uniform  laws  the  legislature  should  provide  "for  the  strict  ac- 
countability of  county  and  township  officers  for  all  fees  which 
may  be  collected  by  them,  and  for  all  public  and  municipal  mon- 
eys which  may  be  paid  to  them  or  officially  come  into  their  pos- 
session/' 

When  it  came  to  treat  of  the  other  class  of  municipal  corpora- 
tions, cities  or  cities  and  counties,  and  towns,  it  provided  as  fol- 
lows: "Corporations  for  municipal  purposes  shall  not  be  created 
by  special  laws;  but  the  legislature,  by  general  laws,  shall  pro- 
vide for  the  incorporation,  organization,  and  classification,  in 
proportion  to  population,  of  cities  and  towns,  which  laws  may 
be  altered,  amended,  or  repealed.  Cities  and  towns  heretofore 
organized  or  incorporated  may  become  organized  under  such 
general  laws  whenever  a  majority  of  the  electors  voting  at  a  gen- 
eral election  shall  so  determine,  and  shall  organize  in  conformity 
therewith;  and  cities  or  towns  heretofore  or  hereafter  organized, 
and  all  charters  thereof  framed  or  adopted  by  authority  of  this 
constitution,  shall  be  subject  to  and  controlled  by  general  laws.'* 
(Const.,  art.  XI,  sec.  d.)  (Though  this  section  has  since  been 
amended,  such  was  its  wording  at  the  time  these  questions  arose.) 

Still  further  to  emphasize  its  policy  it  set  forth  in  article  IV, 
section  25,  thirty-two  subjects  upon  which  local  legislation  or 
special  laws  were  inhibited,  and  in  subdivision  33,  as  an  "omnium 
gatherum,'^  forbade  the  legislature  from  passing  such  laws  "in 
all  other  cases  where  a  general  law  can  be  made  applicable.'* 

These  provisions  plainly  indicate,  however,  that  the  constitu- 
tion does  not  mean  to  deprive  the  lep^islature  of  the  power  to 
pass  laws  affecting  municipal  corporations,  but  only  to  insist  that 
such  laws  as  may  be  passed  shall  be  of  general  application,  to 
avoid  the  evil  spoken  of.  It  is,  therefore,  entirely  too  narrow 
a  view  to  say  that  the  power  to  classify  cities  conferred  upon  the 
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legislature  in  article  XI,  section  6,  means  the  power  to  classify 
them  only  for  the  purpose  of  regulating  their  incorporation  and 
organization,  for  at  the  time  the  constitution  went  into  effect 
nearly  all  of  the  present  cities  and  towns  of  the  state,  and  abso- 
lutely all  which  are  of  much  importance  by  reason  of  their 
wealth  and  population,  were  already  incorporated  and  organized. 
The  power  to  classify,  which  is  thus  conferred,  would  be  mean- 
ingless unless  the  classifications  made  were  to  be  employed  by 
the  legislature  for  the  purpose  of  supplying  the  general  laws 
required  by  the  varying  needs  of  the  municipalities  so  classified. 
If  the  view  which  appellant  takes  is  to  prevail,  then,  as  San  Fran- 
cisco at  the  time  of  the  adoption  of  the  constitution  was  incor- 
porated and  organized,  if  the  needs  of  San  Francisco,  and  cities 
or  cities  and  counties  of  its  class,  should  demand  the  creation  of 
five  new  police  courts,  a  legislative  enactment  to  that  effect 
could  not  become  a  law  unless  it  likewise  imposed  upon  every 
city  in  the  state  the  same  number  of  courts. 

The  other  view,  which  is  the  interpretation  long  given  to  this 
provision  of  the  constitution  by  this  court,  empowers  the  legis- 
lature, under  restrictions  hereafter  to  be  considered,  to  pass  laws 
regulating  and  affecting  the  incorporation  and  organization  of 
municipalities  under  the  classification  act  of  1883,  and,  if  the 
laws  so  passed  be  otherwise  unobjectionable,  they  will  not  be 
held  invalid  as  special  laws  because  they  apply  to  the  needs  of 
only  one  or  another  or  several  of  those  classes. 

"The  manifest  object  of  classifying  municipal  corporations  ac- 
cording to  population,  and  in  preventing  their  creation  by  spe- 
cial laws,  as  provided  by  section  6,  of  article  XI,  of  our  constitu- 
tion, was  to  avoid  the  necessity  of  special  legislation.  That  cities 
containing  a  large  population  require  different  legislation  from 
those  composed  of  a  few  hundred  inhabitants  is  evident.  To  so 
classify  them  that  general  laws  applicable  to  these  separate  classes 
will  meet  the  necessities  of  the  case  was  a  wise  provision,  and  a 
law  which  applies  to  one  or  more,  but  not  to  all,  of  these  classes 
is  not  for  that  reason  special  legislation."  (People  v.  Eenshaw^ 
76  Cal.  436;  Cody  v,  Murphey,  89  Oal.  522.) 

The  essential  distinction  thus  to  be  observed  between  the 
power  of  the  lep'slature  when  dealing  with  counties  and  that 
when  dealing  with  cities,  cities  and  counties,  or  towns,  is  that 
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in  the  former  case  the  legislature  has  not  general  authority  to 
classify  counties  by  population  for  purposes  of  legislation,  and  is 
authorized  to  make  such  classification  only  for  the  purpose  of 
regulating  the  compensation  of  county  oflBcers,  while  in  the  lat- 
ter case  the  constitution,  recognizing  the  greater  intricacy  in  the 
system  of  government  of  cities,  and  their  divergent  and  varying 
needs,  has  permitted  them  to  be  classified  by  population  for  pur- 
poses of  legislation  touching  their  incorporation  and  organi- 
zation. 

The  latest  utterances  of  this  court  upon  the  question  are  found 
in  Darcy  v.  Mayor  etcof  San  Jose,  104  Cal.  642.  Therein  the  act 
of  March  3,  1883,  classifying  the  cities^  is  considered,  and  it  is 
said:  "Section  6,  article  XI,  was  evidently  intended  to  limit  and 
not  to  enlarge  the  power  of  the  legislature,  and  I  think  it  was  in- 
tended that  the  clajBsificaition  there  authorized  was  to  be  by  a 
general  law  in  the  same  sense  and  in  the  same  way  in  which  it 
was  necessary  to  provide  for  the  incorporation  and  organization 
of  cities  and  towns.  Legislation  in  regard  to  such  incorpora- 
tions would  thereafter  be  made  by  reference  to  the  classes  thus 
made." 

In  Pasadena  v.  Stimson,  91  Cal.  238,  it  is  said:  'Hi  is  true  the 
legislature  is  empowered  by  section  6,  of  article  XI,  of  the  con- 
stitution, to  classify  cities  and  towns  in  proportion  to  population 
for  the  purpose  of  incorporation  and  organization,  and  it  is  un- 
doubtedly true  that  a  law  limited  to  these  purposes  is  not  uncon- 
stitutional because  it  makes  different  regulations  for  the  differ- 
ent classes.'^ 

But,  while  it  is  thus  seen  that  all  municipalities  within  the 
state  are  subject  to  the  operation  and  control  of  general  laws 
under  the  classification  act  of  1883,  provided  those  laws  affect 
their  incorporation  and  organization,  and  while  it  is  further 
seen  that  a  law  touching  upon  matters  of  incorporation  and  or- 
ganization will  not  be  held  to  be  a  special  law  because  it  operates 
only  upon  one  or  several  of  the  classes,  it  does  not  follow  that 
there  may  not  be  legislation  not  affecting  incorporation  or  organ- 
ization which  will  be  general  without  reference  to  the  classifica- 
tion act  of  1883.  To  hold  otherwise  would  deprive  of  all  effica- 
cy and  utility  the  last  clause  of  section  6,  article  XI,  of  the  con- 
stitution, which  declares  that  "cities  and  towns   heretofore   or 
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hereafter  organized  shall  be  subject  to  and  controlled  by  general 
laws/' 

To  illustrate:  The  legislature  might  desire  to  allow  all  sea- 
board cities  to  provide  outlets  for  their  sewers  in  the  ocean.  Such 
outlets^  unless  permitted  or  sanctioned  by  the  legislature^  might 
be  held  purprestures.  It  would  be  meaningless  for  the  legislature 
to  declare  that  all  cities  of  the  first  class>  or  of  the  second  class, 
or  of  the  third  class,  might  provide  such  outlets,  for  of  the  mu- 
nicipalities in  the  enumerated  classes  many  might  be  inland 
cities.  A  law  providing  that  all  seaboard  towns  and  cities  may 
provide  such  outlets  for  their  sewers  would  neither  conform  to 
the  classification  act  of  1883,  nor  would  it  apply  to  all  munici- 
palities within  the  state;  but  it  would  still  apply  to  all  within  the 
class  thus  created  by  the  act  itself,  that  is  to  say,  to  all  similarly 
situated,  and  would  be  a  general  law  contemplated  and  permit- 
ted by  the  portion  of  section  6,  article  XI,  of  the  constitution, 
just  quoted. 

Or  again:  Instancing  a  narrower  case,  a  law  of  the  legislature 
affecting  all  cities  within  the  state  which  are  ports  or  subports 
of  entry,  and  providing  a  state  quarantine  system  therefor,  would 
not  conform  to  the  classification  act,  and  such  a  law  would  not 
apply,  because  it  would  be  needless  to  make  it  apply,  to  all  sea- 
board cities,  but  it  would  apply  to  all  cities  within  the  designated 
class,  and  such  an  act  likewise  would  unhesitatingly  be  upheld 
as  within  the  scope  of  section  6  of  article  XI. 

It  may  be  concluded,  therefore,  that  while  the  legislature  can- 
not pass  laws  touching  the  organization  and  incorporation  of  mu- 
nicipalities, except  by  conforming  to  the  requirements  of  the 
classification  act,  upon  matters  not  affecting  the  incorporation  or 
organization  (as  in  the  instances  above  given),  it  may  pass  laws 
which  will  be  general  if  they  operate  uniformly  and  generally 
upon  all  cities  of  the  class  created  by  and  designated  in  the  act 
itself. 

The  act  under  consideration,  therefore,  is  not  to  be  condemned 
merely  because  it  applies  to  cities  and  cities  and  counties  of  the 
first  class,  for,  as  has  been  said,  it  may  apply  to  but  one  class 
and  still  be  a  general  law.  But  when  a  law  is  so  made  to  apply 
to  a  class,  and  not  to  all  within  the  same  general  category,  plain 
reason  must  appear  for  the  limitation.    It  by  no  means  follows 
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that  a  law  is  a  general  law  because  it  operates  upon  all  within 
a  class.  It  is  still  special  if  it  applies  to  all  within  a  class,  with- 
out reason  appearing  why  it  is  not  made  to  apply  generally  to  all. 
(Pasadena  v,  Stimson,  supra;  Darcy  v.  Mayor  etc.  of  San  Jose, 
supra;  Ex  parte  Jentzsch,  112  Cal.  468.) 

All  laws  of  a  general  nature  shall  have  a  uniform  operation 
(Const.,  art.  I,  sec.  2),  and  the  legislature  is  required  by  general 
and  uniform  laws  to  provide  for  the  strict  accountability  of  coun- 
ty officers  for  all  fees  which  may  be  collected  by  them.  (Const, 
art  XI,  sec.  5.)  This  provision  is  not  inconsistent  with  the  pro- 
visions of  the  constitution  applying  to  cities  alone,  and  is,  there- 
fore, applicable  to  cities  and  counties.  (Const.,  art  XI,  sec  7; 
Kahn  v.  Sutro,  114  Cal.  316.) 

The  manifest  purpose  of  the  act  in  question  is  to  provide  a 
scheme  for  the  collection  of  fees,  which  the  legislature  believed 
would  be  better  and  safer  than  the  one  in  operation.  Clearly 
the  law  is  not  designed  for  the  convenience  of  the  public,  but 
for  the  protection  and  security  of  the  municipality.  But  this 
being  so,  there  is  no  inherent  reason,  and  no  reason  at  all,  why 
this  attempted  protection  should  be  accorded  to  a  city  of  over  a 
liundred  thousand  inhabitants,  and  not  to  one  of  less  population. 
It  will  not  be  said  that  there  is  danger  of  peculation  and  misap- 
propriation of  funds  in  the  one  case,  and  no  danger  in  the  other. 
There  is,  therefore,  nothing  in  the  law  itself,  no  inherent  reason 
shown,  why  it  should  be  made  applicable  to  one  class  and  not  to 
all.  In  addition  it  violates  the  express  constitutional  mandate 
requiring,  by  general  laws,  a  strict  accountability  of  officers  for 
all  fees;  and  finally,  it  is  a  special  law,  passed  in  a  case  where  a 
general  law  is  applicable.  There  is,  then,  no  natural,  or  intrin- 
sic, or  constitutional  distinction  warranting  the  act  in  question, 
while  there  are  express  constitutional  inhibitions  against  it. 

The  conclusion  reached  renders  unnecessary  the  consideration 
of  other  objections  presented  by  appellant,  but  for  the  reasons 
given  the  judgment  is  reversed  and  the  cause  remanded,  with  di- 
rections to  the  trial  court  to  enter  judgment  upon  the  pleadings 
in  favor  of  plaintiff. 

McFarland,  J.,  Temple,  J.,  Harrison,  J.,  Van  Fleet,  J.,  and  Qdr 
Toutte,  J.,  concurred. 
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[Grim.  No.  26S.    In  Bank.— September  28,  18d7.] 
THE  PEOPLE,  Eespondent,  v.  WILLIAM  H.  BEITTAN,  Ap. 

pellant. 

Cbimiwal  Law—Homicide— Sblf-dbfbnbb—Convictioii  of  Mawslauqhteb— 
OoNFLiOTura  Evidkwcb— Appeal.— A  verdict  for  manslanghter  will  not  be 
disturbed  upon  appeal,  when  the  evidence  is  conflicting  as  to  whether 
the  homicide  was  or  was  not  committed  in  self-defense,  and  there  is 
enough  evidence  for  the  prosecution  to  warrant  the  verdict,  and  nf» 
such  disparity  appears  in  the  statement  of  the  witnesses  for  the  prose- 
cution as  to  render  their  evidence  Inherently  improbable  or  neces- 
sarily unworthy  of  belief. 

Id.— Ikstructiows— Burden  of  Proof- Dbobbe  of  Proof  Required— Reason- 
able Doubt. — An  instruction  that "  an  unlawful  killing  must  be  proven 
by  the  state  before  the  defendant  can  be  convicted  of  any  offense, 
whether  murder  or  manslaughter,"  is  not  erroneous  in  not  defining 
the  degrree  of  proof  nect^ssary  to  authorize  conviction,  and  in  leaving 
the  jury  to  infer  that  a  mere  preponderance  in  the  evidence  would  be 
sufl^cient,  when  it  appears  that  the  court  elsewhere  repeatedly  stated 
the  principle  that  guilt  must  be  established  beyond  a  reasonable  doubt. 

Id. — iNSTBuerioNs  to  bb  Construed  Togbthbb— Isolatbd  Sbntbnce— Omis- 
sion Elsbwherb  Supplied.— The  entire  charge  of  the  court  must  be 
construed  together,  and  error  cannot  be  predicated  upon  an  omission 
in  an  isolated  sentence  or  phrase  which  is  elsewhere  supplied;  and  it 
is  sufficient  if  the  charge  as  a  whole  fairly  covers  all  that  is  pertinent 
to  the  case,  stated  consistently  and  harmoniously. 

Id. — ^Definition  of  Reasonable  Doubt— Exclusion  of  Rational  Htpothb- 
sis— Absence  of  Request. — Where  the  ordinary  definition  of  reasonable 
doubt  is  correctly  given,  the  omission  to  tell  the  jury  that  the  guilt 
of  the  defendant  should  be  inconsistent  with  every  other  rational  hy- 
pothesis is  not  erroneous,  in  the  absence  of  a  request  that  it  be  given. 

Id.— RiQHT  OF  Court  to  State  Evidbncb.- The  court  has  a  right  to  state  the 
evidence  for  the  purpose  of  pointing  its  instruction  and  making 
its  pertinency  apparent  to  the  jury,  if  it  assumes  no  fact  as  proven, 
and  states  nothing  by  way  of  argument  thereon,  nor  anything  cal- 
culated expressly  or  by  implication  to  indicate  a  shifting  of  the  burden 
of  proof  to  the  defendant. 

Id.— Challenge  of  Juror— Impbopbb  Qubstion.— A  defendant  charged  with 
murder  has  no  right  in  impaneling  a  jury  to  ask  a  juror  how  many 
murder  cases  he  had  sat  on  as  a  juror,  either  for  the  purpose  of 
showing  actual  bias,  or  for  the  purpose  of  determining  whether  to 
challenge  peremptorily. 

Id.— Misconduct  of  District  Attornbt— Absence  of  Exception.— Where 
there  was  no  objection  made  nor  exception  taken  to  alleged  miscon- 
duct of  the  district  attorney,  it  cannot  be  reviewed  upon  appeal. 

Id.— New  Trial— Newly  Discovebed  Evidbnce—Diligbncb— Cumulative 
Proof.— A  new  trial  cannot  be  granted  for  newly  discovered  evidence, 
where  the  affidavits  in  support  of  the  motion  do  not  make  a  showing 
of  diligence,  and  the  nowly  discovered  evidence  appears  to  be  merely 
cumulative  to  proof  given  upon  the  trial. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  and  from  an  order  denying  a  new 
trial.    William  T.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  A.  Devoto,  for  Appellant. 

W.  F.  Fitzgerald,  Attorney  General,  and  Charles  H.  Jackson, 
Deputy  Attorney  General,  for  Eespondent. 

VAN  FLEET,  J. — ^Defendant  was  convicted  of  manslaughter 
in  killing  one  Phillip  A.  Reilley,  and  appeals  from  the  judgment 
and  an  order  denying  him  a  new  trial. 

1.  Defendant's  contention  that  the  verdict  is  not  sustained  by 
the  evidence  is  not  maintainable.  The  killing  was  admitted  by 
defendant,  his  defense  being  that  it  was  committed  in  necessary 
self-defense.  There  is  a  conflict  in  the  evidence  as  to  whether 
defendant  or  the  deceased  started  the  difficulty  which  ended  in 
the  homicide.  The  trouble  commenced  in  a  saloon,  and  ended 
on  the  sidewalk  outside.  The  evidence  all  shows  that,  when  the 
parties  reached  the  sidewalk,  the  defendant  was  knocked  down 
or  thrown  down  by  deceased,  and  that  while  the  deceased  was  on 
top  of  defendant  on  the  sidewalk  the  latter  was  very  roughly 
handled,  partly  by  deceased  and  partly  by  a  companion  named 
Cunningham,  the  latter  kicking  the  defendant  several  times  about 
the  head  and  face  while  he  was  being  held  down  by  deceased. 
Deceased  finally  permitted  defendant  to  get  up,  upon  the  latter 
saying  that  he  had  enough  and  did  not  want  to  fight.  On  get- 
ting to  his  feet  defendant  backed  out  some  eight  or  ten  feet  from 
the  sidewalk  into  the  street;  and  at  this  point  a  very  sharp  con- 
flict arises  as  to  the  subsequent  events.  The  evidence  of  the 
prosecution  tends  to  show  that  when  deceased  let  defendant  up, 
deceased  started  to  look  for  his  hat,  which  had  fallen  off  in  the 
scuffle,  and  that  while  he  was  thus  engaged,  and  making  no  fur- 
ther hostile  demonstration  toward  defendant,  the  latter  sud- 
denly drew  a  pistol,  and  saying,  '*Take  that,  you  son  of  a  bitch," 
or  some  like  expression,  fired  the  fatal  shot;  while  that  of  the  de- 
fense would  tend  to  show  that  after  letting  defendant  np,  de- 
ceased still  continued  to  challenge  and  dare  him  to  fight,  and 
was  advancing  upon  him  in  a  menacing  manner,  when  defendant 
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drew  his  weapon  and  fired.  There  was  no  pretense  that  deceased 
at  any  time  threatened  or  made  any  movement  to  use  a  weapon, 
nor  does  the  evidence  show  that  he  was  armed;  but  it  is  conceded 
that  he  greatly  overmatched  defendant  in  size  and  strength.  It 
is  apparent  from  this  statement  that,  although  conflicting,  there 
was  certainly  evidence  to  warrant  the  verdict,  and  we  cannot, 
therefore,  disturb  the  finding  of  the  jury. 

Nor  was  there,  as  claimed,  any  such  disparity  in  the  statements 
of  the  witnesses  of  the  prosecution  as  to  render  their  evidence  in- 
herently improbable  or  necessarily  unworthy  of  belief.  It  was 
no  greater,  in  fact,  than  is  usually  to  be  found  in  the  statements 
of  different  eyewitnesses  to  an  affair  of  the  kind. 

2.  After  instructing  the  jury  as  to  the  constituent  elements  of 
murder  and  manslaughter,  the  trial  judge  prefaced  that  portion 
of  his  charge  defining  the  law  of  self-defense  with  this  sentence: 
^TTou  observe,  therefore,  that  an  unlawful  killing  must  be  prov- 
en by  the  state  before  the  defendant  can  be  convicted  of  any  of- 
fense, whether  murder  or  manslaughter.*^  This  language  is  ex- 
tracted from  its  context,  and  upon  it  defendant  bases  the  objec- 
tion that  it  is  erroneous  as  not  defining  the  degree  of  proof  nec- 
essary to  authorize  conviction,  and  as  leaving  the  jury  to  infer 
that  a  mere  preponderance  in  the  evidence  would  be  sufficient. 
But  elsewhere  in  the  charge,  and  in  several  instances,  the  court 
did  correctly  state  the  principle  that  guilt  must  be  established 
beyond  a  reasonable  doubt.  It  should  hardly  be  necessary  to 
reiterate  a  rule  of  construction  so  thoroughly  settled  and  famil- 
iar, that  the  entire  charge  shall  be  read  and  taken  together;  that 
you  cannot  pick  out  an  isolated  sentence  or  phrase  and  predicate 
error  of  some  omission  which  is  elsewhere  supplied.  It  being 
impracticable  to  state  all  the  various  principles  of  law  applicable 
to  a  case  in  one  breath,  or  a  single  sentence,  it  is  sufficient  if,  as 
a  whole,  the  charge  fairly  covers  all  that  is  pertinent  to  the  case, 
stated  consistently  and  harmoniously.  The  present  charge  is  not 
obnoxious  to  this  requirement. 

3.  The  definition  of  reasonable  doubt  was  correctly  given,  and 
the  omission  in  that  connection  to  tell  the  jury  that  "the  guilt 
of  the  defendant  should  be  inconsistent  with  every  other  rational 
hypothesis''  was  not,  in  the  absence  of  a  request  that  it  be  Riven, 
erroneous.  There  is  nothing  holding  to  the  contrary  in  People 
V,  Gosset,  93  Cal.  Gil. 
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4.  Defendant  complains  in  a  very  general  way  of  portions  of 
the  charge  as  improperly  discussing  the  facts  and  as  being  argu- 
mentative^ and  that  the  court  by  its  language  ''has  attempted  to 
shift  the  burden  of  proof  from  the  people  to  the  defendant/' 
The  objectionable  parts  are  referred  to  by  reference  to  the  page 
and  f olio^  but  counsel  has  not  attempted^  by  argument  or  sugges- 
tion^ to  point  out  wherein  the  language  of  the  charge  is  in  any 
respect  open  to  the  criticism  made^  and  we  have  not  been  able  to 
discover  it.  A  careful  reading  of  the  charge  discloses  no  trans- 
gression of  the  right  of  the  court  to  state  the  evidence,  the  pur- 
pose of  which  would  seem  to  have  been  solely  that  of  pointing  its 
instructions  and  making  their  pertinency  apparent  to  the  jury. 
It  assumes  no  fact  as  proven,  and  contains  nothing  in  the  way  of 
argument  thereon,  nor  anything  calculated  either  expressly  or  by 
implication  to  indicate  a  shifting  of  the  burden  of  proof  to  de- 
fendant. 

6.  The  other  points  made  do  not  require  extended  notice. 
There  was  no  error  in  refusing  defendant  the  right  to  ask  the 
juror  O'Connor  how  many  murder  cases  he  had  sat  on  as  a  juror. 
It  did  not  tend  to  show  actual  bias,  and  was  not  permissible  for 
the  purpose  of  determining  whether  to  challenge  peremptorily. 
{FeopU  V,  HamiUon,  62  Cal.  377,  388.) 

As  to  the  misconduct  of  the  district  attorney,  there  was  no  ob- 
jection made  nor  exception  taken  and  it  cannot  be  reviewed. 
{People  V.  Kramer,  117  Cal.  647.) 

The  affidavits  in  support  of  the  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  do  not  make  a  showing 
either  of  diligence  or  as  to  the  character  of  the  evidence  which 
would  justify  our  interference  with  the  order  of  the  trial  court 
on  that  ground.  There  was  evidence  Before  the  jury  warranting 
the  inference  that  deceased  and  Cunningham  went  to  the  saloon 
looking  for  defendant  to  do  him  harm;  and  the  newly  discovered 
evidence  was  therefore  merely  cumulative. 

We  find  no  error  in  the  record,  and  the  judgment  and  order 
are  affirmed. 

Garoutte,  J.,  Harrison,  J.,  McFarland,  J.,  Temple,  J,,  and 
Henshaw,  J.,  concurred. 

Behearing  denied. 
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[S.  p.  No.  f>30.     Department  One.— October  1,  1807.] 

EENESTINE  KRELING,  Eespondent,  v.  F.  W.  KEELING, 

Appellant. 

AcTiow— Specific  Pertobmance  of  Contract— Fobbclosube  of  Lien— Jubis- 
DICTION  OF  Equity— Settlement  of  Administratbix  with  Subvivinq 
Pabtneb— Conveyance— Assumption  of  Fibm  Debt^Libn  upon  Peopebty 
Conveyed.— A  court  of  equity  has  jurisdiction  of  anaCiion  for  the  specific 
performance  of  a  contract,  and  for  the  foreclosure  of  a  lien  upon  real 
property  conveyed  by  the  administratrix  of  a  deceased  partner  to  the 
surviving  partner,  under  a  written  agreement  of  settlement  between 
them,  which  was  approved  by  the  probate  court,  and  by  the  terms 
of  which  it  was  agreed,  among  other  things,  that  the  surviving  part- 
ner should  assume  and  pay  the  notes  of  the  firm  to  a  bank,  which 
indebtedness  was  made  a  charge  or  lien  upon  the  property  conveyed; 
and  it  is  immaterial  to  the  jurisdiction  of  equity  to  enforce  the  lien, 
in  such  case,  whether  the  action  for  specific  performance  of  the  agree- 
ment could  be  maintained  alone  or  not. 

Id.— Pbinctpal  and  Subety— Action  fy  Surety  to  Enfobce  Payment  by 
Pbincipal— Pbevious  Payment  not  Essential.- By  the  assumption  of 
the  firm  notes  to  the  bank  by  the  surviving  partner,  he  became  the 
principal  debtor,  as  between  himself  and  the  estate  of  the  decea^-ed 
partner,  and  that  estate  became  a  surety;  and  the  administratrix  of 
that  estate  was  authorized  to  bring  an  action  to  enforce  payment  of 
the  notes  by  the  principal  without  first  making  payment  herself. 

Id. — Oonstbuction  of  Agreement— Creation  of  Lien.— A  lien  is  a  charge  im- 
posed upon  specific  property  and  may  be  created  by  contract  of  th^ 
parties,  or  by  operation  of  law;  and  the  provisions  of  an  agreement 
that  property  to  be  conveyed  by  the  administratrix  of  the  deceased 
partner  to  the  sun-iving  partner  was  to  be  chargeable  only  with  the 
debts  of  the  firm,  excepting  an  indebtedness  to  a  bank,  which  the 
surviving  partner  agreed  to  assume  and  pay,  are  to  be  construed  as 
making  the  payment  of  that  indebtedness  a  charge  or  lien  upon  the 
property  conveyed,  and  such  charge  or  lien  was  not  rendered  in- 
effectual by  the  fact  t^at  the  property  had  not  been  conveved  at  the 
date  of  the  agreement,  but  the  lien  agreed  for  attached  from  the 
time  of  the  conveyance  of  the  property  pursuant  to  the  terms  of  the 
agreement. 

Id.— Capacity  of  Administbatbix  to  Sue— Pleading— Demurrer— Cure  of 
Defect  in  Answer.— If  the  complaint  by  an  administratrix  is  defective 
in  not  stating  that  the  plaintiff  was  appointed  administratrix  by  oider 
and  decree  of  the  court,  **duly  given  or  made,"  such  defect  is  cured 
where  the  defendant  has  not  only  recognized  and  recited  in  an  agree- 
ment signed  by  him  the  representative  capacity  of  the  plaintiff,  but 
has  also  described  the  plaintiff  as  administratrix  of  the  estate  in  his 
answer;  and  the  fact  that  a  demurrer  for  want  of  capacity  of  the 
plamtiff  to  sue  has  been  erroneously  overruled  will  not  prevent  the 
curing  of  the  defect  in  the  complaint  by  the  averments  of  the  an- 
swer. 
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Id.— NoN  JOIN  DEB  OF  Defbitdahts— Sktbbal  Liability.— Where  the  defendauk 
is  severally  liable  to  the  actioa  brought  ajfuiust  hiiu,  au  objection 
that  there  is  a  nonjoinder  of  parties  defendant  cannot  be  sustained. 

In.— Defective  Dekubbeb— Spbcificatiok  of  Nomjoihdbk.— A  demurrer  for 
nonjoinder  of  parties  is  defective  and  insutlioieutp  when  it  does  not 
contain  the  necessary  specihcation  of  what  parties  should  have  been 
joined,  or  in  what  the  nonjoinder  consists. 

Id.— Fosx  OF  Dbcbbb— Payment  of  Money  to  Bank  bbfobb  Sale— Obdbs  or 
Bale  of  One  Pabcel.— The  defendant  cannot  object  to  the  form  of  a  de- 
cree enforcing  a  lien  against  him  upon  property  conveyed  to  him  as 
surviving  partner,  for  indebtedness  of  the  tirm  to  a  bank  assumed 
by  him,  that  he  is  permitted  by  the  decree  to  discharge  the  obligation 
by  paying  off  the  indebtedness  to  the  bank  before  a  sale  of  the  prop- 
erty is  had,  nor  that  the  money  is  to  be  paid  to  the  bank,  rather 
than  to  plaintiff  for  the  use  of  the  bank,  nor  that  one  of  the  parcels 
of  land  only  was  specifically  designated  for  sale,  he  being  personally 
liable  for  the  whole  amount  of  the  indebtedness. 

Id.— Appointment  of  Gommibsionbb  to  Sell  Pbopebty.— The  court  has  au- 
thority, under  sections  187  and  726  of  the  Code  of  CiTil  Procedure, 
to  appoint  a  commissioner  to  sell  the  property  upon  which  a  lien  la  to 
be  enforced. 

APPEAL  from  a  Judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.    James  M.  Troutt,  Judge, 

The  facts  are  stated  in  the  opinion. 

Thomas  A.  McOowan^  and  F.  H.  Smithson^  for  Appellant. 

The  plaintiff  does  not  show  capacity  to  sue  as  administra- 
trix. There  is  no  sufficient  allegation  of  the  appointment  of 
plaintiff  as  administratrix,  by  an  order  duly  given  or  made. 
(Bnrfield  v.  Price,  40  Cal.  535;  Young  v.  Wright,  52  Cal.  407; 
Code  Civ.  Proc.,  sec.  456;  J%idah  v.  Fredericks,  57  Cal.  889.) 
Plaintiff  has  an  adequate  remedy  in  law,  and  cannot  maintain 
this  action  for  specific  performance.  (3  Pomeroy's  Equity 
Jurisprudence,  sec.  1401 ;  Pomeroy's  Specific  Performance,  sees. 
47,  48.)  The  right  to  a  specific  performance  only  exists  where 
the  remedy  is  mutual.  {Duvall  v,  Myers,  2  Md.  Ch.  401 ;  Pome- 
roy's  Specific  Performance,  sees.  163,  166;  Civ.  Code,  sec.  3386; 
Sturgis  v.  Oalindo,  59  Cal.  28;  43  Am.  Rep.  239;  Vassault  v. 
Edwards,  43  Cal.  464;  Cooper  v.  Pena,  21  Cal.  403;  Butmanv. 
Porter,  100  Mass.  337;  SMings  v.  Svllings,  9  Allen,  234.) 

H.  H.  Lowenthal,  for  Respondent. 

It  is  competent  for  the  parties  to  create  a  lien  by  contract 
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(Dingley  v.  Bank  of  Ventura,  57  Cal.  467;  Civ.  Code,  sees.  2872, 
2881,  2920.)  A  suit  to  enforce  the  lien  is  the  appropriate  rem- 
edy (  Waters  v,  Boasell,  58  Miss.  602),  and  it  was  not  necessary 
that  respondent  should  have  first  paid  the  indebtedness  to  the 
bank.  (1  Jones  on  Mortgages,  sec.  769.)  The  lien  sought  to  be 
enforced  is  strictly  equitable  (1  Pomeroy's  Equity  Jurispru- 
dence, sec.  167),  and  the  jurisdiction  is  necessarily  in  equity. 
(1  Jones  on  Mortgages,  sec.  761a.)  Appellant  became  principal 
debtor,  and  respondent  the  surety.  (  Tulare  County  Bank  v.  Mad- 
den, 109  Cal.  312;  Hopkins  v.  Warner,  109  Cal.  133.)  Respondent 
being  a  surety  had  a  right  to  enforce  the  obligation  against  the 
principal  to  pay  the  debt  assumed.  {Ahell  v.  Coons,  7  Cal.  105; 
16  Am.  Dec.  229;  Cuhherly  v.  Yager,  42  N.  J.  Eq.  289;  Marsh  v. 
Pike,  10  Paige,  595;  Cornell  v.  Prescott,  2  Barb.  19;  Waters  v. 
Bossell,  supra;  1  Jones  on  Mortgages,  sec.  761a.)  The  court 
had  power  to  appoint  a  commissioner  to  make  sale  of  the  prop- 
erty. {Mayer  v.  Wick,  15  Ohio  St.  548;  Code  Civ.  Proc,  sees. 
187,  726  )  The  decree  would  have  been  erroneous  if  it  had 
ordered  the  money  paid  to  plaintiff.  (  Waters  v.  Bossell,  supra.) 
Any  defect  in  the  complaint  respecting  the  representative  ca- 
pacity of  plaintiff  is  cured  by  the  answer,  when  her  representa- 
tive capacity  is  alleged,  even  though  it  was  error  to  overrule  the 
demurrer.  {Shively  v.  Semi  Tropic  etc.  Co.,  99  Cal.  259;  Cohen 
V.  Knox,  90  Cal.  266;  Daggett  v.  Gray,  110  Cal.  169.)  The  objec- 
tion to  the  nonjoinder  of  parties  was  correctly  overruled,  the 
liability  of  defendant  being  several  as  well  as  joint  (Code  Civ. 
Proc,  sec.  383),  and  the  demurrer  does  not  specify  wherein  the 
nonjoinder  exists.  (Code  Civ.  Proc,  sec.  431;  O'Callaghan  v. 
Bode,  84  Cal.  495.) 

BELCHEE,  C— On  December  15, 1893,  William  Kreling  died 
intestate  in  the  city  and  county  of  San  Francisco,  leaving  as  his 
sole  heirs  at  law  the  plaintiff,  who  was  his  wife,  and  the  defend- 
ant, who  was  his  father.  In  January,  1894,  the  plaintiff  was  ap- 
pointed administratrix  of  his  estate,  and  thereupon  duly  quali- 
fied and  entered  upon  the  discharge  of  her  duties  as  such.  Prior 
to  and  at  the  time  of  his  death  he  was  in  partnership  with  his 
father,  engaged  in  various  enterprises,  and,  among  others,  in  the 
business  of  manufacturing  furniture,  under  the  firm  name  of 


416  KBELiNa  t;.  ERBLiNa.  [118  CaL 

F.  W.  Kreling  ft  Sons^  and  also  in  conducting  the  theater,  known 
as  the  Tiyoli  Opera  House,  under  the  firm  name   of  Kreling 
Brothers.    The  firms  owned  a  large  amount  of  real  and  personal 
property,  and  a  large  amount  of  real  property  stood  of  record  in 
the  name  of  the  deceased.    After  plaintiff  was  appointed  admin- 
istratrix,   several  suits  were  commenced  against  her  by  the  de- 
fendant and  John  and  Martin  Kreling,  two  brothers  of  deceased, 
to  determine  the  ownership  and  right  of  possession  of  varioua 
properties  standing  in  the  name  of  deceased  and  claimed  as  a 
part  of  his  estate.    While  these  actions  were  pending,  and  before 
any  one  of  them  had  been  tried,  the  parties  entered  into  a  writ- 
ten agreement  whereby  they  undertook  to  settle  and  compromise 
all  their  differences.    This  agreement  was  reported  to  and  ap- 
proved by  the  court,  and  a  copy  thereof  is  attached  to  and  made 
a  part  of  the  complaint  and  findings  in  this  action.  By  the  terms 
of  the  agreement  the  plaintiff  herein,  who  was  named  as  party  of 
the  second  part,  covenanted  and  agreed,  among  other  things,  to 
convey  to  the  defendant,  by  a  good  and  sufficient  bargain  and 
sale  deed,  five  separate  parcels  of  land,  and  to  pay  to  defendant 
the  sum  of  ten  thousand  dollars  in  gold  coin.    And  then  follows 
a  provision  in  these  words:  **And  the  said  property,  so  to  be  con- 
veyed, as  is  hereinabove  set  forth,  is  to  be  chargeable  only  with 
the  debts  of  the  said  firm  of  T.  W.  Kreling  ft  Sons,'  and  the 
said  parties  of  the  first  part,  jointly  and  severally;  excepting  al- 
ways the  mortgage  on  the  first  piece  of  property  hereinabove  de- 
scribed in  subdivision  a;  also  excepting  an  indebtedness  due  to 
the  Anglo-Califomian  Bank,  of  said  city  and  county,  in  the  sum 
of  five  thousand  (5,000)  dollars,  which  is  evidenced  by  two  prom- 
issory notes,  payable  to  said  Anglo-Californian  Bank,  in  the  sum 
of  twenty-five  hundred  (2,500)   dollars   each;  which   said  last- 
named  notes  the  said  F.  W.  Kreling  and  F.  W.  Kreling  ft  Sons 
are  to  assume  the  payment  of.'*    Then  follow  the  covenants  and 
agreements  to  be  performed  on  the  part  of  the  defendant  and 
the  parties  of  the  first  part. 

The  controversy  in  this  case  is  in  regard  to  the  indebtedness 
to  the  Anglo-Californian  Bank.  Plaintiff  commenced  the  action 
on  September  24,  1894,  and  alleged  in  her  complaint,  among 
other  things,  that,  in  pursuance  of  the  order  of  the  court  ap- 
proving the  said  agreement  of  compromise  and  directing  that 
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the  same  be  carried  into  effect  by  the  parties  thereto,  she  did 
carry  out  all  the  terms  and  conditions  of  the  said  agreement  on 
her  part  and  executed  the  several  conveyances  therein  mentioned, 
and  paid  over  to  the  defendant  the  said  sum  of  ten  thousand  dol- 
lars as  required;  that  the  defendant  did  not  carry  out  the  terms 
of  the  said  agreement  on  his  part  in  this,  that  at  the  time  of  the 
execution  of  the  said  agreement  there  was  due  to  the  Anglo-Cali- 
fornian  Bank  the  sum  of  five  thousand  dollars,  upon  two  promis- 
sory notes,  executed  by  the  firm  of  Kreling  Brothers,  composed 
of  William  Kreling,  deceased,  and  by  F.  W.  Kreling  &  Sons, 
composed  of  F.  W.  Kreling  and  William  Kreling,  which  notes  at 
said  time  were  and  are  still  held  by  said  bank;  that  defendant  in- 
dividually, and  as  the  surviving  partner  of  F.  W.  Kreling  &  Sons, 
promised  and  agreed  by  said  contract  to  assume  the  payment  of 
said  notes  and  procure  a  release  of  the  said  estate  and  herself  in- 
dividually from  said  liability  to  the  Bank  thereon;  that  defend- 
ant failed  and  neglected  to  pay  to  the  said  bank  the  said  money, 
or  any  part  thereof,  although  often  requested  so  to  do  by  plaintiff 
and  by  the  bank,  and  that  by  reason  of  such  failure  and  neglect 
the  said  bank,  on  August  7,  1894,  commenced  an  action  against 
plaintiff,  as  administratrix,  etc.,  and  against  her  individually,  to 
recover  the  said  sum  of  five  thousand  dollars  and  interest,  and  to 
foreclose  a  mortgage  upon  land  owned  by  plaintiff,  which  mort- 
gage the  bank  claims  was  given  by  said  deceased,  in  his  lifetime, 
to  secure  payment  of  said  sum;  that  after  the  execution  by  plain- 
tiff of  the  various  instruments  in  writing  conveying  to  defend- 
ant the  property  in  said  agreement  of  composition  agreed  to 
be  conveyed,  and  ever  since  said  time,  the  defendant  has  contin- 
ued to  dispose  of  the  property  so  conveyed,  with  a  view,  as  she 
is  informed  and  believes,  of  avoiding  the  payment  of  said  sum, 
and  to  compel  plaintiff  to  pay  the  same  in  violation  of  his  said 
agreement. 

Wherefore,  plaintiff  demanded  judgment  and  a  decree  in  ef- 
fect compelling  the  defendant  to  specifically  perform  the  agree- 
ment on  his  part  by  paying  the  claim  of  the  said  bank  within 
ten  days  after  the  entry  of  the  decree,  and,  on  his  failure  to  do 
so,  that  the  said  land  be  sold  under  the  directions  of  the  court 
to  satisfy  said  claim,  and  that  a  commissioner  be  appointed  by 
the  court  to  carry  the  decree  into  effect. 
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The  defendant  demurred  to  the  complaint  upon  the  grounds 
that  the  court,  as  a  court  of  equity^  had  no  jurisdiction  of  the 
subject  matter  of  the  action;  that  the  plaintiff  had  not  legal  ca- 
pacity to  sue;  that  there  was  a  nonjoinder  of  parties  defendant; 
and  that  the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

The  demurrer  was  overruled  and  the  defendant  then  answered, 
setting  up  as  a  defense  that  the  said  agreement  was  obtained  by 
fraud;  that  the  plaintiff  had  not  performed  the  covenants  on  her 
part;  that  the  notes  sued  upon  were  given  for  the  individual  debt 
of  the  said  deceased  and  were  not  the  notes  intended  to  be  as- 
sumed; that  the  agreement  was  entered  into  through  mistake, 
and  praying  that  the  same  be  canceled. 

After  a  protracted  trial  the  court  found  all  the  material  facts 
in  favor  of  the  plaintiff,  concluding  as  follows:  "That  all  the  alle- 
gations and  averments  of  plaintiff's  complaint  are  true,  and  all 
the  denials  and  allegations  of  the  defendant  in  his  answer  incon- 
sistent with  or  contradictory  to  the  allegations  of  plaintiff's  com* 
plaint  are  untrue." 

And  as  conclusions  of  law  the  court  found  that  plaintiff  was 
entitled  to  the  specific  performance  of  the  agreement  on  the  part 
of  the  defendant,  as  prayed  for  in  her  complaint,  and  that  she 
had  a  lien  upon  all  the  property  conveyed  by  her  to  the  defend- 
ant, by  virtue  of  the  said  agreement,  to  the  extent  of -five  thou- 
sand dollars,  with  interest  thereon  as  provided  in  said  notes,  and 
that  said  property  was  subject  to  said  lien. 

A  decree  was  accordingly  entered,  directing  the  defendant  to 
specifically  perform  the  agreement  by  jmying  the  said  notes 
within  ten  days,  appointing  a  commissioner  to  sell  one  of  the 
pieces  of  real  property  mentioned  in  the  agreement,  and  from 
the  proceeds  to  pay  the  said  indebtedness,  etc.,  in  case  the  de- 
fendant failed  to  obey  the  decree. 

From  that  decree  this  appeal  is  prosecuted  by  the  defendant 
on  the  judgment  roll,  without  any  statement  or  bill  of  excep- 
tions; and  the  only  question  is,  Did  the  court  err  in  overruling 
the  demurrer? 

It  is  claimed  for  appellant  that  the  action  was  simply  one  for 
the  enforcement  of  the  specific  performance  of  a  contract,  and 
that  the  facts  stated  and  found  to  be  true  do  not  show  such  a 
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as  a  court  of  equity  will  entertain^  for  the  reason  that  the  plain- 
tiff had  an  adequate  remedy  at  law^  and^  besides,  that  the  con- 
tract sued  upon  lacked  the  essential  elements  of  mutuality. 

In  our  opinion,  the  action  was  not  alone  one  to  enforce  specific 
performance.  It  also  involved  the  foreclosure  of  a  lien;  and  of 
such  actions  courts  of  equity  always  entertain  jurisdiction. 

By  the  terms  of  the  agreement,  appellant  assumed  the  pay- 
ment of  the  notes  to  the  Anglo-Califomian  Bank,  and  when  he 
did  so,  he,  as  .between  himself  and  the  estate,  became  the  princi- 
pal debtor,  and  the  estate  a  surety.  (1  Jones  on  Mortgages,  sec. 
741;  Hopkins  v.  Warner,  109  Cal.  133;  Tulare  County  Bank  v. 
Madden,  109  Cal.  312.)  And  respondent  was  authorized  to  bring 
an  action  to  enforce  the  payment  without  first  making  payment 
herself.  (1  Jones  on  Mortgages,  sec.  769;  Abell  v.  Coons,  7  Cal. 
105;  16  Am.  Dec.  229.) 

Did  the  agreement  create  a  lien  which  could  be  enforced?  A 
lien  is  a  charge  imposed  upon  specific  property,  and  it  may  be 
created  by  contract  of  the  parties  or  by  operation  of  law.  (Civ. 
Code,  sees.  2872,  2881.)  The  provision  of  the  agreement  was: 
^^And  the  said  property  so  to  be  conveyed,  as  is  hereinabove  set 
forth,  is  to  be  chargeable  only  with  the  debts,  etc.,  excepting  an 
indebtedness  due  to  the  Anglo-Calif ornian  Bank,"  etc. 

This  language,  we  think,  must  be  construed  to  mean  that  the 
parties  understood  and  agreed  that  the  said  indebtedness  to  the 
bank  should  be  a  charge  or  lien  upon  the  property  to  be  conveyed. 
And  it  was  not  rendered  ineffectual  by  the  fact  that  appellant 
had  not  yet  acquired  the  property.  "An  agreement  may  be 
made  to  create  a  lien  upon  property  not  yet  acquired  by  the 
party  agreeing  to  give  the  lien,  or  not  yet  in  existence.  In  such 
case  the  lien  agreed  for  attaches  from  the  time  when  the  party 
agreeing  to  give  it  acquires  an  interest  in  the  thing,  to  the  ex- 
tent of  such  interest."     (Civ.  Code,  sec.  2883.) 

The  first  ground  of  demurrer  cannot  therefore  be  sustained. 

The  objection  that  the  plaintiff  had  not  legal  capacity  to  sue 
is  rested  upon  the  theory  that  the  complaint  contained  no  suffi- 
cient allegation  of  her  appointment  as  administratrix  of  the  es- 
tate of  William  Kreling,  deceased.  The  allegation  was,  that  on 
a  day  named,  plaintiff,  'T)y  order  and  decree  of  this  court,  was 
duly  appointed  administratrix  of  the  estate  of  said  William  Krel- 


420  KRBLiNa  V.  Krelino.  [118  CaL 

ing,  deceased^  and  on  said  last-named  day  plaintiff  duly  qualified 
as  such  by  filing  her  bond/'  etc.,  ''as  directed  by  order  of  said 
court,  which  bond  was  duly  approved."  Conceding  that  this 
allegation  was  defective,  because  it  did  not  state  that  plaintiff 
was  appointed  administratrix  by  order  and  decree  of  the  court 
**duly  given  or  made"  (Code  Civ.  I'nK'.,  see.  45(5),  still  the  repre- 
sentative character  of  plaintiff  as  administratrix  is  several  times 
recited  in  the  agreement  which  was  signed  by  appellant  and  at- 
tached to  and  made  a  part  of  the  complaint,  and  in  defendant's 
answer  she  is  spoken  of  as,  and,  in  effect  axlmitted  to  be,  the  ad- 
ministratrix of  the  estate  at  least  four  different  times.  A  defect 
in  a  complaint  may  be  cured  by  the  averments  of  the  answer, 
even  though  a  demurrer  had  been  erroneously  overruled;  and  we 
think  the  defect  complained  of  here,  if  any  such  existed,  had 
been  thus  cured.  {Cohen  v.  Knox,  90  Cal.  266;  ShiveJy  v.  Semi- 
Tropic  Land  etc.  Co,,  99  Cal.  259;  Daggett  r.  Gray,  110  Cal.  169.) 

The  objection  that  there  was  a  nonjoinder  of  parties  defend- 
ant cannot  be  sustained.  The  defendant  was  severally  liable, 
and  it  was  not  necessary  to  join  others,  though  they  might  also  be 
liable.  (Code  Civ.  Proc,  sec.  383.)  Besides,  the  demurrer  does 
not  specify  who  else  should  have  been  joined  or  in  what  the  non- 
joinder consists.  But  such  specification  was  necessary.  (Code 
Civ.  Proc,  sec.  431;  O'Callaghan  v.  Bode,  84  Cal.  495.) 

Appellant  cannot  complain  that  by  the  decree  he  is  permitted 
to  discharge  his  obligation  by  paying  off  the  indebtedness  to  the 
bank  before  a  sale  of  his  property  is  had.  In  that  respect  he  is 
certainly  not  prejudiced  by  the  decree.  Nor  can  he  complain 
that  the  money  is  to  be  paid  to  the  bank,  and  not  to  respondent 
for  the  use  of  the  bank.  Nor  do  we  see  how  he  can  be  heard  to 
complain  that  one  of  the  parcels  of  land  only  was  specifically 
designated  to  be  sold.  Non  constat  but  that  the  land  ordered 
sold  will  be  amply  sufficient  to  satisfy  the  decree;  and,  if  not, 
appellant  will  not  be  injured,  for  he  is  personally  liable  for  the 
whole  indebtedness. 

Objection  is  made  that  the  court  had  no  authority  to  appoint 
a  commissioner  to  sell  the  property,  but,  so  far  as  we  can  discover 
from  the  record,  it  was  justified  in  doing  so,  under  the  authority 
conferred  by  section  187  of  the  Code  of  Civil  Procedure,  and  in 
conformity  with  the  provisions  of  section  726  of  the  Code  of  Civil 
Procedure. 
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Without  discussing  further  the  questions  presented,  it  is 
enough  to  say  that  in  our  opinion  the  complaint  stated  a  cause 
of  action  and  was  surficient.  The  demurrer  was  therefore  prop- 
erly oven-uled,  and  the  judgment  should  be  affirmed. 

Haynes,  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  affirmed 

Harrison,  J.,  Van  Fleet,  J.,  Garoutte,  J. 


[S.  F.  No.  7G3.     Department  One.— October  1,  1897.] 
EBNESTIXE  KEELING,  as  Administratrix,  etc.,  of  William 
Kreling,  Deceased,  et  al.,  Eespondent,  v.  F.  W.  KEELING, 
Appellant. 

EbCKIVEE— ApPOINTMBKT   AfTEB    JUDaMEKT>— DIRECTION  A0    TO    POSSESSION.— 

Where  a  judgment  has  been  rendered  directing  the  defendant  to 
satisfy  a  particular  claim  within  a  specified  time,  and,  in  default 
thereof,  that  a  certain  piece  of  real  property  described  in  the  judg- 
ment be  sold  and  the  proceeds  applied  in  payment  of  said  claim,  and, 
if  insufficient,  that  judgment  should  be  docketed  against  the  defend- 
ant for  the  deficiency,  the  court  has  no  jurisdiction,  in  an  order 
thereafter  made  appointing  a  receiver,  to  direct  him  to  take  charge 
and  possession  of  any  property  of  the  defendant  other  than  that  de- 
scribed in  the  judgment. 
Id.— Stay  of  Execution— Entry  of  Judgment.— After  the  entry  of  the  judg- 
ment, although  there  had  been  no  appeal  therefrom,  and  the  defendant 
had  obtained  a  stay  of  its  execution  until  afrer  the  decLsion  of  his 
motion  for  a  new  trial,  the  court  had  jurisdiction  to  appoint  a  re- 
ceiver of  the  land  which  it  directed  to  be  sold,  and  to  give  him  au- 
thority to  collect  the  rents  thereof  and  to  Jiold  the  same  subject  to 
its  further  order. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  appointing  a  receiver.  James  M. 
Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thomas  A.  McGowan,  F.  H.  Smithson,  J.  D.  Sullivan,  and 
Herbert  Choynski,  for  Appellant. 

H.  H.  Lo  wen  thai,  for  Respondent. 
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HABRISON,  J. — The  plaintiff  seeks  by  this  action  to  com- 
pel the  defendant  to  satisfy  an  obligation  made  by  her  intestate 
to  the  Anglo-Californian  Bank,  and  on  November  9, 1895,  the  su- 
perior court  rendered  its  judgment  directing  the  defendant  to 
discharge  within  a  ^specified  time  certain  indebtedness  upon  two 
promissory  notes  held  by  that  bank,  upon  which  a  claim  had 
been  made  by  it  against  the  estate  of  her  intestate  (and  which 
by  an  agreement  between  her  and  the  defendant  he  had  agreed 
to  assume  and  to  release  the  said  estate  therefrom);  and  that  in 
default  thereof  a  certain  piece  of  real  property  described  in  the 
judgment  be  sold  and  the  proceeds  applied  in  payment  of  said 
claim.  The  defendant  gave  notice  of  his  intention  to  move  for 
I  a  new  trial,  and  upon  his  motion  the  court,  November  21,  1895, 
ordered  a  stay  of  execution  until  its  decision  upon  this  motion. 
In  February,  1896,  the  plainiiff  made  an  affidavit  to  the  effect 
that  the  defendant  had,  during  the  pendency  of  the  action,  and 
prior  to  the  entry  of  the  judgment,  transferred  and  disposed  of 
his  property  and  encumbered  the  same  for  the  purpose  of  pre- 
venting the  enforcement  of  the  judgment,  and  asked  for  the  ap- 
pointment of  a  receiver,  and  thereafter  the  court  appointed  a  re- 
ceiver to  take  charge  and  possession  of  the  land  directed  to  be 
sold,  and  also  of  certain  personal  property  described  as  "the  fur- 
niture manufacturing  business  conducted  under  the  firm  name 
and  style  of  F.  W.  Kreling  &  Sons,  together  with  all  the  fixtures, 
appliances,  appurtenances,  tools,  dues,  claims,  and  demands  of 
any  kind  and  character  belonging  to  said  firm  of  F.  W.  Kreling 
&  Sons,  or  in  any  way  connected  with  said  business,  and  of  all 
the  personal  property  used  or  employed  in  or  about  the  said 
business,  and  the  horses  and  wagons  connected  with  said  busi- 
ness, or  standing  in  the  name  of  F.  W.  Kreling,  the  defendant 
in  the  above-entitled  action/'  From  this  order  made  after 
judgment  the  plaintiff  has  appealed. 

,  A  receiver  is  an  officer  or  representative  of  the  court,  ap- 
^.pointed  to  take  the  charge  and  management  of  property  which 
is  the  subject  of  litigation  before  it,  for  the  purpose  of  its  preser- 
vation and  ultimate  disposition  according  to  the  final  judgment 
therein.  As  in  any  particular  action  the  court  Has  jurisdiction 
over  only  the  property  which  is  the  subject  of  that  litigation, 
that  is  the  only  property  which  it  can  authorize  its  receiver  to 
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interfere  with  or  to  take  into  its  possession.     The  appointment . 
of  a  receiver  is  classed  in  our  code  as  one  of  the  provisional  rem-  o( 
edies  in  an  action^  and  is  sometimes  styled  an  equitable  execn-  / 
tion  before  judgment.     If  he  is  not  appointed  until  after  judg-  ■ 
ment  has  been  rendered,  as  in  the  present  case,  his  functions,' 
either  for  the  purpose  of  carrying  the  judgment  into  effect,  or  for  ^ 
its  preservation  until  the  judgment  shall  be  executed,  are  lim- 1 
ited  to  the  property  described  in  the  judgment.     By  the  judg-  * 
ment  herein  the  defendant  was  directed  to  make  a  certain  pay-J 
ment  of  money  to  the  Anglo-Calif ornian  Bank,  and,  in  default* 
thereof,  the  court  directed  a  specified  piece  of  real  estate  to  be 
sold  and  the  proceeds  thereof  applied  upon  such  payment,  and 
that,  in  case  of  a  deficiency  in  these  proceeds,  judgment  therefor 
should  be  docketed  against  the  defendant,  upon  which  execu- 
tion might  issue;  and,  for  the  purpose  of  determining  whether 
a  receiver  should  be  appointed,  the  court  was  authorized  to  ac- 
cept this  judgment  as  a  correct  determination  of  the  rights  of 
the  parties.     The  affidavit  of  the  plaintiff  to  the  effect  that  the 
defendant  was  putting  other  property  out  of  his  hands,  and  had 
disposed  of  or  encumbered  his  property  so  as  to  impair  her  abil- 
ity to  collect  any  deficiency  judgment  there  might  be,  did  not  i 
enlarge  the  scope  of  the  judgment  or  authorize  the  court  to  take 
into  its  custody,  through  the  agency  of  a  receiver,  any  property 
not  embraced  in  the  judgment.     It  must  be  assumed  that  the 
property  which  the  court  in  its  judgment  directed  to  be  sold  for 
the  purpose  of  satisfying  the  obligation  of  the  defendant  was 
the  only  property  which  was  subject  to  such  sale,  and  in  her  affi- 
davit for  the  appointment  of  the  receiver  the  plaintiff  states 
that  the  defendant  had  transferred  the  furniture  manufacturing 
establishment  to  a  corporation.     To  the  extent,  therefore,  that 
the  oi-der  appointing  the  receiver  embraced  this  property,  it  was 
in  excess  of  the  jurisdiction  of  the  court  and  void.     {Staples  v. 
May,  87  Cal.  178.) 

It  was  within  the  jurisdiction  of  the  court  to  appoint  a  re-, 
ceiver  of  the  land  which  it  directed  to  be  sold,  and  to  give  himl 
authority  to  collect  the  rents  thereof,  and  to  hold  the  same  sub- 1 
ject  to  its  further  order.  Although  there  had  been  no  appeal 
from  the  judgment,  the  defendant  had  obtained  a  stay  of  its  exe- 
cution until  after  the  decision  of  his  motion  for  a  new  trial.    The 


424  Spaulding  v.  Dow.  [118  Cal. 

/action  was  still  pending  in  the  eourt^  and  the  power  of  the  court 
.'  to  take  the  property  into  its  custody  that  it  might  be  available  for 

the  satisfaction  of  the  judgment  was  not  impaired  by  the  mere 

entry  of  the  judgment. 

The  superior  court  is  directed  to  modify  the  order  appealed 

from  in  conformity  with  this  opinion. 

Van  Fleet,  J.,  and  Garoutte,  J.,  concurred. 


[S.  F.  No.  676.    Depariment  One,— October  1, 1897.] 

Z.  N.  SPAULDING,   Appellant,   v.   GEORGE   E.  DOW,  Be- 

spondent. 

Warrahty— Contract— FiUDiNos— Want  of  Gonsidbration.— In  an  action  to 
recover  for  the  breach  of  a  written  warranty  of  the  capacity  of  a 
pump  manufactured  and  sold  by  the  defendant  to  the  plain tifif, 
in  which  the  defendant,  by  answer,  denies  making  the  rep- 
resentations alleged,  sets  out  the  representations  that  were  made, 
and  that  the  alleged  warranty  was  without  consideration  and 
given  after  the  purchase  and  delivery  of  the  pump,  and  as  a 
counterclaim,  the  amount  of  certain  expenditures  made  by  him  in 
sending  an  agent  to  examine  the  pump,  under  an  alleged  agreement 
with  plaintiff  that,  if  the  pump  was  found  to  be  as  represented  by 
defendant,  plaintiff  would  repay  the  expense  of  such  agent,  and  b.v 
cross-complaint  set  up  a  want  of  consideration  for  the  warranty  and 
prayed  for  its  reformation  on  account  of  accident  and  mistake,  a  find- 
ing that  the  defendant  had  fully  complied  with  the  tenns  of  the  con- 
tract, is  sufflcient  to  <?upport  a  judgment  in  his  favor,  without  findin}? 
specifically  on  the  probative  fncts  as  to  what  representations  and 
warranties  were  made,  and  rendered  the  subject  matter  of  the  cross- 
complaint  immaterial. 

Id.— Immaterial  Issues.— A  finding  that  the  warranty  was  without  consid- 
eration rendered  immaterial  the  issues  raised  by  the  cross-complaint 
as  to  its  being  made  by  accident  or  mistake. 

Id. — Counterclaim.- A  finding,  in  general,  that  the  allegations  of  the 
counterclaim  "are  untrue,  and  not  supported  by  the  evidence,"  should 
not  be  construed  as  intended  to  contradict  the  specific  findings  upon 
the  main  subject  of  the  controversy. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.     A.  A.  Sanderson,  Judge, 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Myrick  &  Deering,  and  Samuel  Knight,  for  Appellant. 

C.'E.  K.  Koyce,  E.  M.  Eoyce,  and  Chickering,  Thomas  &  Greg- 
ory, for  Respondent.  ^ 

VAN  FLEET,  J. — ^Action  for  breach  of  an  alleged  warranty 
of  the  capacity  of  a  pump  manufactured  and  sold  by  defendant 
to  plaintiff.  The  material  averments  of  the  complaint  are  that 
the  pump  was  sold  and  delivered  to  plaintiff  on  July  18,  1887, 
at  the  city  of  San  Francisco,  with  the  understanding  by  defend- 
ant that  it  was  for  use  by  plaintiff  as  a  vacuum  pump  in  the 
manufacture  of  sugar  in  the  Hawaiian  Islands;  that  as  an  in- 
ducement to  plaintiff  to  purchase,  and  before  the  purchase  was 
made,  defendant  represented  that  the  pump  was  "fully  equal"  to 
a  Blake  vacuum  pump  (of  a  certain  designated  capacity),  and 
gave  plaintiff  a  written  warranty  guaranteeing  such  capacity. 
That  plaintiff,  relying  upon  such  representations  and  warranty, 
purchased  and  paid  for  the  pump,  had  it  shipped  to  the  Ha- 
waiian Islands,  and  there  tried  in  good  faith  to  use  it  for  the  in- 
tended purpose;  but  that  the  defendant's  representations  were 
false;  that  the  pump  was  not  as  represented  and  guaranteed,  but 
was  and  is  useless  for  the  purposes  for  wliich  it  was  purchased; 
that  by  reason  of  the  premises  plaintiff  suffered  damage,  for 
which  judgment  is  asked. 

The  answer  sets  up  that  the  pump  was  constructed  in  pursu- 
ance of  an  offer  or  proposal  theretofore  made  by  defendant  and 
accepted  by  plaintiff,  wherein  the  dimensions  and  character  of  the 
pump  were  particularly  specified,  and  in  accordance  with  which 
the  pump  was  built  by  plaintiff's  express  directions  and  delivered 
to  him  on  July  18,  1887;  denies  making  the  representations  as  al- 
ledged  by  plaintiff,  and  sets  out  the  representations  that  were 
made;  denies  that  defendant  gave  any  written  warranty  prior  to 
the  purchase  or  in  consideration  thereof,  but  avers  that  the  al- 
leged written  warranty  was  presented  to  him  by  plaintiff  and 
signed  by  him  long  after  the  purchase  and  delivery  of  the  pump, 
was  without  consideration,  did  not  express  the  capacity  of  said 
pump,  as  defendant  had  represented  it  or  was  willing  to  war- 
rant it,  but  that  it  was  inadvertently  signed  by  defendant;  denies 
that  the  pump  was  not  of  the  capacity  as  represented,  but  al- 
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leges  that  it  was  in  all  respects  according  to  the  contract  and 
perfect  in  all  particulars. 

In  a  counterclaim  defendant  sought  to  recover  the  amount 
^  of  certain  expenditures  made  by  him  in  sending  an  agent  to 
examine  and  report  upon  the  pump,  under  an  alleged  agreement 
with  plaintiff  that  if  the  pump  was  found  to  be  as  represented 
by  defendant,  plaintiff  would  repay  the  expense  of  such  agent,  it 
being  alleged  that  the  result  of  the  examination  was  to  show  that 
the  pump  was  fully  up  to  the  representations  of  defendant. 

In  a  cross-complaint  defendant  set  up  the  circumstances  of 
the  giving  of  the  written  warranty  counted  on  by  plaintiff;  al- 
leged that  the  same  was  given  after  the  purchase  and  without 
consideration;  that  it  did  not  conform  to  the  terms  of  the  rep- 
resentations of  defendant,  but  by  accident  and  mistake  omitted 
certain  terms  required  to  express  the  true  intent  of  the  defend- 
ant, and  prayed  that  it  be  reformed. 

The  court  found  the  contract  for  the  construction  of  the  pump 
to  be  substantially  as  stated  by  defendant  in  his  answer;  that 
defendant  "made  and  completed  the  said  pump  in  all  respects 
according  to  said  agreement,'*  and  delivered  the  same  to  plain- 
tiff's agents  on  or  about  July  18,  1887;  "that  the  only  portion  of 
the  agreement  for  the  purchase  and  sale  of  said  pump  which  was 
reduced  to  writing  was  the  written  offer  on  the  part  of  the  de- 
fendant"; that  the  alleged  written  warranty,  signed  by  defend- 
ant, was  presented  to  defendant  on  August  10,  1887,  ^^fter  the 
said  pump  had  been  manufactured  and  delivered";  and  that  de- 
fendant, "without  any  consideration  therefor  whatsoever  signed 
the  same;  that  said  warranty  was  also  inadvertently  signed  by 
defendant";  that  all  the  representations  of  the  defendant  to 
plaintiff  regarding  said  pump  "were  true,  and  that  the  said  pump 
was  sound  and  merchantable  at  the  time  and  place  of  production 
and  delivery,  and  free  from  any  latent  defect,  and  reasonably 
fit  for  the  purposes  for  which  it  was  manufactured." 

It  was  also  found  that  the  allegations  of  defendant's  counter- 
claim were  untrue. 

Upon  these  findings  judgment  was  entered  for  defendant  for 
his  costs.  Plaintiff  appeals  from  the  judgment  upon  the  judg- 
ment-roll alone,  making  the  single  point  that  the  fimdings  do  not 
support  the  judgment. 
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It  is  contended  that  the  findings  are  not  responsive  to  the  is- 
sues; that  they  are  contrary  to  the  admissions  of  the  pleadings; 
and  that  they  are  inconsistent  with  and  contradictory  of  each 
other.  We  are  unable  to  perceive  wherein  either  or  any  of  these 
objections  are  well  founded. 

Appellant  urges  that  he  was  entitled  to  a  specific  finding  as 
to  what,  if  any,  representations  and  warranty  were  made  by  re- 
spondent. Such  a  finding  would  have  been  probative  in  char- 
acter, and  it  is  only  upon  the  ultimate  facts  that  the  court  is 
required  to  find.  The  fact  upon  which  plaintiff's  right  to  re- 
cover depended  was,  Did  defendant  comply  with  the  terms  of  his 
contract?  The  contract  necessarily  included  whatever  represen- 
tations or  warranties  were  in  fact  made  as  to  the  capacity  of 
the  pump,  and  the  court,  in  finding  that  defendant  had  fully 
complied  with  the  terms  of  that  contract,  was  not  required  to 
set  out  what  those  terms  were.  The  latter  was  mere  matter  of 
evidence  from  which  the  fact  found  was  to  be  deduced.  It  is 
found  that  the  pump  was  constructed  and  delivered  in  all  re- 
spects according  to  the  contract.     This  was  the  ultimate  fact. 

It  is  claimed  that  there  was  a  failure  to  find  upon  the  issues 
made  by  the  cross-complaint  and  the  answer  thereto.  But  in 
this  appellant  is  mistaken.  The  only  material  issues  made  by 
the  latter  pleadings  were  whether  the  alleged  written  warranty 
was  supported  by  any  consideration;  and  if  so,  whether  it  was 
signed  by  inadvertence  or  mistake,  without  expressing  respond- 
ent's intention.  The  court  found  that  the  alleged  writing  was 
without  consideration;  and  thereby  the  question  whether  its 
terms  expressed  the  intention  of  the  maker  became  immaterial. 
Moreover,  the  finding  that  the  contract  had  been  fully  complied 
with  by  respondent  rendered  the  entire  subject  matter  of  the 
cross-complaint  immaterial  to  the  rights  of  the  parties. 

It  is  said  that  the  findings  are  contradictory  and  inconsistent, 
in  that  by  its  finding  that  the  allegations  of  the  counterclaim 
•*are  untrue,  and  not  supported  by  the  evidence,"  the  court  im- 
pliedly found  that  the  pump  was  defective  and  incapable  of  per- 
forming the  work  respondent  represented  it  would  do.  But  the 
finding  has  not  such  effect.  The  only  material  question  raised 
by  the  counterclaim  was  as  to  respondent's  right  to  recover  the 
amount  of  the  expense  there  alleged;    and  the  finding  simply 
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negatives  such  right.  It  is  general  in  terms,  and  is  not  to  be 
construed  as  intended  to  contradict  the  specific  findings  made 
upon  the  main  subject  of  the  controversy. 

We  think  the  findings  fully  support  the  judgment. 

Judgment  affirmed. 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 


[S.  P.  No.  753.    Department  One.— October  1,  1897.] 

In  the  Matter  of  the  Estate  of  EUTHANASIA  S.  MEADE, 
Decca.^ed.  POUTER  SHEKMAN,  Appellant,  v.  PATIENCE 
SHERMAN,  Respondent 

Will— Letter  Addrbssbd  TO  Undertakbr— Disposition  of  Body— Refkrkncb 
TO   Administrator— Lack  of  Testamentary  Character. — A  letter  ad- 
dressed to  au  undertaker,  the  main  object  of  which  wrb  to  provide  for 
a  disposition  of  the  body  of  the  writer  in  case  of  death,  concladins 
with  a  statement  that  the  estate  of  the  writer  must  pay  all  ex- 
penses accruing,  and  that  her  brother  will  take  charge  of  her  estate, 
and  be  the  sole  administrator  without  bonds,  to  trade,  sell,  or  occupy^ 
as  may  seem  to  him  fit,  is  not  of  a  testamentary  character,  and  the 
lanKuapre  of  the  concluding  paragraph  is  more  consistent  with  a  con- 
struction that  she  was  referring  to  a  will  already  made,  or  to  be 
made,  than  that  she  had  the  animus  festandi  when  writing  the  letter- 
In.— Testamentary  Intention  must  be  Clearly  Manifestei>— Rights  of 
Heirs.— The  intention  of  the  deceased  that  a  paper  should  stand  for  a 
last  will  and  testament  must  be  plainly  apparent,  and  the  heirs  at  law 
are  not  to  be  disinherited  unless  such  intention  is  clearly  manifested, 
and  expressed  with  legal  certainty. 

APPEAL  from  u  judgment  of  the  Superior  Court  of  the 
County  of  Santa  Clara.     John  Reynolds,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  Clark,  for  Appellant. 

The  nomination  of  the  brother  as  administrator,  without 
bonds,  shows  a  testamentary  intent.  (2  Redfield  on  Wills,  59; 
Williams  on  Executions,  7th  ed.,  267-390;  Schouler  on  Wills, 
sec.  297;  In  re  Hickman,  101  Cal.  613.)  No  particular  words 
are  necessary  to  show  a  testamentary  intent,  and  the  giving  of 
her  brother  full  control  of  her  estate  shows  a  testamentary  in- 
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tention  of  the  deceased  sister.  {Mitchell  v,  Donohoey  100  Cal. 
202;  38  Am.  St.  Rep.  279;  In,  re  Straiton,  112  Cal.  517.)  Con- 
struction should  be  in  favor  of  testamentary  intention.  (Civ. 
Code,  sees.  1325,  1326;  Elioton  v.  Blevin,  99  Cal.  648.) 

Nicholas  Bowden,  for  Respondent. 

That  the  paper  in  question  shows  no  testamentary  intention 
is  sustained  by  the  decisions.  {In  re  Richardson,  94  Cal.  63; 
Succession  of  Elliotty  27  La.  Ann.  40;  Wootton  v.  Redd,  12  Gratt. 
196;  Hatcher  v.  Hatchery  80  Va.  169;  Smith  v.  Bell,  6  Pet.  68; 
McBride  v.  McBride,  26  Gratt.  476;  Sutherland  v.  Sydnor,  84 
Va.  880.) 

GAROUTTE,  J.— Appellant  filed  a  petition  asking  that  a 
certain  document,  olographic  in  character,  be  probated  as  the 
last  will  and  testament  of  Euthanasia  S.  Meade,  deceased.  A 
copy  of  the  purported  document  accompanied  the  petition. 
Upon  demurrer  it  was  held  that  the  document  was  not  a  will,  and 
upon  this  appeal  the  only  question  presented  is.  Was  the  paper 
testamentary  in  character? 

The  document  under  consideration  was  in  the  form  of  a  letter' 
addressed  to  an  undertaker  residing  in  the  city  of  San  Jose,  and 
dated  some  sixteen  months  prior  to  the  death  of  the  writer. 
This  letter  is  as  follows: 

''San  Jose,  June  30,  1894. 
"Mr.  Woodrow,  Undertaker. 

"Realizing  the  uncertainty  of  this  life,  and  the  surety  of  com- 
ing dissolution,  and  wishing  the  cremation  of  this  my  mortal 
body,  and  also  having  a  most  absolute  abhorrence  of  being  put 
in  the  ground  to  decay  and  rot,  I  hereby  ask  and  empower  you  to 
take  my  body  to  the  nearest  crematory  and  there  have  the  same 
reduced  to  ashes  at  the  least  possible  expense,  with  no  ostentation 
whatever.  Money  thrown  away  in  useless  parade  of  the  dead, 
in  my  opinion,  might  better  be  spent  caring  for  the  living  and 
making  them  comfortable  and  happy. 

"In  disposing  of  me  use  no  unkindly  care,  neither  make  long 
or  expensive  delays.  I  do  not  propose  entering  into  detail;  use 
some  judgment,  and,  above  all,  be  simple,  practical,  expedient. 

"The  only  person  I  care  to  have  apprised  of  my  death  is  my 
brother.  Porter   Sherman,  of   Kansas    City,  Kansas,  associated 
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with  the  Wyandotte  First  National  Bank.  A  message  sent  there 
will  reach  him,  and  perhaps  he  may  be  in  Leipsic,  Germany, 
where  of  late  years  he  and  his  family  have  spent  much  time. 

''1  intend  at  no  distant  day  to  write  this  in  substance  and  send 
to  your  address;  but  in  case  of  accident  or  sudden  demise  this 
may  answer  any  purpose  arising  from  such  calamity. 

"No,  I  have  no  fear  of  the  hereafter.  Oh,  my  Lord,  teach 
me  to  live  right,  then  in  dying  there  is  no  sting. 

"My  estate  must  pay  all  needful  expenses  accruing,  but  noth- 
ing for  show  or  ostentation. 

"My  brother,  Porter  Sherman,  will  take  charge  of  my  estate, 
and  be  the  sole  administrator,  without  bonds,  to  trade,  sell, 
or  occupy,  as  may  seem  to  him  fit. 

"I  am  very  truly, 
"EUTHANASIA  SHEBMAN  MEADE. 

"June  30,  1894.*' 

The  last  paragraph  of  the  writing  is  the  one  to  which  especial 
importance  is  attached,  as  stamping  the  paper  as  of  testamentary 
character.  It  is  claimed  that  by  this  clause  the  brother  of  de- 
ceased, Porter  Sherman,  was  not  only  appointed  executor  of  the 
estate,  but  that  a  devise  and  bequest  to  him  of  all  her  property 
is  there  declared.  It  is  further  claimed  that,  conceding  there  is 
no  disposition  of  her  estate  by  the  document,  still  there  is  an 
appointment  of  an  executor,  and  that  such  fact,  standing  alone, 
makes  the  paper  a  will  and  entitled  to  probate.  If  the  paper 
appoints  an  executor,  this  contention  is  sound.  {In  re  Hickman^ 
101  Cal.  613.) 

The  intention  of  the  deceased  that  the  paper  should  stand  for 
a  last  will  and  testament  must  be  plainly  apparent.  The  heirs 
at  law  are  not  to  be  disinherited  unless  such  intention  is  clearly 
manifested;  and,  in  this  case,  the  question  coming  to  the  court 
upon  demurrer,  we  are  confined  to  the  face  of  the  paper  itself 
for  a  discovery  of  that  intention.  "Effect  must  be  given  to  the 
intention  of  the  testator,  if  that  can  be  discovered,  and  is  con- 
sistent with  the  rules  of  law.  But  the  intention  must  be  ex- 
pressed and  with  legal  certainty,  otherwise  the  title  of  the  heirs 
at  law  must  prevail/'  (Sutherland  v.  Sydnor,  84  Va.  880.)  'T:t 
must  satisfactorily  appear  that  he  intended  the  very  paper  to  be 
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his  will.  Unless  it  so  appear  the  paper  must  be  rejected/'  (Mc- 
Bride  v.  McBride,  26  Gratt.  476.)  "It  is  not  for  courts  to  declare 
that  to  be  a  testamentary  disposition  of  his  estate  when  it  does 
not  clearly  appear  that  such  was  the  intention  of  the  individual 
executing  if  (In  re  Richardson,  94  Cal.  65.)  Applying  the 
principle  of  law  just  declared,  we  are  not  satisfied  that  the  de- 
ceased intended  the  document  above  set  out  to  be  her  last  will 
and  testament.  It  is  not  clearly  apparent  that  it  was  written 
animo  testandi.  It  is  plain  that  the  main  question  in  the  de- 
ceased's mind  was  the  disposition  of  her  body;  and  that  she  took 
her  pen  in  hand  to  adyise  the  undertaker  upon  that  matter. 
Such  being  the  principal  purpose  of  the  writing,  it  should  cer- 
tainly be  made  plain  by  apt  words  that  incidentally  she  also 
intended  the  paper  as  her  last  will.  It  is  evident  that  the  lady 
was  possessed  of  intelligence  and  education,  and  it  is  hardly  con- 
ceivable that  such  a  one  should  have  so  indistinctly  and  in- 
appropriately expressed  her  wishes,  if  the  making  of  a  will  was 
in  ber  mind  at  the  time.  The  language  of  the  last  paragraph 
of  the  writing  is  more  consistent  with  the  construction  that  she 
was  referring  to  a  will  already  made,  or  one  thereafter  to  be  made. 
As  to  the  words  of  this  paragraph  possessing  the  importance  of  a 
devise  to  Porter  Sherman  of  all  her  estate,  it  is  entirely  too  weak 
and  indefinite.  In  In  re  Richardson,  supra,  we  find  in  the  letter 
there  involved  much  stronger  lang\iage;  yet  the  court  held  that 
no  devise  was  thereby  made,  and  the  paper  was  no  will.  In 
speaking  of  Porter  Sherman  as  the  administrator,  and  in  speak- 
ing of  his  management  of  her  estate,  she  wholly  failed  to  use 
a  word  or  words  clearly  expressing  the  intention  contended  for 
by  appellant.  It  was  an  easy  thing  to  do  so.  It  was  a  probable 
thing  for  her  to  do.  It  is  improbable  that  a  woman  like  her 
would  have  used  the  language  she  used  if  she  had  intended  the 
paper  as  a  will. 

Judgment  and  order  aflBrmed. 

Harrison,  J.,  and  Van  Fleet,  J.,  concurred. 

'    Hearing  in  Bank  denied. 
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[Sac.  No.  146.      In  Bank.-October  4,  1S97.] 
In  the  Matter  of  MULLER  &  KENNEDY,  in  Insolvency. 

InVOLUNTABT   iNSOLYKnCT—TEAMSFKB  OF    StORK   BY   IVSOLYBST    FlBM— PlUEF- 
SBENCB    OF    ObEDITOB— CONTEMPLATIOH    OF    IhSOLVBKCY— FbaUD  — QUBS- 

TioN  OF  Fact— Pbima  Facib  Evidence— Rebuttal— tsuppoax  of  Fisdikos. 
Upon  the  trial  of  a  petition  in  involuntary  insolvency  by  creditors  of 
an  insolvent  firm,  charging  that,  within  thirty  days  next  precedJi^, 
the  firm  had  transferred  its  itock  in  trade,  and  the  fixtures  and  book 
accounts  of  its  store,  with  intent  to  hinder,  delay,  and  defraud  the 
creditors  of  the  firm,  and  also  in  contemplation  of  insolvency,  where 
the  evidence  showed  that  the  transfer  was  made  to  one  creditor  in 
payment  for  borrowed  money,  and  did  not  exceed  the  debt  in  value, 
and  it  was  testified  that,  at  the  time  of  the  transfer,  there  was  no 
intention  to  hinder,  delay,  or  defraud  any  creditors,  and  that  the  firm 
and  each  partner,  though  insolvent  in  fact,  did  not  contemplate  insol> 
veucy,  or  intend  to  file  any  petition  in  insolvency,  the  question  of 
thoir  intent  to  make  a  fraudulent  preference  forbidden  by  the  Insol- 
vent Act,  is  a  question  of  fact,  and  not  of  law;  and,  although  the 
fact  that  the  transfer  was  out  of  the  usual  course  of  busine$;s,  was 
prima  facie  evidence  of  fraud,  yet  such  prima  facie  evidence  m'ght  be 
overcome  by  rebutting  evidence,  and  where  the  court  found  against 
any  intent  to  defraud,  and  against  any  contemplation  of  insolvency, 
at  the  time  of  the  transfer,  and  refused  an  adjudication  of  insol- 
vency under  the  petition,  its  findings  and  judgment  cannot  be  disturb- 
ed upon  appeal  for  insufficiency  of  the  evidence. 
In.— Right  of  Insolvent  Debtob  to  Pbefeb  Creditobs.— Except  as  limited 
by  the  statute,  an  insolvent  debtor  may  lawfully  make  preferences 
among  his  creditors,  even  to  the  extent  of  transferring  all  of  his 
property  to  one  creditor  to  the  exclusion  of  others;  and  a  conveyance 
of  property  whicii  pays  one  creditor  a  just  debt  and  nothing  more, 
is  not  fraudulent  per  se  against  other  creditors  of  the  insolvent  debt- 
or, and  can  only  be  attacked  by  showing  that  it  is  in  violation  of  the 
insolvent  law. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San  Joa- 
quin County.    Joseph  H.  Budd,  Judge. 

The  facts  are  stated  in  the  opinion. 

James  A.  Louttit,  and  Joseph  Kirk,  for  Appellants. 

Gould  &  Bogue,  for  Respondents. 

THE  COURT. — When  this  case  was  in  Department  the  opin- 
ion hereto  attached  was  prepared  by  the  commissioners,  and,  the 
justices  of  the  Department  not  being  able  to  agree  as  to  the 
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proper  disposition  of  the  appeal^  the  case  was  ordered  into  Bank. 
After  due  consideration  of  the  case  in  Bank^  we  are  satisfied  with 
the  conclusion  reached  by  the  commissioners;  and  for  the  rea- 
sons given  in  their  opinion  the  judgment  is  affirmed.  The  opin- 
ion prepared  by  the  commissioners  is  as  follows: 

SEARLS,  C. — ^^*This  is  an  appeal  by  petitioning  creditors  from 
an  order  of  the  superior  court  in  and  for  the  county  of  San 
Joaquin  refiising  an  adjudication  of  insolvency^  and  from  a  final 
judgment  in  favor  of  respondents  for  their  costs. 

"The  appeal  was  taken  within  sixty  days  after  the  rendition 
of  judgment,  and  is  supported  by  a  bill  of  exceptions. 

"The  petition  alleges  two  distinct  acts  or  grounds  of  insolvency 
on  the  part  of  Muller  &  Kennedy^  the  respondents,  viz:  1.  A 
transfer  of  their  property  on  the  nineteenth  day  of  July,  1895, 
at  the  city  of  Stockton,  with  intent  to  hinder,  delay,  and  defraud 
their  creditors;  2.  A  transfer  of  the  same  property  (a  stock  of 
groceries)  in  contemplation  of  insolvency. 

*T)efendants  answered,  denying  the  material  allegations  of  the 
petition.  The  court  found  in  substance  as  follows:  1.  That  on 
the  nineteenth  day  of  July,  1895,  respondents,  as  partners,  made 
a  transfer  of  their  property,  viz.,  a  stock  of  groceries,  provisions, 
and  other  merchandise  in  the  business  conducted  by  them  at 
Stockton,  to  one  Kate  Murray;  said  transfer  was  not  made  to 
hinder  or  delay  or  defraud  their  creditors;  2.  That  at  the  time 
of  such  transfer  said  respondents  were  and  now  ore  insolvent, 
and  they  had  not  then,  and  have  not  now,  sufficient  property 
with  which  to  satisfy  the  claims  and  demands  of  the  petitioners 
in  this  proceeding;  3.  The  third  is  the  same  as  the  first  as  re- 
gards the  assignment  to  Kate  Murray,  with  the  addition  that  the 
*sale,  conveyance,  and  transfer  was  not  made  in  contemplation  of 
insolvency';  4.  The  fourth  is  in  substance  the  same  as  the  second. 

*TJpon  these  facts  the  court  drew  the  conclusion  of  law  that 
the  proceeding  should  be  dismissed  and  that  respondents  have 
their  costs. 

"The  first  point  made  by  appellants  for  reversal  is,  that  the 
evidence  is  insufficient  to  justify  the  finding  that  the  conveyance 
was  not  made  with  intent  to  hinder  or  delay  or  defraud  creditors. 

"The  evidence  bearing  on  this  point  is  that  given  by  the  re- 
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spondentSy  and  is  in  subfitance  and  effect  that  MuUer  &  Ken- 
nedy were  copartners  in  the  retail  grocery  and  provision  business 
at  Stockton.  The  stock  in  trade^  fixtures,  and  book  accounts 
of  the  firm  were  worth  eight  to  nine  hundred  dollars^  and  they 
had  no  other  assets;  either  the  firm  or  Muller  (it  is  not  clear 
which)  owed  Kate  Murray  eight  hundred  dollars  for  money  bor- 
rowed to  pay  an  equal  sum  which  had  been  borrowed  and  placed 
in  the  business.  They  were  at  the  same  time  indebted  to  the  peti- 
tioners here  and  others  to  the  extent  of  seven  hundred  or  eight 
hundred  dollars,  besides  the  demand  due  Kate  Murray.  A  few 
of  their  bills  were  overdue  and  creditors  were  urging  payment. 
Kate  Murray  wanted  her  money,  and  they  could  not  pay,  where- 
upon she  was  about  to  bring  suit  and  attach  the  store.  To  avoid 
this  they,  on  July  19,  1895,  sold  and  conveyed  to  her  by  bill  of 
sale  the  entire  stock,  fixtures,  and  book  accounts  of  the  store, 
also  the  lease  of  the  store,  in  payment  of  her  demand,  and  she 
at  once  took  possession.  Kennedy  says:  1  never  did  intend  to 
file  a  petition  in  insolvency  on  my  own  behalf,  or  on  behalf  of 
the  firm  of  Muller  &  Kennedy.  We  did  not  contemplate  in- 
solvency when  this  bill  of  sale  was  made,  nor  did  I  intend  to 
hinder,  delay,  or  defraud  any  creditors  of  the  firm.* 

"Muller  also  testified  that  he  never  contemplated  insolvency 
for  himself  or  the  firm,  and  never  intended  to  file  a  petition  in 
insolvency  on  his  own  behalf  or  that  of  Muller  &  Kennedy.  Both 
the  respondents  admitted  that  they,  as  individuals  and  as  a  firm, 
had  no  property  or  assets  except  that  sold  to  Kate  Murray. 

"The  question  of  the  intent  of  an  insolvent  debtor  to  make  a 
fraudulent  preference  of  a  creditor,  forbidden  by  the  Insolvent 
Act,  is  a  question  of  fact  and  not  of  law.  {Haas  v.  Wkittier,  97 
Cal.  411;  Morgan  v.  Hecker,  74  Cal.  540;  BuU  v.  Bray,  89  Cal. 
298;  Civ.  Code,  sec.  3442.)  That  respondents  made  the  sale  of 
all  their  property  is  conceded.  That  such  sale  was  made  within 
thirty  days  next  before  the  institution  of  the  insolvency  proceed- 
ing, and  that  they  were  in  fact  insolvent  at  the  time,  is  abun- 
dantly established. 

^Tlespondents  were  retail  dealers  in  groceries.  They  sold  out 
their  entire  stock  in  trade  and  store  fixtures  and  transferred 
their  lease  in  one  transaction,  hence  such  sale  was  'not  made  in 
the  usual  and  ordinary  course  of  business,'   and  is  prima  facie 
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evidence  of  fraud  under  section  59  of  ^An  act  for  the  relief  of 
insolvent  debtors,  for  the  protection  of  creditors  and  for  the  pun- 
ishment of  fraudulent  debtors.*  Approved  March  26,  1895. 
(Stats.  1895,  p.  131.)  The  section  quoted  follows  section  55  of 
the  insolvent  law  of  1880.  There  is  no  direct  evidence  that  Kate 
Murray  knew  or  had  reasonable  cause  to  believe  that  her  debtors, 
the  respondents  here,  were  insolvent,  etc.  This  fact  is  not  an 
important  one  here,  as  the  proceeding  is  not  one  to  annul  the  sale 
to  Kate  Murray,  but  to  have  the  respondents  declared  insolvent. 
The  crucial  question  is.  Did  the  respondents  transfer  the  prop- 
erty in  question  with  intent  to  hinder,  delay,  or  defraud  their 
creditors? 

"The  direct  testimony  of  Kennedy  negatives  uny  such  intent> 
and  there  is  no  testimony  contradicting  him,  except  as  it  is  to  be 
inferred  by  the  attending  circumstances.  The  findings  being 
in  favor  of  respondents,  the  question  with  us  on  appeal  is,  not 
how  we  would  decide  upon  the  testimony  were  it  before  us  for 
original  action,  but  rather  is  there  some  testimony  in  support 
of  the  conclusion  reached  by  the  court  below. 

"There  is  no  reason  to  doubt  but  that  respondents  were  hon- 
estly indebted  to  Kate  Murray  in  the  sum  of  eight  hundred 
dollars,  and  that  the  value  of  the  property  conveyed  to  her  was 
not  in  excess  of  her  demand.  Except  as  limited  by  the  statute, 
an  insolvent  debtor  may  lawfully  make  preferences  among  his 
creditors,  even  to  the  extent  of  transferring  all  his  property  to 
one  creditor  to  the  exclusion  of  the  others. 

"The  right  of  a  debtor  under  the  rules  of  the  common  law  to 
devote  his  whole  estate  to  the  satisfaction  of  the  claims  of  par- 
ticular creditors  results,  as  Chief  Justice  Marshall  declared  in 
Brashear  v.  West,  7  Pet.  608,  614,  *from  that  absolute  ownership 
which  every  man  claims  over  that  which  is  his  own.' 

"  nt  is  an  absurdity  to  say  that  a  conveyance  of  property  which 
pays  one  creditor  a  just  debt,  and  nothing  more,  is  fraudulent  as 
against  other  creditors  of  the  jcommon  debtor.  In  a  fair  race  for 
preference,  if  a  creditor  by  diligence  secures  an  advantage,  it  may 
be  maintained;  but  if  his  purpose  is  not  to  collect  the  claim,  but 
to  help  the  debtor  cover  up  his  property,  he  cannot  shield  him- 
self by  showing  that  his  debt  was  bona  fide/  (Waite  on  Fraud- 
ulent Conveyances,  sec.  390;  Saunderson  v.  Broadwell,  82    Cal. 
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132;  Matter  of  Luce,  etc.,  83  Cal.  303;  Haas  v.  Whittier,  97  Cal. 
411;  Bishop  on  Insolvent  Debtors,  192,  193.) 

"The  foregoing  remarks  are  indulged  and  the  authorities  re- 
ferred to  for  the  purpose  of  showing  that  the  payment  made  by 
respondents  to  Kate  Murray  was  not  per  se  fraudulent,  and  can 
only  be  attacked  by  showing  it  to  be  in  violation  of  the  insolvent 
law. 

"There  is,  then,  no  circumstance  attending  the  payment  in 
question  by  respondents  of  which  the  statute  takes  cognizance 
as  a  badge  of  fraud,  except  the  fact  that  the  sale  was  not  'made 
in  the  usual  and  ordinary  course  of  business  of  the  debtor,'  which 
fact,  as  before  stated,  is  prima  fade  evidence  of  fraud. 

"The  court  below,  with  the  witnesses  before  it,  with  oppor- 
tunities to  judge  as  to  their  credibility  and  character  which  we 
do  not  possess,  was  evidently  of  opinion  that  the  testimony  re- 
butted the  prima  facie  case  made  by  the  statute. 

"We  regard  the  case  as  a  close  one,  but  do  not  feel  justified 
in  reversing  the  finding.  We  have  examined  the  point  made  by 
appellant,  that  the  finding  'that  the  transfer  was  not  made  in 
contemplation  of  insolvency'  is  unsupported  by  evidence,  and 
are  of  opinion  that  the  finding  is  less  open  to  attack  than  that 
before  considered,  and  our  conclusion  is  the  same  as  that  reached 
upon  the  first  point.   . 

"We  recommend  that  the  judgment  be  aflBrmed. 

**Belcher,  C,  and  Britt,  C,  concurred.** 

Beatty,  C.  J.,  did  not  participate  in  the  foregoing  decision. 

Rehearing  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  rehearing. 


Oct.  1897.]  People  v.  Yokum.  437 


[Orim.  No.  514.    In  Bank.— October  4,  1897.] 
THE   PEOPLE,   Eespondent,  v.  HENEY    F.    YOKUM,  Ap- 

pellant. 

Criminal  Law— Homicidb—Sblf-dkfbnse— Disputed  Claim  to  Land— Evi- 

DENCB— InTEBVIBW  BETWEEN  CLAIMANTS— PEACEFUL  INTENTION  OF  De- 

CEA8ED— Unabmed  CONDITION— Habmless  Rulinq.— UpoD  the  trial  of  a 
defendant,  accused  of  murder,  who  claimed  that  the  homicide  was  in 
necessary  self -defense,  where  it  appeared  that  there  was  a  disputed 
claim  to  land  between  the  defendant  and  two  other  men,  who  went  to 
the  house  of  defendant  to  see  about  defendant's  claim  to  the  land, 
and  in  the  interview  both  men  lost  their  lives,  it  is  proper  for  the 
prosecution,  in  opening  its  case,  to  introduce  evidence  tending  to  show 
that  the  intentions  of  the  deceased  persons  were  peaceful,  and  that 
they  were  unarmed  when  they  started  to  the  interview;  and  even  if 
such  evidence  were  not  admissible  then,  the  judgment  could  not  be 
reversed  merely  because  evidence  was  received  at  the  wrong  time, 
in  the  absence  of  a  showing  of  special  injury  therefrom. 

Id.— Dying  Declarations— Pboof  of  Sense  of  Impending  Death.— It  is  riot 
essential  to  the  admissibility  of  a  dying  declaration  that  the  person 
making  it  should  have  stated  expressly  that  he  was  making  a  dying 
statement,  or  that  it  was  made  under  a  sense  of  impending  death; 
but  it  is  enough  if  that  fact  be  made  to  appear  in  any  lawful  mode. 

Id.— Matteb  fob  Dying  Statement— Following  of  Deceased  by  Defendant 
— Request  not  to  Shoot  Again. — It  is  proi)er  subject  matter  for  a  dying 
statement  to  declare  that  after  the  fatal  shot  defendant  followed  the 
deceased  up  a  hill,  and  the  deceased  begged  him  not  to  shoot  him 
any  more,  and  that  he  was  dying  then. 

Id.  —Dispute  as  to  Character  of  Land— Immaterial  Evidence. — Where  the 
land  in  dispute  was  claimed  as  mining  ground  by  the  deceased  claim- 
ants, and  as  agricultural  land  by  the  defendant,  the  merits  of  the 
controversy  between  them  are  immaterial,  and  it  is  proper  to  refuse 
to  permit  the  defendant  to  show  that  the  land  had  been  adjudged  to 
be  agricultural  by  the  secretary  of  the  interior. 

Id.— Expert  Evidence— Course  of  Bullet— Rkmabk  of  Judge.— Where  there 
had  been  a  post  mortem  examination  of  the  body  of  the  deceased  by 
two  physicians,  who  disagreed  as  to  the  direction  of  the  bullet  when 
it  entered  the  body,  and  as  to  the  cause  of  its  deflection,  the  issue  be- 
tween them  being  material  to  the  inquiry  as  to  whether  the  shot  was 
fired  in  the  position  testified  to  by  the  defendant,  or  in  that  stated  in 
the  dying  declaration  of  the  deceased,  upon  the  offer  of  other  medical 
expert  testimony  on  behalf  of  the  defendant  as  to  the  cause  of  the 
deflection,  to  corroborate  the  claim  made  for  the  defendant  as  to  the 
course  of  the  bullet,  though  the  inquiry  was  material,  a  remark  of  the 
judge  that  it  seemed  to  him  the  evidence  was  immaterial,  made  with- 
out intent  to  influence  the  jury,  and  in  connection  with  a  reasonable 
limitation  of  the  number  of  additional  expert  witnesses,  and  with  the 
further  correct  remark  that  the  material  inquiry  was  to  show  the 
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direction  of  the  ballet  when  it  entered  the  body,  could  not  hare  had 
{tie  effect  to  influence  the  jury  prejudicially. 

Id.— CoMPKTENCT  OF  Pbtsiciak  ab  Kxprbi^-Gunshot  Wounds— DBrLXCTioi 
or  Bullet.— A  physician,  as  such,  without  a  showing  that  he  has  had 
experience  with  gunshot  wounds,  is  not  an  expert  upon  that  subject; 
and  as  matter  of  common  knowledge,  no  one  can  say  as  an  expert 
thut  a  bullet  cannot  bo  deflected  in  the  human  body  without  striking 
a  bone. 

Id.— Lktteb  as  Eyidbncs— Pbovxncx  or  Jubt— Paoor  or  Meaitiiiq  bot  Ad- 
missible.—The  value  of  a  letter  as  eyidence  is  to  be  determined  by  the 
jury,  to  whom  the  facts  concerning  it  may  be  shown,  but  the  applica% 
tion  of  the  facts  to  the  letter  is  to  be  made  by  the  jury;  and  where 
there  is  no  technical  language  requiring  interpretation,  it  is  proper 
for  the  court  to  refuse  to  permit  a  witness  to  tell  the  meaning  of 
the  letter. 

Id.— Misconduct  of  District  Attobnbt— Impbopeb  Statements  CHABGnto 
Malice— Conviction  or  Manslauqhteb— Ibbbqulabitt  hot  Pkfjudioal 
Misconduct  of  the  district  attorney,  in  making  improper  statementi 
tending  to  show  malice  on  the  part  of  a  defendant  accused  of  mur- 
der, though  strongly  to  be  condemned,  is  not  a  prejudicial  irregularity, 
where  the  jury  found  that  there  was  no  malice  by  finding  a  verdict 
of  manslaughter,  as  the  jury  could  not  have  been  influenced  by  soch 
misconduct  unfavorably  to  the  defendant  and  may  have  been  in- 
fluenced the  other  way. 

Id.— Instbuctions— 8BLr-DErxN8B— Duty  to  Desist  raoM  Violsncb  to  Dis- 
abled Assailant— DocTBiNE  or  Appeabanoes— Uonstbuctiom  or  Chabgb. 
An  instruction  to  the  effect  that  while  a  person  may  repel  force  by 
force  in  defense  of  person,  habitation,  or  property  against  one  or 
many  who  manifestly  intend  or  endeavor,  by  violence  or  surprise,  to 
commit  a  known  felony  on  either,  yet  when  the  person  assailed  has 
rendered  his  assailant  or  assailants  harmless,  and  incapable  of  doing 
any  further  injury,  and  is  no  longer  in  danger,  he  must  desist  from 
further  nets  of  violence,  and  if  he  continues  the  force,  and  kills  him 
or  them,  it  is  murder  and  not  self-defense,  is  not  subject  to  the  ob- 
jection that  it  omits  the  doctrine  of  appearances,  where,  in  the  preced- 
ing and  following  instructions  the  jury  were  repeatedly  told  that  the 
danger  which  would  justify  the  homicide  might  be  real  or  apparent, 
and  that  the  jury  were  not  to  consider  whether  the  defendant  was  In 
actual  peril,  but  only  whether  the  Indications  were  such  as  to  Induce 
defendant,  as  a  reasonable  man,  to  believe  that  he  was  In  peril  or  dan- 
ger, and  that  if  he  so  believed  reasonably,  and  fired  at  deceased  under 
such  belief,  though  it  should  appear  that  he  was  not  armed,  they 
should  acquit  the  defendant;  and  such  instructions  as  to  apparent 
danger  are  not  to  be  deemed  Inconsistent  with  the  instruction  that 
defendant  must  desist  from  further  violence  to  a  disabled  assailant, 
but  are  to  be  considered  as  explanatory  of  It,  and  as  applying  to  the 
conflict  in  all  of  Its  stages. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County.     John  C.  Gray,  Judge. 


J 
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The  facts  are  stated  in  the  opinion  of  the  court. 

H.  V.  Eeardon,  and  W.  H.  Layson,  for  Appellant. 

W.  P.  Ti'itzgerald,  Attorney  General,  and  C.  N.  Post,  Depnty 
Attorney  General,  for  Respondent. 

TEMPLE,  J. — The  defendant  was  charged  with  the  murder 
of  one  Albert  Mason,  at  Butte  county,  on  the  14th  of  December, 
1895.  He  was  convicted  of  the  crime  of  manslaughter,  and  this 
appeal  was  taken  from  the  judgment  and  from  an  order  refusing 
a  new  trial.  Appellant  complains  of  certain  rulings,  and  of  some 
instructions. 

The  deceased  and  one  Frank  Ballew  claimed  certain  land  as 
a  part  of  their  alleged  mining  claim.  The  defendant  had  con- 
tracted to  purchase  a  tract  which  included  the  same  land  from 
the  Central  Pacific  Eailroad  Company. 

On  the  morning  of  December  14,  1895,  the  defendant  discov- 
ered a  person  chopping  wood  upon  the  land,  who  claimed  that 
he  was  authorized  so  to  do  by  Frank  Ballew.  Defendant  replied 
that  Frank  Ballew  did  not  own  the  land,  but  he,  Yokum,  did, 
and  forbade  the  cutting  of  oak  trees,  Ballew  and  Mason  were 
informed  of  this  assertion  of  title,  and  went  to  the  house  of  de- 
fendant to  see  about  it.  In  the  interview  both  were  killed  by  the 
defendant.  It  is  contended  that  the  homicide  was  justifiable  be- 
cause in  necessary  self-defense. 

The  first  point  has  reference  to  the  admission  of  evidence  for 
the  prosecution  in  opening  its  case,  to  the  effect  that  when  Ballew 
and  Mason  started  to  interview  defendant  they  were  unarmed. 
The  main  contention  is,  that  it  was  not  admissible  then.  But 
some  special  injury  must  be  shown  to  justify  the  reversal  of  a  case 
merely  because  evidence  was  received  at  the  wrong  time.  The 
defense  made  by  the  defendant,  and  the  circumstances  of  the 
killing,  afterward  shown,  justified  the  admission  of  the  evidence. 
But  since  both  lost  their  lives  in  the  interview  it  was  proper  for 
the  prosecution  to  introduce  evidence  tending  to  show  that  their 
intentions  were  peaceful. 

The  next  contention  is,  that  the  dying  statement  of  Albert 
Mason  was  improperly  received  because  it  was  not  shown  that  it 
was  made  under  a  sense  of  imx)ending  death.    The  written  state- 
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ment  does  not  contain  an  assertion  to  that  effect^  and  Miss  Cole- 
man,  who  wrote  it^  testified  that  nothing  was  said  in  her  hearing 
which  indicated  that  Mason  supposed  he  was  making  a  dying 
statement.  But  it  was  not  necessary  that  the  statement  should 
be  in  writing,  or,  whether  it  was  or  not,  that  it  should  show  that 
it  was  made  under  a  sense  of  impending  death.  It  is  enough  if 
that  fact  be  made  to  appear  in  any  lawful  mode.  (1  Oreenleaf 
on  Evidence,  158;  People  v.  Ybarra,  17  Cal.  166.) 

The  fact  was  abundantly  shown  in  this  case.  Miss  Nora  Cole- 
man, the  young  lady  who  wrote  the  statement^  testified  that  de- 
ceased came  to  her  mother's  house  wounded,  and  ^%e  said  that 
his  time  was  short;  that  he  did  not  have  long  to  live;  that  a 
doctor  could  do  him  no  good.  About  three-fourths  of  an  hoMr 
afterward  I  wrote  down  some  statements  made  by  him." 

Mrs.  Carey  testified:  "I  went  there  about  3  o'clock.  I  saw 
Albert  Mason  there  on  the  bed.  I  went  into  the  room.  He  told 
me  then  that  he,  Yokum,  had  shot  him  all  to  pieces;  that  he  be- 
lieved he  was  going  to  die,  and  wanted  me  to  have  the  folks  come 
in  and  bid  him  good-bye,  which  I  did.  They  came  in  and  bade 
him  good-bye.  This  was  just  before  he  made  the  dying  declara- 
tion." 

Sarah  Ilintz  and  William  Hooper  gave  similar  testimony. 

Objection  is  made  to  a  statement  of  the  deceased  to  the  effect 
that  after  the  fatal  shot  defendant  followed  him  up  the  hill, 
and  the  deceased  begged  him  not  to  shoot  him  any  more,  that  he 
was  dying  then— on  the  ground  that  the  statement  was  not 
proper  matter  for  a  dying  statement.  But  I  cannot  agree  with 
counsel  in  this.  The  subject  matter  of  the  declanition  was  proper 
within  the  strictest  rules  applicable  to  the  subject. 

There  was  no  error  in  refusing  to  permit  the  defendant  to 
show  that  the  land  in  dispute  had  been  adjudged  to  be  agricul- 
tural by  the  secretary  of  the  interior.  That  each  party  claimed 
the  land  was  abundantly  proven.  The  merits  of  the  controversy 
were  immaterial. 

Appellant  complains  bitterly  of  a  remark  of  the  court  in  regard 
to  the  introduction  of  the  testimony  of  medical  experts.  There 
had  been  a  post  mortem  examination  by  Doctors  Rodley  and 
Mack.  Both  were  witnesses  at  the  trial.  They  agreed  that  the 
bullet  struck  Mason  in  the  back,  about  two  and  one-half  inches  to 
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the  left  and  opposite  the  junction  of  the  second  and  third  lumbar 
vertebra,  that  it  passed  through  the  kidneys  and  was  deflected 
vfrom  its  course,  passing  out  of  the  body  to  the  right  of  the 
sternum  in  the  fifth  or  sixth  intercostal  space.  They  disagreed, 
however,  as  to  the  direction  of  the  bullet  in  entering  the  body. 
Dr.  Rodley  thought  the  course  of  the  bullet  upon  entering  the 
body  was  slightly  upward,  and  that  had  it  not  been  deflected  it 
would  have  passed  out  to  the  left  of  the  median  line.  Dr.  Mack 
said  the  course  upon  entering  the  body  was  slightly  downward, 
and  that  had  the  course  of  the  bullet  not  been  deflected  the  exit 
would  have  been  on  the  right  side.  He  thought  the  deflection 
was  caused  by  striking  the  fifth  lumbar  vertebra.  The  issue  be- 
tween the  medical  witnesses  was  material.  A  question  was 
raised  as  to  whether  the  rifle  shot  was  fired  when  the  defendant 
was  standing  upon  his  porch,  as  he  testified,  while  the  deceased 
was  on  the  ground  immediately  in  front,  or  after  the  deceased 
had  taken  flight  up  the  trail,  as  stated  in  the  dying  declaration. 

After  the  two  medical  witnesses  who  made  the  post  mortem 
examination  had  testified,  the  defense  called  other  medical  wit- 
nesses and  endeavored  to  show  that  the  deflection  could  only  have 
been  caused  by  striking  a  bone.  This  would,  of  course,  tend  to 
show  that  Dr.  Mack  was  right  and  Dr.  Rodley  was  wrong,  and 
would  be  favorable  to  the  defendant.  The  judge  remarked  that 
it  seemed  to  him  that  the  evidence  was  immaterial,  and  he  would 
limit  them  to  two  expert  witnesses.  In  any  view  the  limitation 
cannot  be  said  to  be  unreasonable.  The  complaint  has  reference 
mostly  to  the  remark.  While  I  think  the  inquiry  was  quite  ma- 
terial, I  do  not  think  the  remark,  made  entirely  without  intent 
to  influence  the  jury,  could  have  had  that  effect.  Especially 
when  in  the  remark  itself  the  judge  pointedly  and  correctly  stat- 
ed in  what  the  materiality  of  the  inquiry  consisted,  to  wit,  to 
show  the  direction  of  the  bullet  when  it  entered  the  body  of  the 
deceased. 

It  may  well  be  doubted  if  the  evidence  itself  was  competent. 
A  physician,  as  such,  and  without  a  showing  that  he  has  had  ex- 
perience with  gun-shot  wounds,  is  not  an  expert  upon  the  subject, 
and  then  it  was  not  shown  that  any  expert  could  form  an  opinion 
as  to  whether  the  bullet  might  not  have  been  deflected  without 
striking  a  bone.    I  think  we  may  say  as  matter  of   common 
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knowledge  that  no  one  could  say  that,  and  such  was  the  opmion 
of  one  of  the  ejcperts^  Dr.  Cleaveland. 

I  do  not  find  anything  to  criticise  in  the  remark  of  the  judge 
with  reference  to  the  letter  offered  by  the  defense.  The  letter 
was  received  in  evidence,  and  its  value  as  evidence  was  to  be 
determined  by  the  jury.  There  was  no  technical  language  re- 
quiring interpretation,  and  the  court  did  not  err  in  refusing  to 
permit  the  witness  to  tell  its  meaning.  The  facts  could  be  shown 
and  its  application  made  by  the  jury. 

Appellant  complains  of  certain  conduct  on  the  part  of  the 
district  attorney  at  the  trial  which  he  thinks  improperly  preju- 
diced his  case.  The  conduct  of  that  oflScer  in  regard  to  the  mat- 
ter cannot  be  too  strongly  condemned.  It  is  difficult  to  under- 
stand how  anyone  having  any  regard  for  fair  dealing  could  have 
been  guilty  of  such  conduct.  But  I  do  not  think  the  jury  could 
have  been  influenced  by  it  unfavorably  to  the  defendant.  The 
effect  was  probably  the  other  way,  and  perhaps  this  may  account 
for  a  verdict  of  manslaughter  when  it  would  seem  that  the  evi- 
dence showed  either  that  a  murder  had  been  committed  or  that 
the  homicide  was  in  self-defense.  The  statements  improperly 
made  tended  to  show  malice  upon  the  part  of  the  defendant. 
The  jury  found  that  there  was  no  malice  by  finding  a  verdict  of 
manslaughter.  It  is  not  necessary  to  say  what  our  decision 
would  have  been  had  the  conviction  been  for  murder. 

The  chief  reliance  of  counsel  for  a  reversal  is  doubtless  upon 
their  exceptions  to  instruction  XX  given  by  the  court.  It  reads 
as  follows:  "I  further  instruct  you  that,  while  a  person  may  repel 
force  by  force  in  defense  of  his  person,  habitation,  or  property 
against  one  or  many  who  manifestly  intend  or  endeavor,  by  vio- 
lence or  surprise,  to  commit  a  known  felony  on  either,  you  must 
understand  that  when  the  person  so  assailed,  or  about  to  be  as^ 
sailed,  has  so  far  rendered  his  assailant  or  assailants  harmless — 
made  him  or  them  incapable  of  doing  any  further  injury — and 
that  he  is  no  longer  in  danger,  he  must  desist  from  further  acta 
of  violence,  and  if  he  continues  the  force  and  kills  him  or  them  it 
is  murder  and  not  self-defense." 

It  is  agreed  that  the  rifle  shot  was  the  immediate  cause  of 
Mason's  death.  He  had  been  previously  wounded  by  a  discharge 
from  the  shot-gun,  and  his  right  arm  shattered.    The  jury,  it  is 
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contended^  might  believe  he  had  been  disabled  by  the  first  wound 
to  such  an  extent  as  to  relieve  defendant  from  actual  danger 
from  any  assault  from  him.  And  this  instruction^  it  is  contend- 
ed, told  the  jury  that  in  such  event  defendant  was  not  justified  in 
firing  the  rifie  shot,  whether  he  knew  the  fact  that  Mason  was  so 
disabled  or  not.    It  omits,  it  is  said,  the  doctrine  of  appearances. 

The  Penal  Code,  sections  197  and  198,  provides  that  a  person 
may  sometimes,  when  in  imminent  danger  of  receiving  great  bod- 
ily injury,  lawfully  take  the  life  of  an  assailant.  Section  198 
has  been  construed  as  declaring  that  a  person  shall  have  the  ben- 
efit of  this  defense  when  the  circumstances  are  sufficient  to  excite 
the  fears  of  a  reasonable  person,  and  the  party  killing  has  acted 
under  the  influence  of  such  fears  alone.  For  the  purpose  of  en- 
abling him  to  make  this  defense  he  is  then  deemed  to  be  in  dan- 
ger. 

The  danger  which  will  justify  a  person  in  repelling  force  by 
force  was  so  defined  by  the  trial  court  in  this  case.  In  several  in- 
structions preceding  the  twentieth  the  jury  were  told  that  the 
danger  might  be  real  or  apparent,  and  the  same  thing  was  after- 
ward several  times  repeated.  In  the  twenty-ninth  they  were 
told  the  danger  need  not  be  actual,  and  in  the  thirty-second 
and  thirty-third  the  court  gave  specific  instructions  applicable 
to  the  very  exigency  to  which  the  twentieth  is  understood  to 
apply.  They  are  as  follows:  "The  jury  are  not  to  consider 
whether  or  not  H.  P.  Yokum  was,  when  he  fired  on  Mason,  in 
actual  peril,  but  only  to  consider  whether  the  indications  were 
such  as  to  induce  defendant  Yokum,  as  a  reasonable  man,  in  be- 
lieving he  was  in  peril  or  danger.^* 

*r[f  you  believe  that  he  believed  reasonably  that  he  was  in 
peril  or  danger,  and  that  he  fired  at  deceased  Mason  under  such 
belief,  though  it  should  appear  that  Mason  was  not  armed,  you 
should  acquit  the  defendant." 

These  instructions  do  not  contradict  the  twentieth,  but  may  be 
considered  explanatory  of  it. 

But  the  instructions  upon  the  character  of  the  danger  which 
will  justify  the  killing  naturally  apply  to  the  conflict  in  all  its 
stages,  and  the  jury  could  not  have  understood  them  differently. 

The  judgment  and  order  are  affirmed. 

McFarland,  J.,  Harrison,  J.,  Van  Fleet,  J.,  Garoutte,  J.,  and 
Henshaw,  J.,  concurred. 
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[Crim.  No.  223.    Department  Two.— October  4,  1897.] 
THE  PEOPLE,  Eespondent,  v.  JAMES  HOLMES  et  al.,  Ap- 

pellants. 

Criminal  Law— Homicide— In voluwt art  Manslaughtkr— Informal  Vkrdici 
—Use  OF  Words  "  Not  a  Fklony"— 8 urplubaok— Province  of  Jury,— A 
verdict  of  guilty  of  involuntary  manslaughter,  found  against  dt-fend- 
ants  jointly  indicted  and  tried  for  murder,  is  rendered  informal  by 
adding  thereto  the  words  "not  a  felony,"  and  persisting  in  their  use 
against  an  instruclion  of  the  court  to  reconsider  the  verdict  and 
strike  them  out;  but  where  the  jury  added  the  further  words,  **a« 
charged  and  laid  down  by  the  court  under  the  head  of  involuntary 
manslaughter,"  and  it  appeared  that  the  court  in  its  charge  used 
the  words  "acts  not  amounting  to  felony"  taken  from  the  code  de- 
finition of  involuntary  manslaughter,  and  the  jury  further  recom- 
mended the  defendants  "to  the  extreme  mercy  of  the  court  in  its 
sentence  and  punishment,"  whatever  may  have  been  their  intention 
in  using  the  words  "not  a  felony,"  their  verdict  cannot  be  construed 
as  intended  to  acquit  the  defendants,  but  8houl'\  have  a  reaso:>- 
able  construction  to  give  effect  to  their  manifest  intention  to  convict 
them  of  involuntary  manslaughter,  and  those  words  should  be  rt- 
jected  as  surplusage,  it  not  being  within  the  province  of  the  jury  to 
determine  whether  involuntary  manslaughter  was  or  was  not  a 
felony,  which  is  determined  by  the  statute,  and  the  general  verdict 
of  "guilty  of  involuntary  manslaughter,"  should  stand  as  the  ver- 
dict of  the  jury. 

Id.— Motion  for  New  Trial— Affidavit  of  Jurors— Impeachino  Verdict. 
— Upon  the  hearing  of  a  motion  for  new  trial,  the  aflSdavits  of  jurors 
cannot  be  received  to  impeach  their  verdict;  and  the  court  prop?rly 
refused  to  consider  an  affidavit  of  eight  of  the  jurors  to  the  effect 
that  their  verdict  of  "guilty  of  involuntary  manslaughter,  not  a 
felony,"  was  intended  to  find  the  defendants  guilty  or  a  misdemeanor 
only,  and  that  the  jury  would  not  have  ogreed  to  convict  the  de- 
fondants  of  any  manslaughter  which  was  a  felony. 

Id.— Presence  OF  Defendants— Minutes  of  Court— Clerical  Error — Bill  of 
Exceptions— Appeal— Presumptions  against  Error.— A  clerical  error  in 
the  minutes  of  the  court  in  stating  that  "the  jury,  defendant  and  all 
counsel"  were  present  at  a  time  specified  will  be  disregarded,  where 
the  bill  of  exceptions  stotes  that  "defendants  and  respective  coun- 
sel" were  then*  present,  nor  can  the  defendants  impeach  the  verity  of 
the  bill  of  exceptions,  and  if  any  of  them  were  not  present,  that  fact 
should  have  been  made  affirmatively  to  appear;  nor  is  the  silence  ol 
the  record  In  falling  to  show  that  defendants  were  present  when  the 
verdict  was  rendered  ground  for  reversal,  all  intendments  upon  ap- 
peal being  in  favor  of  the  regularity  of  the  judgment,  and  error  will 
not  be  presumed,  but  the  absence  of  the  defendants,  or  any  of  them, 
must  be  made  to  appear  affirmatively  in  the  record. 

Id.— Evidence  TO  Sustain  Verdict. — The  evidenoe  reviewed  and  held  sufficient 
to  warrant  the  jury  in  finding  a  verdict  of  guilty  of  inToluntaiy 
manslaughter  against  the  defendants. 
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Ip.— Dkath  pbom  Ruptubs  of  Blood  VMsiir-HTPOTHEBBB— Spontaneous  Rup- 
TUBJB— Unlawful  Acts  of  Defendants — Instbuctions— Province  of  Jubt. 
It  appearing  that  the  immediate  cause  of  the  death  of  ttm  deceahed 
was  the  rupture  of  a  blood  yessel,  and  the  medical  testimony  being 
such  as  to  leave  the  question  with  the  jury  to  decide  whether  the 
rupture  was  spontaneous,  or  was  the  result  of  the  unlawful  acts  of 
the  defendants,  it  was  within  the  province  of  the  jury  either  to 
adopt  or  reject  the  hypothesis  of  spontaneous  rupture,  notwithstand- 
ing instructions  that  if  there  was  reasonable  doubt  of  the  cause  of 
the  death,  or  if  they  could  account  for  it  upon  any  other  hypothesis 
than  that  of  the  guilt  of  the  defendants,  they  must  acquit  the  de- 
fendants; and  where  the  jury  found  the  origin  of  the  rupture  to  be 
the  treatment  received  by  the  deceased  from  the  defendants,  their 
verdict  cannot  be  disturbed  upon  appeal. 

Id.--Con8piract  of  Mbmbees  of  Tbadb  Union  to  Pbevent  Wobk— Use  of  Vio- 
lence—Joint Liability  OF  Conspiratobs— Instruction.— Where  there  was 
evidence  sufficient  to  leave  the  question  with  the  jury  as  to  the 
nature  and  extent  of  a  conspiracy  of  the  members  of  a  trade  union, 
including  the  defendants,  to  prevent  the  deceased  from  working, 
and  to  assault  him  with  violence  for  so  doing,  and  tending  to  show 
that  some  of  the  defendants  assaulted  the  deceased  without  provo- 
cation, and  that  all  of  the  defendants  aided,  abetted  and  encourag- 
ed the  assault,  it  is  proper  to  instruct  the  jury  that  "a  conspiracy 
exists  when  two  or  more  persons  conspire  to  commit  an  unlawful 
act,  or  to  commit  a  lawful  act  by  unlawful  means,"  and  that  "no 
person  has  any  right,  by  violence  or  unlawful  means,  to  prevent  an- 
other from  exercising  a  lawful  trade  or  calling,  or  doing  any  other 
lawful  act,"  and  that  "if  two  or  more  persons  conspire  together  to 
prevent  another  person  by  violence  or  unlawful  means"  from  so 
doing,  "and  while  engaged  in  carrying  out  such  conspiracy  they 
(the  conspirators)  commit  a  felony  or  some  other  unlawful  act  not 
amounting  to  a  felony  upon  the  body"  of  such  person,  "they  are  all 
liable  for  the  acts  of  any  one  of  their  number  done  in  pursuance  of 
such  conspiracy." 

Id.— Impobtancb  of  Conspibact  Element  of  Gbixe  Chabged.— Defendants 
jointly  indicted  and  tried  for  murder  are  not  charged  with  the 
crime  of  conspiracy;  and  the  conspiracy  element  of  the  crime  charg- 
ed becomes  important  only  as  a  means  of  establishing  the  com- 
mission of  the  crime  charged  against  the  defendants  jointly;  but,  in 
this  view,  evidence  is  properly  submitted  to  show  a  conspiracy,  and 
instructions  are  properly  given  defining  it. 

Id.— Resolution  of  Stbikino  Tbadb  Union— Intbbvibw  of  Nonunion  Men- 
Conduct  OF  Membebs— Conspibact— Questions  fob  Jubt.— Although  a  res- 
olution passed  by  the  members  of  a  trade  union,  who  were  engaged 
in  a  strike,  in  reference  to  interviewing  nonunion  men,  may  not  im- 
port an  intention  to  commit  an  unlawful  act,  or  to  do  a  lawful 
act  by  unlawful  means,  yet  it  i»  competent  to  inquire  into  the  pub- 
sequent  conduct  of  such  members  to  ascertain  whether  or  not  there 
was  a  joint  intention,  not  disclosed  by  the  resolution,  formed  at  the 
time  of  its  passage  or  subsequently  to  do  an  unlawful  act,  or  to  do 
a  lawful  act  by  unlawful  means;  and  the  questions  how  far  their 
conduct  went  to  establish  a  conspiracy,  and  to  what  extent  they 
were  involved  in  it,  and  when  it  was  formed,  if  at  all,  and  when 
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terminated,  and  whether  the  acts  of  riolence  prored  were  or  were 
not  part  of  an  original  design  to  force  the  deceased  to  quit  work, 
and  whether  the  crime  alleged  was  committed  in  pursuance  of  the 
conspiracy,  or  was  the  independent  act  of  some  of  the  persoiu 
present,  outside  of  and  foreign  to  the  common  design,  are  questioDB 
exclusively  for  the  jury. 

I]>.~AcTS  or  DxrsNDAXfTS  at  Tims  Axm  Flags  or  Assault^Tikx  or  Coir8ni> 
ACT.— The  acts  of  the  defendants  at  the  time  and  place  of  the  assault  may 
be  considered  by  the  jury,  as  tending  to  show  the  purpose  and  ob- 
jects of  the  conspiracy  in  itn  inception;  uor  is  it  necessary  that  the 
jury  should  locate  the  conspiracy  at  any  time  prior  to  the  coming 
of  the  defendants  to  the  building  where  the  assault  was  made;  but 
it  might  have  originated  then  and  there. 

In.— Instbuction  Citinq  Decision  ih  Amotheb  State.— ^The  method  of  stating 
a  rule  in  a  charge  to  the  jury  as  having  been  held  iu  a  cited  de- 
cision of  the  highest  court  of  another  state  is  not  to  be  commended, 
but  it  cannot  be  prejudicial  where  thero  is  no  error  in  the  rule  as 
stated,  when  considered  as  part  of  the  whole  instruction. 

Id.— Instbuction  as  to  Hubdsb  and  Mamslaughteb— Corsequsncbs  or  TJb- 
LAwruL  Acts— Vagus  Expbbssion  not  Mislsadisq.— Where  the  jury  has 
been  correctly  instructcfl  by  the  court  as  to  the  distinction  between 
murder  and  manslaughter,  growing  out  of  unlawful  acts,  a  con- 
clusion stating  that  **it  follows,  therefore,  that  if  an  act  is  unlaw- 
ful, or  is  not  as  duty  does  not  demand,  and  of  a  tendency  directly 
dangerous  to  life,  the  destruction  of  life  by  it,  however  nnintendeJ, 
will  be  murder;  but  if  the  act,  though  dangerous,  is  not  directly  so, 
yet  sufficient  to  come  under  the  condemnation  of  the  law,  and 
death  results  from  it,  the  homicide  is  manslaughter,*'  taken  as  part 
of  the  whole  instruction,  does  not  enlarge  the  correct  doctrine  by 
making  a  person  liable  for  all  possible  consequences;  and  though 
the  expresttiou  "or  is  not  as  duty  does  not  demand,"  is  Tague  and 
uncertain,  it  could  not  have  misled  the  jury. 

In.— Iwstbuctioh  as  to  Iwvoluntabt  Manslauqhteb— Applicability  to  Cos- 
duct  OF  Defendants— Question  fob  Jubt.— When  the  charge  of  the  court 
fully  and  correctly  defined  manslaughter,  an  extract  therefrom  to  ths 
effect  that  involuntary  manslaughter  was  "  killing  in  the  commis- 
sion of  a  lawful  act  which  might  produce  death,  in  an  unlawful 
manner,  or  without  due  caution  and  circumspection,"  is  not  objec- 
tionable as  inapplicable  to  the  conduct  of  the  defendants,  where 
their  conduct  was  such  as  to  make  it  a  question  for  the  jury 
whether  any  or  all  of  the  defendants  did  or  did  not  do  anything  in 
connection  with  a  request  to  the  deceased  to  quit  work,  in  an 
unlawful  monner,  or  without  due  caution  or  circumspection,  or 
whether  force  was  used  justifiably,  or  under  such  circumstances  as 
to  make  the. defendants  aiders  and  abettors  in  an  assault  ui>on  the 
deceased. 

Id.— Cboss-examination  of  Defendant.— A  defendant  offering  himself  as 
a  witness  may  be  cross-examined  as  to  occurrences  testified  to  in 
his  examination  in  chief,  where  the  cross-examination  does  not  go 
beyond  the  liniitntions  prescribed  in  section  1323  of  the  Penal  Code, 
as  construed  by  the  decisions  of  this  court 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  and  from  an  order  denying  a  new 
trial.     Edward  A.  Belcher,  Judge. 

The  affidavits  of  the  jurors  referred  to  in  the  opinion  set  forth 
that  they  did  not  wish  to  convict  the  defendants  of  any  man- 
slaughter which  was  a  felony,  and  for  that  reason  refused  to 
change  their  verdict  and  to  strike  out  the  words  "not  a  felony"; 
that  they  understood  that  they  were  convicting  the  defendants 
of  something  less  than  a  felony,  and  their  idea  was  to  find  them 
guilty  of  nothing  more  than  a  misdemeanor.  Further  facts  are 
stated  in  the  opinion. 

Carroll  Cook,  and  J.  N.  E.  Wilson,  for  Appellants. 

W.  F.  Fitzgerald,  Attorney  General,  and  Charles  H.  Jackson, 
Deputy  Attorney  General,  for  Eespondent 

CHIPMAN,  C. — ^Defendants  were  jointly  indicted  and  tried 
for  the  murder  of  one  C.  A.  Mars  in  the  city  and  county  of  San 
Francisco,  on  the  tenth  day  of  March,  1896.  They  were  con- 
victed of  involuntary  manslaughter,  and  sentenced  to  one  year 
in  the  state  penitentiary.  The  appeal  is  from  the  judgment 
and  the  order  denying  motion  for  new  trial. 

The  verdict  is  claimed  to  be  erroneous  for:  1.  Insufficiency 
of  evidence  to  support  it;  and  2.  To  be  either  void  or  in  effect 
an  acquittal  by  reason  of  its  form.  That  portion  of  the  verdict 
drawn  in  question  is  as  follows: 

"Second.  We  find  a  verdict  of  ^guilty*  against  all  the  others 
named  in  the  indictment,  to  wit,  against  James  Holmes,  William 
Starr,  D.  Dunn,  Neal  Collins,  W.  Dowling,  E.  G.  Waltz,  and 
Walter  McCoy,  and  find  a  verdict  of  Involuntary  Manslaughter,' 
'Not  a  felony,'  as  charged  and  laid  down  by  the  court  under  the 
head  of  involuntary  manslaughter,  and  pray  the  extreme  mercy 
of  the  court  in  its  sentence  and  punishment,  and  so  say  we  all/' 

1.  When  the  verdict  was  brought  in,  the  court  refused  to  re- 
ceive it,  and  directed  the  jury  to  reconsider  it  and  to  strike  out 
the  words  "not  a  felony";  the  jury  again  returned  the  verdict 
without  change,  and  it  was  duly  recorded.  It  is  now  said  this  was 
error,  and  also  that  the  verdict  was  in  effect  an  acquittal.     The 
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court  pureu^d  the  statute  closely,  and  there  is  no  serious  question 
except  as  to  the  effect  of  the  verdict.  It  ia  certainly  informal, 
and  the  words,  "not  a  felony,^'  if  given  effect,  contradict  the  words 
"guilty  of  involuntary  manslaughter,"  which  is  a  felony.  It  is 
made  the  duty  of  the  court,  by  section  1161  of  the  Penal  Code, 
where  there  is  a  verdict  of  conviction,  to  explain  to  the  jury  if 
they  have  mistaken  the  law,  and  direct  a  reconsideration  of  the 
verdict,  and  if  the  same  verdict  is  returned  it  must  be  entered; 
but  the  court  cannot  require  a  reconsideration  if  it  is  a  verdict  of 
acquittal.  The  verdict  clearly  shows  an  intention  to  convict, 
and  the  grade  of  the  offense  is  fixed  by  declaring  it  to  be  invol- 
untary manslaughter.  We  cannot  say  what  the  jury  meant  by 
interpolating  the  words  "not  a  felony,"  unless  it  be  that  they 
referred  to  the  words  "acts  not  amounting  to  a  felony,"  which, 
when  committed,  constitute  one  form  of  involuntary  man- 
slaughter. These  words  were  used  in  the  instruction  and  were 
taken  from  the  code  definition.  But  whatever  may  have  been  the 
intention  of  the  jury,  by  no  possible  construction  could  we  reach 
the  conclusion  that  the  jury  meant  to  acquit  the  defendants,  for 
they  not  only  found  them  guilty  in  terms,  but  recommended  them 
"to  the  extreme  mercy  of  the  court  in  its  sentence  and  punish- 
ment." Whether  the  crime  of  which  the  defendants  were  found 
guilty  was  or  was  not  a  felony  did  not  lie  with  the  jury  to  declare 
— the  statute  does  this.  There  is  no  good  reason  why  the  verdict 
of  a  jury  should  not  have  a  reasonable  construction  and  be  given 
effect  according  to  its  manifest  intention.  The  words  "not  a 
felony"  should  be  rejected  as  surplusage,  and  the  general  verdict 
of  "guilty  of  involuntary  manslaughter^'  should  stand  as  the  ver- 
dict. 

An  affidavit  purporting  to  be  signed  by  eight  of  the  jurymen 
was  read  in  explanation  of  the  verdict,  upon  the  hearing  of  the 
motion  for  a  new  trial.  The  court  refused  to  consider  this  affi- 
davit, to  which  defendants  excepted.  The  court  regarded  the 
affidavit  properly,  I  think,  as  an  attempted  impeachment  of  the 
verdict,  which  it  is  well  settled  cannot  thus  be  done. 

2.  Appellants  claim  that  the  record  fails  to  show  that  the  de- 
fendants were  present  at  all  the  stages  of  the  proceedings  against 
them,  and  the  verdict  is  therefore  void.  (Citing  Pen.  Code,  sec. 
1043;  PeopU  v.  Kohler,  5  Oal.  72;  People  v.  EigginSy  69  Cal.  357.) 
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The  minutes  contain  the  following  entry  for  May  27,  1896: 
*The  jury,  defendant,  and  all  counflel  present/'  In  the  bill  of 
exceptions  is  found  the  following  statement:  *Ttfay  27,  1896,  10 
o'clock,  A.  M.,  .  .  .  .  jury  called  and  all  answered  present.  De- 
fendants and  respective  counsel  present."  The  minute  entry  was 
doubtleas  a  clerical  error.  There  is  nothing  in  the  record  to 
show  what  the  fact  was  as  to  the  defendants  being  all  present  on 
that  day.  The  bill  of  exceptions  was  presented  by  the  defend- 
ants and  allowed  by  the  court,  and  defendants'  motion  for  new 
trial  is  based  upon  it.  We  do  not  think  the  defendants  can  now 
call  in  question  the  verity  of  their  own  bill  of  exceptions.  Error 
must  affirmatively  appear.  At  most,  the  minute  entry  and  the 
bill  of  exceptions  are  in  conflict  as  to  a  fact.  If  the  fact  was 
that  the  defendants  were  not  all  present,  they  should  have  made 
the  fact  clearly  to  appear.  (People  v,  Bealoba,  17  Cal.  389.)  It 
is  further  claimed  that  the  record  fails  to  show  that  the  defend* 
ants  were  present  when  the  verdict  was  rendered,  as  required  by 
section  1148  of  the  Penal  Code.  The  minute  entry  is  silent  on 
the  subject.  If  the  fact  is  that  defendants  were  absent  when  the 
verdict  was  rendered,  it  should  have  been  made  to  appear  af- 
firmatively in  the  record.  Error  will  not  be  presumed.  On  ap- 
peal all  intendments  are  in  faver  of  the  regularity  of  action  of 
the  trial  court.     (People  v.  Douglass,  100  Cal.  1.) 

3.  The  evidence  tended  to  establish  the  following  facts:  On 
March  10,  1896,  deceased,  who  was  a  lather,  with  his  two  sons 
— one  a  young  lad — ^was  working  in  the  third  story  of  the  Shir- 
ley building,  then  being  constructed  on  the  comer  of  Fifth  and 
Welch  streets,  San  Francisco.  About  10  o'clock  of  that  room- 
ing. Waltz,  one  of  the  defendants,  and  Perkins,  an  indicted  de- 
fendant who  was  not  arrested,  came  to  this  building  where  de- 
ceased and  his  sons  were  working.  The  conversation  between 
Perkins  and  deceased  was  not  admitted,  but  that  between  Waltz 
and  deceased  was  admitted,  with  the  promise  to  show  its  connec- 
tion with  the  other  defendants  on  trial.  The  witness  Mars,  son* 
of  deceased,  testified  as  follows:  ^'Mr.  Waltz  told  my  father  to 
quit;  my  father  said  he  would  not  quit;  both  of  them  chipped 
in  and  said,  Why  are  you  not  going  to  quit?  We  said,  we  are 
not  members  of  the  union,  and  we  are  not  going  to  stick  out. 

ex  via  Cal. -29 
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We  stuck  out  a  week,  and  we  are  not  members,  and  we  are  not 
goiiig  to  stick  out  any  longer/'  Something  was  said  about  the 
price  of  a  day's  labor,  and  the  witness  was  asked  to  give  any  fur- 
ther conversation.  He  continued:  ^^My  father  said  he  didn't 
care  what  he  was  getting,  he  would  take  the  job;  he  had  no  stan- 
dard price;  he  wouldn't  stick  out;  and  Perkins  asked  him  in  my 
presence  if  he  would  be  willing  to  pay  three  dollars  a  day;  that 
is  what  the   union   journeymen  was  striking  for,  for  eighteen 

bunches  of  laths He  said  he  wafi  willing  to  pay  three 

dollars  a  day  for  eighteen  bunches  of  laths — eighteen  hundred 
laths  for  a  day's  work.  They  said  if  he  would  come  down  and 
join  the  union  he  would  get  all  the  uidon  men  he  wanted,  and 
he  said  he  would  not,  and  they  went  away.  They  returned 
about  three  or  four  that  day  with  forty  men — ^fiiUy  forty  men." 
He  then  named  several  of  the  persona  as  present  at  this  last  time, 
among  them  the  appellants.  It  was  admitted  that  they  were 
all  members  of  the  Lathers'  Protective  Union.  It  appeared  that 
the  members  of  the  union  were  on  a  strike  on  this  day,  and  had 
been  for  ten  days  previously;  that  deceased  had  intended  going 
to  work  the  day  before,  and  went  with  his  sons  in  the  morning 
to  the  building  "and  found  four  or  five  of  the  members  of  the 
union  down  there  waiting"  for  them  to  come.  Witness  men- 
tioned two  of  the  defendants  among  those  present  at  that  time. 
They  asked  deceased  if  he  and  his  sons  intended  going  to  work, 
and  also  if  he  was  going  to  employ  one  Haley,  to  which  deceased 
replied  in  the  afl&rmative.  *'They  [the  union  members]  went 
up  by  the  corner  of  Bryant  street,  about  a  quarter  of  a  block 
away,  and  stayed  waiting  there  around  the  hydrant,  and  Mr. 
Watson  [the  contractor]  came  to  the  job."  Watson  and  deceased 
had  some  conversation  which  witness  did  not  hear,  and  he  was 
not  permitted  to  give  whet  his  father  said  about  it.  He  continu- 
ed: *^Ve  oame  back,  and  we  didn't  start  the  job  that  morning  un- 
der something  ho  had  in  his  mind."  That  evening  of  March  9th, 
the  day  before  the  alleged  homicide,  the  union  had  a  meeting, 
at  which  the  following  resolution  was  passed:  'Tifoved  and  car- 
ried that  all  members  who  will  not  work  to-morrow  meet  at 
Sixth  and  Market  to-morrow  morning  at  8  o'clock,  and  appoint 
a  committee  to  interview  all  nonunion  men'.  Charge  made  by 
Mr.  Starr  against  Mr.  Cahill,  Trade  Brothers  and  McCluskey, 
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for  violating  the  rules,  referred  to  the  executive  committee.'*  It 
does  not  appear  at  what  time  or  place  the  union  men  met  on 
the  10th  before  going  to  the  place  where  deceased  was  at  work. 
It  does  appear,  however,  that  they  went  in  large  numbers.  One 
of  the  defendants,  Dunn,  was  called  as  a  witness  for  the  defense. 
In  his  cross-examination  and  in  reply  to  the  question,  "Why 
did  you  go  there  in  such  numbers?"  he  said:  "Well,  I  don't 
know  why.  The  men  thai  went  there  that  day,  they  were  men 
that  were  not  working.'*  Being  again  asked  the  question,  he 
replied:  "We  were  all  acquainted  with  him,  and  each  one  had 
a  little  influence  with  him  to  persuade  him  to  quit.  We  were 
all  acquainted  with  him,  and  some  of  them  might  have  more 
influence  than  the  others  to  persuade  him  to  quit;  and  they  all 
used  the  same  endeavor  and  talked  to  him,  although  I  didn't 
speak  to  him  at  all."  He  was  asked  if  they  had  any  conversa- 
tion among  themselves  before  going  as  to  what  was  to  be  done 
when  they  got  there,  and  replied:  '^ell,  no  strict  understand- 
ing; the  intention  was  to  go  there  and  talk  to  him  and  show 
him,  try  to  show  him,  where  he  was  doing  us  all  an  injury  and 
an  injury  to  himself  by  working  cheap." 

When  the  defendants  and  their  union  friends  came  to  the 
building,  deceased  and  his  two  sons  and  one  Mike  Haley  were 
working  in  the  third  story  of  the  building,  deceased  and  one 
son  on  a  scaffolding  in  a  hall  bedroom;  the  party  came  up  a 
narrow  stairway  not  wide  enough  for  two  side  by  side;  Haley 
was  working  in  the  back  parlor  adjoining  the  hall  bedroom;  the 
Mars  boy  was  carrying  laths;  the  lower  part  of  the  walls  of  the 
rooms  was  not  yet  lathed  and  was  open  between  the  studding, 
except  part  of  the  back  parlor  walls,  admitting  the  passage  of 
a  person.  The  witness  Mars  testified:  "The  others  crowded  in 
the  rear  parlor,  and  still  there  was  a  big  crowd  in  the  hallway. 
A  man  here  by  the  name  of  Haley,  right  in  this  partition  un- 
der me,  stepped  up  and  says:  *Don't  you  think  you  fellows  have 
done  enough  to-day?'  I  didn't  answer  him  at  all;  and  a  man 
by  the  name  of  McCoy  [one  of  the  defendants],  his  head  was 
in  this  room  [showing].  His  body  was  in  that  room,  and  his 
head  in  that  f showing],  with  his  head  kind  of  throuofh  the  par- 
tition, where  it  was  open   on  the  bottom.    After  Haley  said: 


452  People  V.Holmes.  [118  Cal. 

'Don't  ycm  think  you  have  done  enough?'  he  [McCoy]  said: 
TTes,  we  don't  want  no  scab  work/  My  father  turned  around 
on  the  stage  and  said  he  was  not  a  scab^  and  was  not  doing  scab 
work,  and  at  this  Haley  spoke  and  said:  *You  said  enough'; 
and  I  told  my  father  to  say  nothing  more  and  don't  provoke  the 
crowd.  They  told  us  to  come  off  the  stage;  three  or  four  of 
them  said:  'Come  down  anyway/  and  we  came  down.  As  I  was 
coming  off  the  stage  here  [showing]  this  man  Waltz  [one  of  the 
defendants],  was  standing  about  here  [showing].  He  still  re- 
peated the  order  to  come  down  from  the  stage.  I  was  on  the 
floor  at  the  time.  My  father  was  in  the  act  of  coming  down 
off  the  stage.  My  father  walked  from  the  stage  to  where  Waltz 
was  standing,  and  asked  him  what  he  had  to  do  about  it;  Waltz 
didn't  say  anything;  my  father  walked  past  him  to  go  into  the 
parlor  where  his  clothes  were,  and  I  was  going  to  come  up  here 
by  the  hall  here  [showing] ;  my  clothes  were  there.  This  man, 
Neal  Collins  [a  defendant],  while  I  was  walking  over  to  go 
through  the  crowd,  he  spoke  to  me;  he  says:  'Get  your  father 
out  of  here;  get  yourself  and  father  out  of  here;  they  nearly 
killed  Trade  on  Post  street';  I  was  dumbfounded;  I  didn't  know 
Tmde  went  to  work.  I  turned  to  my  father  to  get  him  down 
the  stairway.  By  that  time  the  defendant  got  himself  in  this 
hallway,  between  my  father  and  myself;  McCoy  was  in  here 
[showing].  I  could  see  in  the  parlor,  Haley  was  here  [showing]. 
Dunn,  as  I  turned  to  see  him — as  I  turned  to  get  my  father 
downstairs,  I  saw  Dunn  with  my  eyes  hit  my  father  on  the  back 
of  his  head,  on  the  right  side,  on  the  back  of  his  head,  with 
his  fist.  My  arm  kind  of  went  into  that  room  like  something 
had  hold  of  it;  I  saw  McCoy  have  hold  of  his  hatchet  that  way 
[showing],  and  he  [his  father]  kind  of  locked  himself  in  this 
little  partition  that  runs  out,  his  knee  and  other  arm  to  save 
himself  from  going  in  the  room.  Dunn  had  already  hit  him. 
Haley  had  his  arm  drawn  back — ^he  struck  in  the  direction  of 
his  face.  McCoy  had  hold  of  his  arm,  trying  to  get  him  in  that 
room;  I  tried  to  make  him  break  the  hold,  to  get  where  my 
father  was,  and  a  couple  of  men  caught  me  around  the  neck,  and 

I  went  down  on  the  floor  hallway Some  fellow  hit  me 

when  I  was  down;  I  got  up  again,  and  as  I  got  up  I  heard  a 
man,  a  witness  in  this  case,  who  was  in  the  parlor,  saying,  'Don't 


strike  the  old  man  Mars  any  more/  Thoi  was  Billy  Dasha. 
WTien  they  said  that  the  crowd  came  out,  and  as  they  passed  me 
to  go  down  the  stairway  one  fellow  hit  me  here  [showing],  and 
poked  me  here  [showing];  I  was  struggling  in  the  crowd;  my 
father  was  still  in  the  room  with  Dasha.  After  they  succeeded 
in  going  down,  all  of  them,  I  turned  to  my  father,  who  was  very 
excited  at  the  time,  and  showed  a  mark  on  his  nose  iiere  [show- 
ing], with  a  little  blood  on  it,  and  I  told  him  to  go  up  home 

right  away,  and  we  would  see  what  we  could  do They 

went  away  in  a  rush,  ....  down  the  stairway — ^the  whole 
crowd.     Q.  Where  was  your  brother?    A.  In  the  hallway  with 

me,  ....  they  jumped  on  him  as  on  me Mike  Haley 

said,  ^Look  out,  or  you  son  of  a  B.,  don^t  hit  him,*  so  they  went 
by  and  left  him  alone.  Father  and  I  went  down  the  stairway  I 
was  in  a  pretty  bunged-up  condition,  and  I  couldn't  work  any 
more;  he  came  down  with  my  brother  and  Mike  Haley  to  go 
home.  He  was  very  pale,  I  could  see.    He  had  no  marks  only  this 

one  over  his  eye,  and  a  lump  on  the  back  of  his  head We 

went  home He  went  upstairs  and  laid  down  on  his  bed 

in  his  room  for  about  an  hour,  then  came  down;  supper  was 
ready  at  that  time,  and  we  tried  to  get  him  something  to  eat; 
he  wouldn't  eat;  he  took  a  little  drink  of  tea  and  went  right 
back  to  bed  and  complained  very  much  of  his  head,  that  he  had 
a  bad  headache.'*  ....  The  witness  was  asked  what  his  mother 
did,  and  answered:  "She  put  wet  cloths  on  his  head,  as  wet  as 
she  coidd  get  them  with  ice,  and  it  didn't  seem  to  do  him  any 

good About  12  o'clock   he  got  to  breathing  very  hard. 

....  We  tried  to  wake  him  up;  he  didn't  know  us;  he  laid  there 
unconscious He  was  sick  nine  days,  that  is,  he  was  Tin- 
conscious,  until  about  4  o'clock  of  the  morning  of  the  12th  he 
came  back  to  consciousness.  He  lingered  without  leaving  his 
bed  till  the  19th,  when  he  died.*'  As  to  what  occurred  at  the 
building  where  deceased  was  at  work,  there  is  considerable  cor- 
roborating testimony  given  by  Haley,  the  boy  Mars,  and  by 
John  Knapp,  the  watchman.  The  witness  Mars,  on  cross-ex- 
amination, when  asked  if  he  and  his  father  stopped  work  volun- 
tarily, said:  "I  stopped  work  because  the  committee  told  me  to. 
We  didn't  get  down  because  we  wanted  to.    I  was  in  fear  that 
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the  stage  would  come  down  from  under  ua  if  we  didn't  get  down. 
I  thought  if  we  provoked  these  men  to  anger  they  would  turn 
on  U8  and  give  it  to  us/'  He  was  asked  on  cross-examination 
if  he  saw  anybody  besides  Dunn  strike  his  father,  to  which  he 
replied:  "I  saw  a  man  by  the  name  of  Haley  deliver  a  blow  in 
the  direction  of  my  father,  and  must  have  hit  him/'  "Q.  Who 
were  beating  the  old  man?  A.  Tbese  men  that  I  had  arrested. 
Q.  All  these  men?  A.  They  were  around  in  the  crowd  where 
he  was.  Q.  Who  was  it  had  your  father  down,  beating 
him?  A.  These  men  here  that  were  in  the  crowd  around  my 
father.  Q.  What  men?  A.  The  seven  there.  Q.  You  leave 
out  McRae?  A.  I  do;  yes.  Q.  How  many  men  were  around 
you  beating  you  all  this  time  that  you  saw  these  men  beating 
your  father?  A.  About  twenty  of  them.  Q.  Didn't  you  have 
all  you  could  do  to  defend  yourself?  A.  I  didn't  try  to  defend 
myself.    I  was  trying  to  get  where  my  father  was." 

It  is  claimed  that  the  evidence  failed  to  show  that  the  death 
of  the  deceased   was   caused   by  any  acts  of  defendants.     The 
autopsy   physician   to    the  coroner.  Dr.  Barrett,  testified   that 
"death  was  caused  by  intra-dural  hemorrhage — ^that  is,  hemor- 
rhage inside  the  membrane  surrounding  the  brain.    The  hemor- 
rhage came  from  the  middle  artery,  that  we  call  the  meningeal 
median  artery/'     He  also  testified  as  to  an  atheromatous  con- 
dition of  deceased's  system — a  limy  deposit  in  the  membranes 
of  the  arteries — which  interfered  with   their  functions.     As  to 
the  cause  of  the  rupture,  he  testified  that  "it  could  be  occasioned 
by  an  injury,  or  it  might  be  spontaneous  in  origin."    He  further 
testified  that  it  might  have  been  caused  by  a  blow  or  a  fall — & 
blow  on  the  right  side  of  the  head  might  have  caused  it,  and 
could  have  been  produced  in  a  perfectly  healthy  person;  and  that 
excitement  resulting  from  physical  injuries  might  occasion  the 
condition.     C.   F.   Mars,   son   of   deceased,   testified:    '*!    saw 
Dunn,  with  my  eyes,  hit  my  father  on  the  back  of  his  head  with 
his  fist."    The  witness  Knapp,  watchman  of  the  building-,  testi- 
fied that  shortly  after  the  defendant  left  he  noticed  a  small  lump 
on  the  "right  side  of  deceased's  head,  back  of  his  head,  abave 
the  ear/'    This  was  also  noticed  by  Thomas  F.  Mars^  son  of  de- 
ceased, immediately  after  the  affray;  also  by  police  oflBcer  Hur- 
ley, and  also  by  the  wife  of  deceased  when  he  came  home. 


As  to  what  in  fact  was  the  immediate  cause  of  the  death  of 
deceased — ^the  rupture  of  a  blood  yessel — ^the  evidence  was  not 
conflicting.  The  medical  testimony,  however,  clearly  left  the 
question  with  the  jury  to  decide  whether  the  rupture  was  spon- 
taneous and  wholly  dissociated  from  the  occurrence  of  the  10th 
of  March,  or  was  caused  by  what  the  defendants  did  and  said 
and  their  conduct  toward  the  deceased  on  that  day  at  the  build- 
ing where  deceased  was  working.  The  jurors  must  have  found 
the  origin  of  the  rupture  to  be  the  treatment  the  deceased  re- 
ceived at  the  hands  of  defendants,  and  we  cannot  say  they  erred 
in  reaching  that  conclusion. 

Defendants  claim  that,  if  the  death  of  deceased  could  be  ac- 
counted for  upon  any  hypothesis  other  than  that  of  guilt,  it  was 
error  for  the  jury  not  to  do  so  under  the  instructions  given; 
and  that  the  hypothesis  of  spontaneous  rupture  of  the  blood  ves- 
sel was  presented  by  the  evidence  and  ought  to  have  been  ac- 
cepted by  the  jury.  The  court  charged  the  jury  as  follows:  "1. 
Before  you  can  find  any  of  these  defendants  guilty  of  the  crime 
charged,  you  must  be  satisfied  beyond  all  reasonable  doubt  that 
the  deceased  came  to  his  death  by  some  act  of  violence  commit- 
ted upon  him  by  these  defendants,  or  some  of  them;  2.  K  you 
can  account  for  the  death  of  C.  A.  Mars  upon  any  other  hy- 
pothesis than  that  of  the  guilt  of  the  defendants,  or  any  of  them, 
you  must  do  so,  and  acquit  the  defendants;  3.  If  you  are  not 
satisfied  beyond  all  reasonable  doubt  as  to  the  cause  of  the  death 
of  C.  A.  Mars,  you  must  acquit  the  defendants.'* 

It  was  within  the  province  of  the  jury  under  this  instruction 
to  adopt  the  hypothesis  of  spontaneous  rupture,  but  the  jury 
were  not  bound  to  do  so.  The  question  was  before  them,  under 
the  evidence,  whether  the  deceased  came  to  his  death  through 
causes  occasioned  by  defendants.  This  instruction,  taken  as  a 
whole,  did  not  say  to  the  jury  that  they  might  or  must  adopt 
any  possible  theory  as  to  the  cause  of  death,  and  it  would  not 
have  been  good  law  if  it  had. 

4.  It  is  further  claimed  that  the  evidence  is  entirely  wanting 
to  show  a  conspiracy  within  the  meaning  of  the  law,  and  that 
the  instructions  of  the  court  in  relation  thereto,  and  the  liabil- 
ity of  all  the  defendants  for  the  act  of  any  one  defendant,  were 
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erroneous^  as  was  ako  the  instruction  as  to  their  responsibility 
as  aiders  and  abettors.  The  instruction  was  as  follows:  ^'A  con- 
spiracj  exists  when  two  or  more  persons  conspire  to  commit  an 
unlawful  act  or  to  commit  a  lawful  act  by  unlawful  means.  No 
person  has  any  right,  by  violence  or  unlawful  means,  to  prevent 
another  from  exercising  a  lawful  trade  or  calling,  or  from  doing 
any  other  lawful  act;  and  if  two  or  more  persons  conspire  to- 
gether to  prevent  another  person,  by  violence  or  unlawful  means, 
from  exercising  a  lawful  trade  or  calling,  or  doing  any  other 
lawful  act,  and,  while  engaged  in  carrying  out  such  conspiracy, 
they  (the  conspirators)  commit  a  felony,  or  some  other  unlawful 
act  not  amounting  to  a  felony,  upon  the  body  of  the  person 
whom  they  are  so,  by  violence  or  unlawful  means,  striving  to 
prevent  from  exercising  a  lawful  trade  or  calling  or  doing  any 
lawful  act,  they  are  all  liable  for  the  acts  of  any  one  of  their 
number  done  in  pursuance  of  such  conspiracy." 

It  is  contended  that  there  was  nothing  wrong  or  unlawful  in 
the  action  taken  by  the  Lathers^  Union  on  March  9th,  the  day 
before  the  offense  is  alleged  to  have  been  committed;  that  there 
was  no  agreement  to  commit  any  battery  upon  the  deceased,  or 
do  him  any  violence;  that  defendants  were  doing  no  unlawful 
act  in  asking  deceased  to  quit  work  the  next  day  when  they  went 
in  large  numbers  to  the  building  where  he  was  working;  that 
the  conduct  of  some  of  the  defendants  at  that  time  cannot  be 
said  to  be  the  ordinary  and  probable  effect  of  the  original  inten- 
tion of  all  the  defendants,  and  it   was   error   to   ins4xuct    the 
jury  that  all  the  defendants  could  be  convicted  of  manslaughter 
as  abettors  or  conspirators,  as  it  is  alleged  the  court  did  by  this 
instruction.     The  defendants  are  not  charged  with  tlie  crime  of 
conspiracy.     The  conspiracy  element  of  the  crime  charged  be- 
comes important  only  as  a  means  of  establishing  the  commission 
of  the  crime  charged;  it  is  in  this  view  evidence  was  submitted 
to  show  a  conspiracy  and   instructions  were  given   defining  it. 
Conceding   that    the  formal  resolution  passed  by  the  Lathers* 
Union,  on  its  face,  neither  in  terms  nor  by  necessary  implica^ 
tion,  conveyed  any  intention  to  commit  an  unlawful  act  nor  to 
commit  a  lawful  act  by  unlawful  means,  it  was  still  competent 
to  inquiro  into  the  subsequent  conduct  of  the  members  of  the 


union  to  ascertain  whether  or  not  there  was  a  joint  intention, 
not  disclosed  by  the  resolution  formed  at  its  passage  or  subse- 
quently, to  do  an  unlawful  act  or  to  do  a  lawful  act  by  unluw- 
ful  means.  It  would  rarely,  if  ever,  happen  that  an  association, 
such  as  the  Lathers^  Union,  would  openly  and  avowedly  enter 
upon  a  criminal  conspiracy  and  record  the  purpose  upon  its  min- 
utes. How  far  the  subsequent  conduct  of  defendants  went  to 
establish  a  conspiracy  and  to  what  extent  they  were  involved  in 
it,  whether  thai  conspiracy  had  its  origin  at  the  meeting  of  the 
Lathers'  Union,  or  later,  or  at  all;  whether  the  crime  alleged  was 
committed  in  pursuance  of  the  conspiracy  found  to  have  been 
formed,  or  was  the  act  of  some  of  the  persons  present  done 
'"'as  a  fresh  and  independent  product  of  the  mind  of  some  of 
them,  and  outside  of  and  foreign  to  the  common  design,''  were 
questions  exclusively  with  the  jury.  We  cannot  agree  with 
counsel  for  defendants  that  the  "evidence  was  entirely  wanting 
to  show  a  conspiracy."  Two  of  the  defendants  with  three  other 
members  of  the  union  went  to  the  building  early  on  the  morn- 
ing of  the  9th  of  March,  where  the  deceased  was  intending  to 
go  to  work  "to  start  the  job,"  and  "stood  there  waiting  for  de- 
ceased to  come";  they  asked  him  if  he  intended  to  go  to  work, 
and  if  he  intended  to  employ  one  Haley,  to  which  he  said  he 
was;  they  went  away  a  short  distance  and  remained  in  sight  talk- 
ing together;  the  contractor  came  up,  and,  after  some  consulta- 
tion with  deceased,  the  job  was  not  started  that  morning.  That 
evening  the  Lathers'  Union  passed  the  resolution  already  quoted. 
On  the  morning  of  the  10th,  deceased  and  his  two  sons  and 
Haley  went  to  work;  between  9  and  10  o'clock  three  of  the  de- 
fendants, Waltz,  Perkins  (who  was  not  arrested),  and  McRae, 
came  to  the  building.  Waltz  told  the  deceased  to  quit,  and  the 
conversation  ensued  already  given;  they  went  away,  and  in  the 
afternoon,  about  3  or  4  o'clock,  they  came  back,  together  with 
the  other  defendants  and  thirty  or  forty  of  the  union  members, 
when  the  occurrences  took  place  briefly  shown  by  the  evidence 
of  C.  F.  Mars,  supra.  There  was  evidence  tending  to  show  that 
some  of  the  defendants  assaulted  the  deceased  without  provoca- 
tion; that  all  the  defendants  aided  and  abetted  and  encouraged 
the  assault;  that  some  of  the  party  of  union  members  present 
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assaulted  the  sons  of  deceased  without  provocation;  that  the  eon- 
duct  of  the  party  was  such  aa  to  encourage,  rather  than  discour- 
age, the  acts  of  violence  resorted  to;  that  the  crowd  behaved  in 
a  boisterous  and  turbulent  and  menacing  manner;  that  when  de- 
ceased and  his  son  came  down  from  the  scaffolding  they  were 
forcibly   disarmed   of   their   hatchets,  for  which  no  apparent 
necessity  was  shown,  further  than  by  the  statement  of  the  only 
defendant  (Dunn)  who  testified^  and  he  fails  to  show  any  justifi- 
cation for  the  forcible  taking  away  of  these  implements  of  labor 
from  deceased  and  his  son.    The  affray  described  by  this  defend- 
ant shows  that  many  of  the  crowd  took  part  in  the  rough  treat- 
ment given  deceased  and  his  sons,  and  does  not  show  that  it  was 
in  any  degree  made  necessary  by  anything  done  on  the  part  of 
the  deceased  and  his  sons.    They  had,  in  fact,  stopped  work, 
and  from  what  appeared  by  the  evidence  the  allied  object  of 
the  resolution  of  the  union  was  accomplished.    The  assault 
came  afterward  and  under  circumstances  such  as  the  jury  might 
well  find  was  wholly  unprovoked  and  was  part  of  the  original 
design.    Whatever  of  mitigation  or  excuse  might  appear  from  the 
evidence  of  Dunn,  the  most  thai  can  be  said  of  it  is,  that  it 
raised  a  conflict  as  to  some  portions  of  the  evidence  of  the  prose- 
cution, which,  under  the  settled  rules  of  this  couri;,  cannot  be 
reviewed.    We  think,  also,  that  there  was  evidence  sufficient  to 
leave  the  question  with  the  jury  as  to  the  nature  and  extent 
of  the  conspiracy  claimed  by  the  prosecution,  and  as  to  the  guilt 
or  innocence  of  the  defendants  in  carrying  it  out. 

It  is  earnestly  contended  that  there  is  no  evidence  that  there 
wa3  a  conspiracy  to  use  any  violence  or  unlawful  means  in  get- 
ting the  deceased  to  quit  work,  nor  any  violence  used  in  pursu- 
ance of  any  agreement;  that  the  only  agreement  shown  was  to 
go  to  deceased  and  ask  him  to  quit  work,  and  that  he  complied 
with  their  request,  and  that  anything  occurring  thereafter  was 
an  independent  act  and  had  nothing  to  do  with  the  common 
design;  that  whatever  conspiracy  there  existed  was  at  an  end, 
and  that  defendants  were  no  more  responsible  thereafter  than 
they  would  be  bound  by  statements  of  any  coconspirator  aft«P 
the  termination  of  the  conspiracy.  (Citing  People  v.  Oldham, 
111  Cal.  652;  Snowden  v.  State,  7  Baxt.  482.)     The  rule  is  well 
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settled,  as  stated  in  People  v,  Oldham,  supra,  that  after  the  con- 
spiracy is  tenninated,  and  the  crime  has  been  conunitted,  the 
admissionfi  of  coconspirators  are  not  admissible  against  others, 
but  the  facts  and  circumstances  here  raised  a  question  for  the 
jury  to  decide  as  to  when  the  conspiracy,  if  any  there  was,  termi- 
nated, and  whether  the  acts  of  violence  proven  were  not  a  part 
of  a  design  to  force  the  deceased  to  quit  work.  Some  of  the 
defendants  had  the  day  before  made  the  request;  on  the  morning 
of  March  10th  some  of'  the  defendants  again  requested  deceased 
to  quit  work,  but  he  refused.  When  they  came  a  third  time 
and  accompanied  by  a  large  force  of  men,  and  the  assault  waa 
made  as  soon  as  deceased  came  down  off  the  scaffolding  within 
reach,  it  was  for  the  jury  to  say  whether  this  violence  was  not 
a  part  of  the  original  design. 

It  is  also  urged  that  the  court  incorrectly  instructed  the  jury 
in  the  instruction  referred  to  wherein  the  court  stated  the  law 
as  laid  down  in  Kelley  v.  People,  55  N.  Y.  565,  14  Am.  Bep. 
342,  and  that,  after  stating  the  New  York  rule  on  the  subject, 
it  failed  to  state  whether  it  was  the  law  in  this  state.  I  think 
the  jury  must  have  accepted  the  statement  as  the  law  here,  and, 
if  they  did  not,  no  injury  could  have  arisen  of  which  defend- 
ants oould  complain;  it  would  only  be  in  the  event  that  it  was 
bad  law,  and  was  followed,  that  harm  could  have  followed.  This 
method  of  instructing  a  jury  is  not  to  be  commended,  but  we 
cannot  say  it  was  prejudicial  to  defendants.  The  first  part  of 
the  instruction,  already  quoted,  correctly  stated  the  law,  and  I 
cannot  discover  error  in  the  portion  taken  from  the  New  York 
case  when  considered  as  part  of  the  whole  instruction.  The 
defendants  overlook  the  fact  that  their  acts  at  the  time  and 
place  of  the  assault  might  properly  be  considered  by  the  jury 
as  tending  to  show  the  purpose  and  objects  of  the  conspiracy  in 
its  inception. 

Furthermore,  under  our  statutory  definition  of  conspiracy,  I  do 
not  think  it  was  essential  that  the  jury  should  locate  the  con- 
spiracy at  the  Lathers'  Union  meeting,  or  any  other  particular 
time  prior  to  the  coming  of  the  dft'fndants  to  the  Building;  it 
might  have  been  consummated  then  and  there.  If  the  original 
agreement  was  to  make  a  peaceable  demand  upon  the  deceased 
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to  quit  work^  it  might  have  been  changed  after  some  of  the  de- 
feiidants  had  called  on  that  morning  and  were  told  that  deceased 
intended  to  go  on  with  his  job;  it  might  have  been  changed 
upon  the  arrival  of  the  crowd  in  the  building.  The  code  fixes 
no  time  at  which  the  conspiracy  must  be  entered  into.  Section 
182  of  the  Penal  Code  defines  conspiracy  as  follows:  ^'If  two  or 
more  persons  conspire:  1.  To  oommit  any  crime/*  Section  15 
defines  a  crime  or  public  offense  to  be  ^^an  act  committed  or  omit- 
ted in  violation  of  a  law  forbidding  or  oommanding  it,  and  to 
which  is  annexed  upon  conviction  either  of  the  following  pun- 
ishments: deaths  imprisonment,  fine/'  By  section  16  crimes  are 
divided  into  felonies  and  misdemeanors.  There  were  involved 
in  the  conduct  of  defendants,  if  found  guilty,  both  felony  and 
misdemeanor,  and  it  was  with  the  jury  to  say  v»^hieh  of  these, 
and  whether  the  result  of  a  conspiracy  or  not,  and  when  tiiat 
conspiracy,  if  there  was  a  conspiracy,  began. 

5.  The  trial  court  gave  an  instruction  of  which  the  following 
is  the  concluding  paragraph:  "It  follows,  therefore,  if  an  act  is 
unlawful  or  is  not  as  duty  does  not  demand,  and  of  a  tendency 
directly  dangerous  to  life,  the  destruction  of  life  by  it,  however 
unintended,  will  be  murder.  But  if  the  act,  though  dangerous, 
is  not  directly  so,  yet  sufficient  to  come  under  the  condemna- 
tion of  the  law,  and  death  unintended  results  from  it,  the  homi- 
cide is  manslaughter/'  The  objection  made  to  this  portion  of 
the  instruction  is,  that  it  enlarges  the  correct  doctrine  by  mak- 
ing a  person  liable  for  all  possible  consequences  of  his  act  and  is 
directly  contrary  to  the  rule  laid  down  in  People  v.  Munn,  65 
Cal.  211.  In  that  case  the  blow  was  struck  upon  the  head  with 
the  fist,  under  circumstances  showing  no  intention  to  kill.  The 
person  assaulted  died  from  the  rupture  of  an  artery  inside  the 
skull. 

The  court  instructed  the  jury  that  "the  law  presumes  that  the 
natural  and  even  possible  consequences  were  intended  by  the 
author  of  the  act.  If  of  sound  mind,  the  natural  and  proxi- 
mate consequences.  And  if  the  act  intended  was  unlawful,  even 
the  possible  consequences.  So  if  the  act  produces  harm  not  in- 
tended, it  holds  him  responsible  for  all  the  consequences.'*  This 
was  held  to  be  error.    The  instruction  there  ignored  all  distinc- 


tion  between  the  intent  in  committing  an  act  amounting  only  to 
a  misdemeanor  and  one  amounting  to  a  felony.  The  part  of  the 
instruction  before  us  was  preceded  by  a  correct  statement  of  the 
rule  of  law  in  such  case  as  this,  as  stated  by  Mr.  Bishop,  and, 
taking  the  whole  instruction  together,  we  cannot  say  that  it  en- 
larges the  correct  doctrine  by  making  a  person  liable  for  all  pos- 
sible consequences.  The  words  "or  is  not  as  duty  does  not  de- 
mand'^ convey  a  vague  and  uncertain  meaning,  if  any  at  all; 
but  I  cannot  see  that  they  could  have  misled  the  jury. 

6.  The  objection  is  made  that  the  court  instructed  the  jury 
that  involuntary  manslaughter  was  killing  "in  the  commission  of 
a  lawful  act,  which  might  produce  death,  in  an  unlawful  manner 
or  without  due  caution  and  circumspection.^^  This  is  but  an  ex- 
tract of  an  instruction  which  fully,  and  we  think  correctly,  de- 
fined manslaughter.  Whether  the  defendants  peaceably  requested 
the  deceased  to  quit  work,  as  is  claimed,  and  did  nothing  in  that 
behalf  in  an  unlawful  manner  or  without  due  caution  and  cir- 
cumspection; and  whether  the  deceased  after  he  had  quit  work 
so  conducted  himself  as  to  justify  some  of  the  defendants  in 
taking  away  his  hatchet;  and,  whether  the  blows  struck  by  some 
of  the  defendants  after  deceased  quit  work,  was  all  done  under 
circumstances  such  as  to  make  all  the  defendants  aiders  and 
abettors,  was  for  the  jury  to  decide.  This  court  cannot  under- 
take to  judge  of  the  effect  of  isolated  acts  of  one  or  more  of  the 
defendants  and  say  that  the  jury  erred  in  holding  all  the  defend- 
ants responsible  for  the  consequences  flowing  from  them. 

7.  It  is  urged  that  the  court  erred  in  overruling  the  objection 
of  defendants  to  certain  questions  put  to  the  defendant  Dunn 
on  cross-examination.  He  testified  in  his  direct  examination 
quite  fully  as  to  the  occurrences  at  the  building  when  the  de- 
ceased received  the  alleged  injury.  I  do  not  think  the  cross-ex- 
amination went  beyond  the  limitations  prescribed  in  section  1323 
of  the  Penal  Code,  as  construed  by  numerous  decisions  of  this 
court,  and  find  no  error  here. 

The  case  has  had  careful  consideration,  and,  as  we  find  no 
error,  it  is  recommended  that  the  judgment  be  aflirmed. 

Hayiies,  C,  and  Searls,  C,  concurred* 
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For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  afiirmed. 

McFarland^  J.,  Temple,  J.,  Henshaw,  J. 


[S.  F.  No.  990.    Department  Two.-October  4,  1887.] 
In  the  Matter  of  the  Estate  of  ELIJAH  E.  SMITH,  Deceased. 

E8TATK8  OF  Dkcxasbd  Pkbsoks— Oabx  OF  YiNKTABD— AcoouvTiiia.— Ezpenses 
necessarily  incurred  by  an  executor  in  preserving  a  vineyard  form- 
ing part  of  the  testator's  estate,  and  preventing  the  vines  from  be- 
ing destroyed,  are  proper  charges  against  the  estate,  for  which  he 
should  be  given  credit  in  his  accounting.  And  the  presumption  i» 
that  in  making  them  the  executor  acted  in  good  faith,  in  the  ab- 
sence of  proof  that  he  knew  he  could  have  caused  the  vineyard  to 
be  preserved  at  less  expense. 

Id.— Liability  of  Executor— Spxculativk  Vxnturb.— The  rule  as  to  an  exec- 
utor's liability  for  the  unlawful  employment  of  the  funds  of  the 
estate  is  not  that  he  is  to  be  charged  for  all  money  invested  in  the 
speculation,  and  also  with  all  that  is  received  from  it,  but  only 
that  he  must  make  good  the  loss  resulting  from  the  business,  or  if 
a  profit  has  been  earned  that  he  must  account  for  it  to  the  estate. 

Id.— Orkut  fob  Pbopxb  £  zpevditubbs.— Upon  an  accounting  by  an  executor 
he  should  be  given  credit  for  expenses  of  administration  properly 
made  by  him;  and  the  court  cannot  properly  reserve  the  question  of 
the  propriety  of  such  disbursements  for  a  future  occasion,  and 
charge  the  executor  with  the  amount  so  expended  as  being  money 
in  hand,  and  direct  him  to  apply  the  same  to  the  payment  of  a 
family  allowance. 

Id.- Consent  of  Court.— The  failure  of  an  executor  to  obtain  the  consent  of 
the  court  to  the  expenditure  of  the  money  of  the  estate  to  a  particu- 
lar purpose  does  not  render  such  expenditure    improper. 

APPEAL  from  an  order  of  the  Superior  Cotui;  of  the  City  and 
County  of  San  Frant^isco  settling  the  account  of  an  executor. 
J.  V.  Coffey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Chickering,  Thomas  &  Gregory,  and  Gerstle  &  Sloes,  for  Ap- 
pellant. 

Timothy  J.  Lyons,  and  E.  D.  Sawyer,  for  Respondent. 

TEMPTiE,  J. — This  is  an  appeal  by  the  executor  from  a  de- 
cree settling  the  executor's  third  account  and  directing  him  to 
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pay  a  certain  family  allowance.  The  decedent  died  testate 
October  17,  1892,  having  named  Leon  Sloss  executor.  Sloss 
qualified  as  executor  November  16, 1892. 

The  testator  left  a  vineyard  in  Fresno  county  of  one  hundred 
and  twenty-five  acres.  The  vines  were  four  years  old.  The 
executor  took  possession  and  during  the  ensuing  year — 1893 — 
expended  in  pruning,  plowing,  cultivating,  and  irrigating  it 
$4858.84. 

During  the  year  1894  he  expended  for  the  same  purposes 
$767.91,  and  in  connection  with  the  sale  of  raisins  from  the  vine- 
yard, for  drayage,  etc.,  $483.17.  In  his  account  for  that  year 
he  charged  the  estate  $242  for  interest  on  moneys  advanced  by 
him. 

In  the  year  1895  he  expended  for  like  purposes  the  sum  of 
$168.50,  making  a  total,  including  the  charges  for  interest, 
.^'^,268.07. 

May  31, 1894,  an  allowance  was  made  to  the  widow  of  deceased 
of  $150  per  month  from  the  death  of  decedent.  At  that  time 
the  executor  had  already  expended  $6,059.27  in  caring  for  the 
vineyard. 

In  January,  1896,  the  widow  caused  the  executor  to  be  cited 
to  show  cause  why  he  should  not  pay  out  of  the  funds  in  his 
hands  the  accrued  allowance.  The  executor  had  a  few  days  pre- 
viously filed  his  third  annual  account,  which  he  designated  his 
final  account,  and  asked  leave  to  resign  his  trust.  To  the  cita- 
tion he  answered  that  he  had  no  funds  with  which  to  pay  the 
allowance,  and  the  matter  of  the  petition  and  the  account  were 
heard  together. 

The  executor  has  received  from  the  vineyard  for  the  raisins 
$2,246.78,  and  as  rent  $1,000. 

The  court  found  that  no  more  was  spent  on  the  vineyard  than 
was  necessary  for  pruning,  plowing,  cultivating,  and  irrigating 
the  same;  "that  a  vineyard  in  Fresno  county  requires  irrigation 
every  year;  that  it  is  necessary  for  the  preservation  of  the  vines 
that  they  should  be  pruned  and  the  land  plowed,  cultivated,  and 
irrigated  every  year.  Should  they  not  be  pruned  and  the  land 
plowed,  cultivated,  and  irrigated  every  year,  the  minimum  dam- 
age would  be  that  the  vineyard  would  be  set  back  three  years. 
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aad  the  maximum  damage  under  these  oonditioos  would  be  that 
the  yiues  might  die  altogether/^ 

The  court  further  found  that  none  of  the  expenditures  were 
an  expense  of  the  administration  or  a  charge  against  the  estate^ 
"but  the  matter  of  said  items  and  of  the  said  advances  may  with- 
out prejudice  be  left  for  a  final  accounting  in  the  matter  of  said 
estate,  at  which  time  all  the  circumstances  proper  to  be  consid- 
ered may  more  properly  arise,  and  particularly  the  question  of 
loss  or  benefit  to  the  estate/' 

In  the  decision  it  was  adjudged:  ^That  said  amended  third 
(also  styled  final)  account  be  and  it  is  settled  and  allowed  as 
follows,  viz:  That  the  said  executor,  Leon  Sloss,  is  chargeable, 
and  is  hereby  charged,  with  a  balance  of  moneys  in  his  hands 
of  five  thousand  eight  hundred  and  forty-eight  dollars  and  90-100 
($5,848.90),  as  of  November  7,  1895,  and  with  the  real  property 
and  premises  in  the  inventory  and  appraisement  on  file  herein; 
and  that  the  following  items  of  said  amended  third  account  be 
and  are  rejected  and  stricken  out,  namely:  ^November  6.  Balance 
due  Leon  Sloss  for  advances,  $(561.52';  and  'January  1.  Balance 
due  Leon  Sloss  for  advances  and  expenses  of  administration,  as 
per  second  annual  account,  $4,100.91.'  Provided,  however,  that 
as  to  the  items  referred  to  in  said  decision  as  vineyard  items,  the 
same  may  be  presented  by  the  executor,  at  his  option,  for  the 
future  consideration  of  the  court  upon  the  final  settlement  herein, 
or  at  such  future  time  as  may  be  deemed  proper  or  expedient." 

If  the  expenditures  upon  the  vineyard  were  properly  made,  the 
executor  had  no  money  in  his  hands  belonging  to  the  estate. 
The  court  also  charged  the  executor  with  the  sum  of  $3,246.78 
received  from  the  vineyard.  The  same  decree  directed  the  exec- 
utor to  pay  to  the  widow  out  of  the  money  so  found  in  his 
hands  the  sum  of  $5,575,  the  amount  of  the  family  allowance 
which  had  then  accrued. 

The  parties  have  stipulated  that  the  evidence  is  as  indicated 
by  the  findings,  the  appellant  only  reserving  the  right  to  claim 
that  certain  findiiigs  of  fact  are  conclusions  of  law.  Possibly 
this  stipulation  does  not  do  justice  to  the  probate  court.  Our 
decision,  however,  must  rest  upon  this  basis. 

Upon  this  evidence  there  can  be  no  doubt  that  the  court  erred 
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in  refusing  to  give  the  executor  credit  for  the  money  received 
from  the  vineyard.  It  is  quite  manifest  that  nothing  would  have 
been  realized  either  from  the  sale  of  raisins  or  rents  for  the  year 
1895  if  the  vineyard  had  not  been  kept  up.  It  is  suggested 
that  it  does  not  appear  that  this  vineyard  might  not  have  been 
rented  and  kept  up  without  expense  to  the  estate.  It  being  ad- 
mitted that  the  expenditures  were  necessary  to  prevent  the  vines 
from  being  destroyed,  the  presumption  is  that  the  executor  has 
acted  in  good  faith,  unless  proof  was  made  that  he  knew  he  could 
have  caused  the  vineyard  to  be  preserved  at  less  expense. 

The  primary  purposes  and  reason  for  administration  of  an 
estate  are:  1.  To  preserve  the  estate  until  distribution  can  be 
made;  and  2.  To  pay  the  debts  of  decedent.  In  In  re  Moore,  57 
Cal.  437,  the  court  stated  the  different  objects  to  which  the  assets 
of  an  estate  may  be  applied.  In  that  view  the  statement  is  accu- 
rate. It  was  not  an  attempt  to  state  why  an  administration  is 
necessary.  It  would  be  absurd  to  say  that  the  object  of  adminis- 
tration is  to  pay  the  expense  of  administration,  nor  did  the  court 
intend  to  say  so.  All  other  matters  are  incidental,  and  made 
proper  because  of  administration,  the  necessity  for  which  is  as  I 
have  stated. 

The  expenses  of  administration  must,  in  the  nature  of  things, 
have  priority  in  the  order  of  payment.  The  executor  cannot  be 
compelled  to  pay  them  from  his  personal  assets,  but  may  apply 
the  money  in  his  hands  belonging  to  the  estate  to  that  purpose. 
The  will  is  not  in  the  record,  and  there  is  nothing  to  show  that 
there  are  any  special  funds  in  the  estate.  All  are  subject  to  the 
payment  of  expenses.  The  sources  from  which  they  have  been 
derived  are  immaterial.  Even  if  the  expenditures  were  unau- 
thorized, and  the  court  should  find  that  the  money  expended  in 
the  preservation  of  the  vineyard  was  an  unlawful  use  of  the  funds, 
the  executor  would  be  entitled  to  credit  for  the  money  received 
from  the  vineyard.  The  rule  as  to  the  unlawful  employment  of 
the  funds  of  the  estate  is  quite  simple.  The  estate  is  to  suffer  no 
loss,  and  the  executor  is  to  make  no  gain.  This  does  not  mean 
that  the  executor  is  to  be  charged  for  all  money  invested  in  the 
speculation,  and  also  with  all  that  is  received  from  it,  but  only 
that  he  must  make  good  the  loss  resulting  from  the  business,  or  if 
cxviii.  Cal. -30 
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a  profit  has  been  earned  that  he  must  account  for  it  to  the  estaiie. 
The  failure  to  give  the  executor  this  credit  was,  no  doubt^  an  inad- 
vertence. 

And  I  think  it  was  improper  to  order  the  executor  to  pay  the 
allowance^  reserving  the  question  as  to  the  propriety  of  the  dis- 
bursements. If  the  money  was  expended  properly  for  the  preser- 
vation of  the  property  of  the  estate,  the  order  in  effect  required 
the  executor  to  advance  the  money  from  his  own  funds.  The 
court  has  no  power  or  right  to  declare,  if  the  money  was  so  ex- 
pended, that  the  executor  has  money  in  his  hands  as  executor.  If 
the  expenditure  was  necessary,  it  was  the  duty  of  the  executor  to 
apply  the  funds  in  his  hands  as  executor  to  that  end,  and,  hav- 
ing so  done,  he  cannot  still  have  the  money. 

It  is  the  duty  of  the  executor,  without  special  direction  of  the 
court,  to  preserve  the  property  of  the  estate,  and  he  does  not  re- 
quire leave  of  the  court  so  to  do,  and  it  is  a  question  how  far  an 
order  so  obtained  will  protect  an  administrator  either  in  doing  or 
in  omitting  to  do  something  which  might  be  deemed  important. 
When  the  court  is  so  consulted  the  heirs  are  not  specially  cited, 
but  on  the  settlement  of  the  accounts  of  an  executor  they  are 
called  in  and  have  a  right  to  question  the  acts  of  the  executor 
and  to  have  an  appeal  to  this  court  upon  any  determination  which 
may  be  made.  The  previous  consent  to  the  acts  of  the  executor 
cannot  limit  their  inquiry  as  to  the  lawfulness  of  the  acts  done  or 
the  duty  of  the  executor  to  do  that  which  has  been  omitted.  Ordi- 
narily, it  would  determine  the  question  of  good  faith,  and  quite 
often  that  is  the  only  matter  in  issue.  Hence,  it  is  always  an  ad- 
vantage to  have  such  permission.  Still,  the  failure  to  obtain  it 
does  not  render  the  expenditures  made  improper.  The  only  re- 
sult is,  that  the  matter  is  yet  to  be  passed  upon. 

The  question  as  to  whether  the  expenditures  made  were  neces- 
sary has  not  yet  been  determined  by  the  probate  judge,  and  we 
are  not  called  upon  to  decide  the  question  now.  *He  might  find 
that  they  were  not  necessary,  or  that  manifestly  the  property  was 
not  worth  the  cost  of  preservation,  and  that  the  executor  did  not 
act  in  good  faith  in  the  matter.  Had  the  vineyard  been  but  one 
year  old,  for  instance,  a  very  different  quesition  would  have  been 
presented.  So  I  think  it  an  important  matter  that  the  estate 
was  not  fully  administered  within  the  year.    The  will  is  not  be- 
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fore  us.  If  it  made  it  necessary  to  protract  the  administration 
for  a  number  of  years  the  problem  would  be  quite  different* 
Ordinarily,  an  administrator  should  not  manage  either  a  vine- 
yard or  a  farm  at  the  risk  of  the  estate.  When  the  estate  is  set- 
tled, as  it  should  be,  within  the  year,  this  is  a  small  matter,  and 
we  may  presume  a  tenant  for  a  vineyard  for  that  short  time 
could  not  be  had. 

The  estate  seems  to  be  solvent.  Otherwise  the  allowance  could 
only  be  made  for  one  year.  That  being  so,  I  do  not  see  what 
difference  it  makes  that  the  vineyard  is  mortgaged.  What  the 
mortgagee  does  not  get  from  the  security  he  will  get  from  the 
estate.  The  interest  of  the  heirs,  therefore,  is  to  have  the  property 
preserved.  "Rlieiher  the  duty  of  the  executor  would  be  different 
if  the  estate  were  insolvent  we  are  not  called  upon  to  determine. 

The  court  also  reserved  its  conclusion  as  to  the  matter  of  the 
estoppel.    Very  likely  there  will  be  no  occasion  to  determine  it 

I  find  nothing  in  the  matter  of  the  Estate  of  Knight,  12  Cal. 
200,  73  Am.  Dec.  531,  or  in  Tompkins  v.  Weeks,  26  Cal.  50,  at 
variance  with  the  views  here  expressed.  Authority  to  the  effect 
that  an  executor  may  not  invest  the  funds  of  the  estate  in  an  out- 
side venture  is  not  authority  upon  which  it  can  be  held  that  an 
executor  must  not  preserve  the  property  which  has  come  to  his 
hands  as  executor.  The  last  is  his  duty  before  all  others.  For 
any  failure  here  he  will  be  held  liable.  No  other  case  cited  seems 
to  bear  upon  any  issues  raised  here. 

The  decree  is  reversed  and  the  case  remanded  for  further  pro- 
ceedings. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 
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[S.  F.  No.  nil.    Department  One.— October  6, 1897.1 

SUN  INSUEANCE  COlfPANT,  Respondent,  v.  GEOBGE  E. 

WHITE,  Appellant. 

APPSAL— MOTIOH  or   RsSPONDSNT  fob  RBYEBSAIr-PABTIAL  GoiTFBBBTOH  OF  Eb- 

BOBS.— On  an  appeal  upon  a  judgment-roll  containing  a  bill  of  ezoeptiona 
in  which  there  are  many  exceptions  to  the  ralings  of  the  court  at 
the  trial,  not  conceded  by  the  respondent  to  be  erroneous,  and  it  is 
also  claimed  by  the  appellant  that  upon  the  findings  of  fact,  judg- 
ment should  have  been  rendered  in  appellant^s  favor,  the  respondent 
ought  not  to  be  allowed  to  foreclose  an  examination  of  the  record, 
after  the  parties  have  had  an  opportunity  to  be  heard  upon  the 
merits,  by  a  confession  of  errors  in  certain  particulars  only,  and 
a  motion  of  respondent  for  reversal  of  the  judgment,  and  that  the 
cause  be  remanded  for  a  new  trial,  upon  such  partial  confession  of 
errors,  must  be  denied. 

MOTION  in  the  Supreme  Court  to  reverse  a  judgment  upon 
a  confession  of  errors  by  respondent. 

The  fajcts  are  stated  in  the  opinion  of  the  oourL 

William  T.  Baggett,  Dunne  &  McPike,  Walter  H.  Lmfortli^ 
and  Johnson,  Linf orth  &  Whifcaker,  for  Appellant 

Bhodes  &  Bhodes,  for  Bespondent. 

THE  COUET.— The  respondent  herein  has  filed  a  confession 
of  errors  committed  by  the  superior  court,  in  that  at  the  trial  it 
erroneously  overruled  the  objections  of  the  appellant  to  the  ad- 
mission of  certain  evidence,  and  also  that  a  certain  finding  of  fact 
is  not  sustained  by  the  evidence;  and  has  moved  thereon  for  a 
reversal  of  the  judgment,  and  that  the  cause  be  remanded  for  a 
new  trial. 

The  appeal  is  from  the  judgment  alone,  and  is  presented  here 
upon  the  judgment-roll  containing  a  bill  of  exceptions,  in  which 
are  many  exceptions  to  the  rulings  of  the  court  at  the  trial  not 
conceded  by  the  respondent  to  be  error,  and  also  specifying  many 
particulars  in  which  the  evidence  is  alleged  to  be  insufficient  to 
sustain  other  findings  than  the  one  designated  by  the  respondent. 
The  appellant  resists  the  motion  upon  the  ground  that  the  con- 
fession of  error  does  not  extend  to  all  errors  assigned  in  the  bill 
of  exceptions,  and  upon  the  further  ground  that  upon  the  find- 
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ings  of  fact  made  by  the  court  it  should  have  rendered  judgment 
in  her  favor. 

If  it  appears  from  the  record  upon  an  appeal  from  a  judgment 
that  the  findings  of  fact  made  by  the  court  below  are  such  as  to 
require  judgment  thereon  in  favor  of  the  appellant  rather  than 
the  respondent,  this  court  is  authorized  to  direct  such  judgment 
to  be  entered,  unless  it  shall  also  appear  that  such  findings  are  the 
result  of  evidence  erroneously  admitted  or  excluded.  In  such  a 
case  the  court  will  direct  a  new  trial.  (Code  Civ.  Proc.,  sec.  53.) 
Such  conclusion  can  be  reached,  however,  only  upon  an  examina- 
tion of  the  record,  and  after  the  parties  have  had  an  opportunity 
to  be  heard  upon  the  merits.  The  respondent  ought  not  to  be  al- 
lowed to  foreclose  this  examination  and  hearing  by  a  confession  of 
certain  errors  which  may  or  may  not  be  determinative  of  the 
rights  of  the  parties. 

The  motion  is  denied. 


rS.  P.  No.  C38.    Department  Two.— October  6,  1897.] 
PAUL    BREON,   Appellant,  v.   ANTON    ROBRECHT,  Re- 

spondent. 

EjBcnnENT— Possession  by  Defendant  Pendente  Lite— Eviction— Statute 
OF  Limitations.— Where  an  action  of  ejectment,  commenced  within  the 
statutory  period  of  limitation,  is  prosecuted  to  a  final  judgment  for 
the  plaintiff,  and  the  defendant  is  evicted  under  a  writ  of  posses- 
sion issued  thereunder,  the  latter,  although  he  has  remained  in 
possession  during  the  pendency  of  the  action,  and  five  years  have 
elapsed  from  the  time  at  which  he  first  took  possession  until  his 
eviction,  does  not  acquire  a  new  or  independent  title  by  prescription, 
which  either  he  or  his  grantee  can  afterward  enforce  notwithstand- 
ing his  eviction  under  the  judgment  in  ejectment. 

Id.— Possession  Confers  no  New  Rights.- During  the  pendency  of  the  ac- 
tion of  ejectment,  the  defendant  can  acquire  no  new  rights  as 
against  the  plaintiff  by  the  mere  fact  that  he  remains  in  possession. 

APPEAL  from  a  judgment  of  the  Supi»rior  Court  of  the  City 
and  County  of  San  Francisco.    J.  C.  B.  Hebbaxd,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Scrivner  &  Schell,  for  Appellant. 

•    Edward  R.  Taylor,  for  Respondent. 
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McFARLAND,  J. — ^This  is  an  action  to  quiet  title  to  certain 
lands.  Judgment  went  for  defendant — ^the  court  finding  "that 
defendant  is  the  owner  and  seised  in  fee  of  all  the  lands''  in  con- 
test, and  that  "plaintiff  was  not  at  the  time  of  the  commence- 
ment of  this  action,  and  never  was  at  any  time,  the  owner  in  fee 
or  otherwise,  or  at  all,"  of  said  lands  or  any  part  thereof.  The 
plaintiff  appeals  from  the  judgment,  upon  a  bill  of  exceptions 
which  brings  up  only  the  judgment-roll  and  certain  ajdmitted 
facts. 

Appellant  has  no  ground  for  reversal  unless  this  proposition 
be  maintainable,  namely:  That  although  an  action  of  ejectment 
be  commenced  within  the  statutory  period  of  limitation,  and  al- 
though such  action  be  prosecuted  to  a  final  judgment  for  plain- 
tiff, and  the  defendant  be  evicted  under  a  writ  of  possession 
issued  under  4||ch  judgment,  still,  if  the  defendant  has  remained 
in  possession  during  the  pendency  of  the  action,  and  five  years 
have  elapsed  from  the  time  at  which  he  first  took  possession  until 
his  eviction  under  the  judgment,  then  he  has  acquired  a  new  and 
independent  title  by  prescription,  which  he  can  afterward  enforce 
notwithstanding  his  eviction  under  the  judgment  in  ejectment. 
If  that  be  so,  a  successful  plaintiff  in  ejectment,  although  he  com- 
menced his  action  within  five  years  after  the  beginning  of  the  ad- 
verse holding,  gains  nothing  by  his  suit  unless  he  can  so  control 
the  machinery  of  the  courts  and  the  conduct  of  the  defendant  as 
to  obtain  a  judgment  and  the  execution  of  a  writ  of  restitution 
within  five  years  after  the  first  unlawful  entry  of  the  defendant. 
But  this  proposition  cannot  be  maintained. 

It  is  true  that  the  mere  commencement  of  an  action  of  eject- 
ment which  is  afterward  dismissed  does  not  disturb  an  adverse 
possession.  It  is  true,  also,  that  a  judgment  in  ejectment  does 
not  conclude  a  title  acquired  subsequently  to  its  rendition;  and 
perhaps  it  does  not  conclude  a  prior  title  which,  owing  to  the 
peculiar  character  of  the  pleadings,  findings,  and  judgment,  is 
clearly  not  embraced  in  the  decision — although  the  general  rule 
is,  that  such  a  judgment  concludes  every  right  of  possession  which 
thedefendantmighthave  asserted  under  any  title  which  he  could 
have  li titrated  in  the  action.  Neither  is  it  necessary  for  the  pur- 
poses of  this  case,  to  consider  the  effect  of  an  unexecuted  judg- 
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ment  upon  adverse  possession — as  in  Carpenter  v,  Natoma  Water 
etc,  Co.,  63  Cal.  616.  An  execnted  judgment  for  plaintiff  in  eject- 
ment, where  the  suit  had  been  commenced  within  the  period  of 
limitation,  is  conclusive  against  the  defendant  of  any  asserted  right 
founded  merely  upon  his  possession  either  at  the  time  of  the  com- 
mencement of  the  action  or  at  the  time  of  the  judgment.  During  \ 
the  pendency  of  the  action  he  can  acquire  no  new  right  as  against  f 
the  plaintiff  by  the  mere  fact  that  he  remains  in  possesion.  Dur- , 
ing  that  period  his  right  of  possession  is  sub  judice — "before  the 
judge/^  awaiting  judicial  determination  {Kirsch  v.  Eirsch,  113 
Cal.  56);  and  a  judgment  against  him  judicially  determines  that 
down  to  the  date  of  its  rendition  his  possession,  as  against  the 
plaintiff,  has  been  wrongful.  This  principle  is  expressly  recog- 
nized in  one  of  the  very  authorities  cited  by  appellant — Thrift  v. 
Delaney,  69  Cal.  191 — where  ihe  court  say:  "The  bar  of  a  judg- 
ment in  such  an  action  is,  however,  limited  to  ^  rights  of  the 
parties  as  they  existed  at  the  time  when  it  was  rendered,  and 
neither  the  parties  nor  their  privies  are  precluded  by  the  same 
from  showing  in  a  subsequent  action  any  new  matters  accruing 
after  its  rendition  which  gave  the  defeated  party  a  title  or  right 
of  possession."  In  Satterlee  v.  Bliss,  36  Cal.  514,  the  court  say: 
"The  judgment  in  the  case  of  Reese  v.  Mahoney  et  al,  is  binding 
and  conclusive  upon  the  Mahoneys  and  all  parties  standing  in 
privity  with  them,  and  estops  them  from  denying  that  Reese  was 
entitled,  as  against  them,  to  the  possession  of  the  premises  at 
the  time  of  the  rendition  of  the  judgment." 

The  facts  in  the  case  at  bar  are,  briefly,  these:  On  April  23, 
1885,  one  Reid  went  into  the  adverse  possession  of  the  lands  in 
contest,  without  title.  Within  five  years  thereafter  the  present 
defendant,  Robrecht,  commenced  an  action  (referred  to  by  the 
parties  as  "ejectment")  against  Reid  and  others  claiming  to  be 
his  tenants,  in  which  he  averred  that  he  was  "the  owner  and  en- 
titled to  the  possession  of"  the  said  lands,  and  prayed  for  their 
restitution.  The  defendants  in  that  action  denied  Robrecht's 
title,  set  up  title  in  Reid,  and  also  set  up  adverse  possession;  judg- 
ment was  rendered  in  that  action  in  June,  1895,  by  which  it  was 
found  and  decreed  that  Robrecht  was  the  owner  and  entitled  to 
possession  of  the  lands  and  that  Reid  had  no  right,  title,  or  inter- 
est therein.    There  was  also  a  finding  against  the  alleged  adverse 
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possessioD,  and  Bobrecht  also  recovered  a  certain  sum  of  money 
for  rents^  profits^  etc.^  during  the  time  Beid  had  held  possession. 
But  in  the  same  year,  1895,  and  shortly  before  said  judgment 
was  entered}  Beid,  who  had  remained  in  possession  of  the  lands 
pending  the  suit,  conveyed  his  interest  therein  to  the  present 
plaintiff,  Breon,  and  put  him  in  possession;  Breon  commenced 
this  present  action  to  quiet  title  about  a  month  before  the  rendi- 
tion of  the  judgment  in  the  ejectment  suit.  A  writ  of  restitutiou 
was  issued  on  the  judgment  in  the  ejectment  suit,  under  which 
the  present  plaintiff,  Breon,  was  evicted  and  Bobrecht  placed 
in  possession;  and  Bobrecht  was  in  possession  when  this  present 
action  was  tried.  It  is  admitted  that  the  present  plaintiff  knew 
all  the  facts,  and  occupies  the  same  position  that  Beid  would  have 
occupied  if  he  had  brought  this  action. 

From  the  foregoing  facts  it  is  clear  that  title  in  the  fullest 
sense  was  involved  in  said  action  of  ejectment,  and  that  the  judg- 
ment in  that  action  concluded  every  right  which  EeiH  had  to 
the  lands  at  the  time  of  its  rendition.  (See  Marshall  v.  Shafier, 
32  CaL  177;  Mahoney  v,  MiddUton,  41  Oal.  41;  Satterlee  v.  Bliss, 
supra;  Byers  v,  Neal,  43  Cal.  210;  Sampson  v.  Ohkyer,  22  Cal. 
200,  and  cases  there  cited.)  In  Marshall  v,  Shafter,  supra,  it  wm 
declared — we  quote  for  brevity  from  the  syllabus — ^that  "if  the  re- 
spective titles  of  the  parties,  or  their  right  to  the  possession  of 
the  demanded  premises,  are  put  in  issue  and  tried  in  ejectment, 
and  the  plaintiff  recovers  judgment  for  possession,  the  judgment  i 
is  an  estoppel,  and  the  defendant,  to  avoid  the  estoppel  in  a  sub-> 
sequent  action  to  recover  the  same  premises,  must  show  some  > 
other  right  of  possession  than  he  had  when  the  judgment  was  en-  ^ 
tered.'*  In  Byers  v,  Neal,  supra,  it  was  declared  that  "a  judgment 
for  plaintiff  in  ejectment,  when  the  title  has  been  brought  direct- 
ly in  issue,  concludes  the  defendant  against  setting  up  in  a  subse- 
quent proceeding  any  mere  legal  defense  which  he  might  have 
made  in  such  suit.'^  But  in  the  case  at  bar  we  are  concerned  only 
with  the  alleged  right  of  appellant  founded  on  the  adverse  pos- 
session of  Beid,  which  was  clearly  concluded  by  the  judgment  in 
the  ejectment  suit.  As  was  said  in  Marshall  v  Shaffer,  supra, 
speaking  of  ejectment:  "The  judgment  for  plaintiff  determines 
that  he  was  entitled  to  possession  at  the  commencement  of  the 
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action  and  the  rendition  of  the  judgment/'  In  Mann  v.  Rogers, 
35  Cal.  318^  the  court  said:  '^The  judgmeDit  in  ejectment  pre- 
cludes the  plaintiff  in  this  action  from  asserting  in  another  action 
any  legal  title  which  he  held  or  could  have  made  available  on  the 
trial  of  the  former  action/'  If  the  present  plaintiff  can  maintain 
this  action  upon  the  alleged  adverse  possession  of  Beid^  then  Beid 
could  have  defeated  the  ejectment  by  filing  a  supplemental  an- 
swer averring  that  since  the  commencement  of  the  action  his  con- 
tinued adverse  possession  had  ripened  into  title;  and^  therefore^ 
such  alleged  rights  even  if  ajiy  conceivable  value  could  be  attach- 
ed to  it>  was  under  the  authorities  above  cited  concluded  by  the 
judgment  in  ejectment. 

The  order  appealed  from  is  affirmed. 

Henshaw,  J.,  concurred. 

TEMPLE,  J.,  concurring. — ^I  concur.  By  adverse  possession 
during  the  statutory  period  the  title  of  the  true  ov^m.er  is  not  taken 
from  him  and  vested  in  the  person  having  the  adverse  possession. 
The  owner  is  simply  required  to  sue  within  a  limited  period.  If 
he  does  not^  he  cannot  maintain  an  action  to  recover  the  property. 
In  such  event  the  disseisor,  being  in  possession,  can  maintain  his 
right  against  the  whole  world.  He  could  always  prevail  over  all 
save  the  true  owner,  and  when  the  owner  cannot  sue  his  title  has 
become  unassailable.  But  if  the  owner  sues  in  time  and  recovers 
in  that  action,  he  cannot  be  barred  by  adverse  possession  pending 
his  action,  for  the  condition  necessary  to  raise  the  bar  has  not 
existed.  The  owner  has  not  lost  his  right  by  failing  to  sue.  The 
defendant,  during  the  pendency  of  the  action,  is  in  imder  the 
same  claim  of  right  he  had  when  the  suit  was  commenced,  and  the 
judgment  determines  that  such  claim  is  invalid.  He  has  not  ac- 
quired a  new  titie  by  remaining  in  possession.  His  title  by  pos- 
session, good  against  all  the  world  save  the  true  owner,  he  already 
had.  He  has  only  the  same  title  after  the  statute  has  run,  but 
the  true  owner  has  then  lost  his  right  of  action,  and,  therefore, 
the  title  of  the  disseisor  acquired  by  possession  has  become  im- 
pregnable. Here  the  owner  has  not  lost  his  title  by  failing  to 
sue. 

I  think  the  judgment  in  the  so-called  ejectment  conclusive 
against  Beid,  and  all  persons  claiming  imder  him. 
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On  the  .?d  of  December,  1897,  the  following  opinion  was  ren- 
dered by  Department  Two: 

THE  COURT. — In  this  cause  the  appeal  was  from  the  judg- 
ment alone;  there  was  no  appeal  from  an  order.  The  opinions 
heretofore  delivered  in  the  cause  (an/e,  p.  4G9  correctly  treated 
the  appeal  as  an  appeal  from  the  judgment  and  were  intended  to 
close  with  an  ai!irmance  of  the  judgment;  but  by  a  clerical  mis- 
take it  was  unintentionally  adjudged  that  "the  order  appealed 
from  is  affirmed/'  The  judgment  of  this  court  was  accordingly 
entered  affirming  the  "order'  appealed  from;  and  the  mistake 
was  not  discovered  until  after  the  remittitur  had  gone  to  the 
court  below.  Thus  the  appeal  from  the  judgment  was  left,  tech- 
nically, at  least,  undisposed  of. 

Now,  therefore,  for  the  reasons  given  in  the  opinions  hereto- 
fore referred  to,  the  judgment  appealed  from  in  thia  action  is 
hereby  affirmed. 


[S.  F.  No.  1140.    In  Baiik.-October  6,  1897.1 

THOMAS  MORTON,  Petitioner,  v.  WILLIAM  BBODEEICK, 
Auditor,  etc.,  Eespondent. 

Mawdamus—Ddty  of  Auditor  to  Compute  and  Enter  TAxLEvr.—Itis  the  ex- 
press statutory  duty  of  the  auditor  to  recognize,  compute,  and  en- 
ter the  tax  levy  in  accordance  with  the  rate  fixed  by  the  board  of 
supervisors,  and  mandamus  will  lie  to  compel  the  performance  of 
such  duty. 

Id.~Title  to  Office  Incidentally  Involved— Inadequate  Remedy  at  Law 
—Tax  Levy  by  Conflicting  Boards  of  Supervisors— Inquiry  as  to  Db 
Facto  Board.— The  general  rule  that  mand^imus  will  not  lie  to  determine 
the  title  to  an  office,  applies  when  there  is  a  plain,  speedy,  and  ad- 
equate remedy  at  law  to  determine  such  title;  but  where  the  writ  is 
sought  to  enforce  a  specific  duty  enjoined  by  law,  and  the  remedies 
at  law  are  inadequate,  aid  will  not  be  refused  merely  because  the 
occupancy  or  incumbency,  or  title  to  an  office  Is  incidentally  involv- 
ed, and  in  such  case  rights  will  be  inquired  into  and  determined  so 
far  as  and  no  farther  than  may  be  necessary  to  the  granting  of  the 
relief  sought;  and  the  fact  that  two  distinct  tax  levies  have  been 
made  by  conflicting  boards  of  supervisors,  and  that  the  inquiry  upon 
mandamus  to  the  auditor  to  compel  the  entry  of  one  of  the  levies,  in- 
cidentally involves  the  determination  as  to  which  of  the  conflicting 
boards  is  de  facto  in  office,  and  has  the  bettor  apparent  legal  right 
to  make  the  tax  levy,  constitutes  no  objection  to  the  proceeding  in 
mandamus  against  the  auditor. 
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Id.  — Procebdinq  to  Rbmoys  Board  of  SuPBRViaoEa  — Neglect  i»  Fixing 
Water  Rates.  —  CowsTiTxiTioNAii  Question  Appropriate  to  Appeal.  — 
Where  a  proceeding  was  instituted  in  the  superior  court  to  remove 
a  board  of  supervisors  from  office  for  neglect  to  hx  water  rates  in 
the  month  of  February,  the  question  as  to  the  constitutionality  of 
the  statute  under  which  the  proceeding  was  had  is  more  appropriate 
to  be  determined  upon  appeal  from  the  judgment  removing  the 
board,  than  upon  mandamus  to  enforce  a  tax  levy  made  by  the  dc 
facto  board  of  supervisors. 

Id.— Natore  of  Prockedino— Judgment  of  Forfeiture— Civil  Action— Par- 
ties.—Where  a  proceeding  for  the  removal  of  a  board  of  supervisors  was 
in  the  form  of  a  civil  action,  brought  at  the  instance  and  in  the 
name  of  a  private  individual,  and  the  defendants  were  served  with 
the  summons  required  in  a  civil  action,  and  the  cause  was  con- 
ducted throughout  as  would  be  a  civil  trial,  without  a  jury,  a  judg- 
ment of  forfeiture  of  office  rendered  against  the  board  in  such  ac- 
tion must  be  deemed  rendered  under  civil  process  as  respects  the 
effect  of  an  appeal  therefrom;  and  the  judgment  cannot  be  upheld 
as  having  been  rendered  in  a  criminal  proceeding,  regardless  of 
whether  the  statute  contemplates  a  civil  or  criminal  proceeding,  in- 
.  asmuch  as  a  criminal  proceeding  could  only  be  conducted  in  the 
name  and  by  the  authority  of  the  people  of  the  state  and  not  by  a 
private  person. 

Id.— Appeals  in  Special  Cases — Constitutional  Law— Judicial  Construc- 
tion of  Former  Constitution— Re-enactment— Acquiescence.— The  for- 
mer constitution  having  been  judicially  construed  to  empower  the 
legislature  to  provide  for  appeals  to  the  supreme  court  in  special 
civil  proceedings  of  a  summary  character,  its  language,  re-enacteil 
in  the  present  constitution,  will  be  concluded  to  have  been  adopted 
with  the  interpretation  and  construction  which  the  courts  had  enun- 
ciated; and  where  the  construction  of  the  present  constitution  has 
been  fixed  by  long  acquiescence  and  sanction  both  of  the  legislature 
and  of  the  courts  in  favor  of  the  right  of  appeal  in  special  cases, 
it  cannot  be  open  for  decision  to  the  contrary  as  a  new  question. 

Id. — Judgment  Removing  Board  of  Supervisors— Effect  of  Appeal— Sus- 
pension OF  Judgment^Resto ration  of  Legal  Right.— An  appeal  to  the 
supreme  court  from  a  judgment  removing  a  board  of  supervisors 
for  neglect  to  fix  water  rates  at  the  required  time  ipso  facto  operates 
as  a  superftedeas,  and  suspends  the  effect  of  the  judgment,  so  as  to 
restore  the  board  to  its  right  to  continue  in  office  until  the  final 
determination  of  the  appeal. 

Id.— Appointment  and  Qualification  of  New  Board  Immaterial— Right  of 
Incumbbnct  of  Appealing  Board.— The  fact  that  a  new  board  of  super- 
visors was  appointed,  qualified,  and  met  and  organized  after  the 
announcement  of  the  decision,  and  before  the  entry  of  judgment  re- 
moving the  board  of  supervisors,  and  the  taking  of  an  appeal  there- 
from, is  immaterial,  and  cannot  affect  the  legal  right, of  the  appeal- 
ing board  to  retain  the  incumbency  of  the  office,  where  it  appears 
that  on  the  day  of  the  entry  of  the  judgment  of  removal  it  imme- 
diately perfected  an  appeal,  and  continued  thereafter  to  act  as  a 
board  of  supervisors. 

Id.— Effect  of  Conflict  of  Incumbency— Legal  Right  Distinguishing  Offi- 
cers DE  Facto.- Where  conflicting  boards  or  officers  are  acting  simulta- 
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eously,  each  under  a  olaim  of  right,  since  there  cannot  be  two  de 
facto  boards  or  officers,  that  one  alone  will  be  recognized  as  the  de 
facto  board  or  officer  which  is  acting  at  the  time  under  the  better 
apparent  legal  right;  and,  in  such  case,  the  title  to  the  office  de  jure 
draws  to  it  the  possession  de  facto, 
Io.>-Tax  Levy  of  San  Francisco— Signature  of  Mayor  not  Kbquirxd— Con- 
stitutional Amendment— Act  of  1897  Inapplicable— Municipal  Affairs 
SOT  Subject  to  General  Laws.— The  act  of  1897  requiring  the  signature 
of  the  mayor  to  a  tax  levy  does  not  apply  to  the  city  and  county  of 
San  Francisco,  as  it  deals  with  municipal  affairs  which,  by  the 
constitutional  amendment  of  1895,  are  exempted  from  the  control  of 
gt^ncral  laws  in  cities  and  towns  not  organized  under  the  general 
scheme  embraced  in  the  municipal  incorporation  act,  but  which  are 
organized  under  special  charters;  and  the  signature  of  the  mayor 
of  San  Francisco  is  not  required  in  order  to  the  validity  of  a  tax 
leyy  made  by  its  board  of  supervisors. 

WHIT  of  Mandate  from  the  Supreme  Court  to  the  Auditor 

of  the  City  and  County  of  San  Francisco. 

Tlie  facts  are  stated  in  the  opinion  of  the  court. 

Garrett  W.  McEnerney,  E.  S.  Kllsbury,  and  John  Garber,  for 
Petitioner. 

Mandamus  is  the  proper  remedy  in  this  cape.  (Code  Civ. 
Proc.jsec.  1085;  People  v.  Olds,  3  Cal.  167;  58  Am.  Dec.  398.) 
The  fact  that  conflicting  claims  to  oflBce  are  incidentally  in- 
volved does  not  preclude  majidamus  to  enforce  a  public  duty 
enjoined  by  law,  and  the  court  may  decide  the  case  upon  its 
merits,  according  to  the  present  apparent  title.  {State  v.  Mayor, 
etc.  52  N.  J.  L.  332;  T^wrence  v.  Hanley,  84  Mich.  399,  403,404; 
Nathan  v.  Tompkins,  82  Ala.  437,  446;  Moses  v,  Tompkins,  84 
Ala.  613,  616,  617;  Johnston  v.  Jones,  23  N.  J.  Eq.  216;  Me- 
chanics^ Bank  v.  Burnet  Mfg.  Co.,  32  N.  J.  Eq.  236,  238,  239; 
Kennedy  v.  Board  of  Education,  82  Cal.  483;  Crowell  r.  Lambert, 
10  Minn.  369;  State  v.  Johnson,  35  Pla.  2;  State  v.  John,  81  Mo. 
13;  State  v.  Jaynes,  19  Neb.  161;  Metsker  v.  Neally,  41  Kan. 
122, 124,  125;  13  Am.  St.  Rep.  269.)  The  action  to  remove  the 
board  of  supervisors  was  a  special  case  of  a  civil  nature,  of 
which  this  court  has  appellate  jurisdiction.  (Parsons  v.  Tuol- 
umne Co.  Water  Co.,  5  Cal.  43;  63  Am.  Dec.  76;  Stockton  etc.  R.  R. 
Co.v.  Galgiani,  49  Cal.  140;  Pacific  Undertakers  v.  Widber, 113 
Cal.  201;  Covarrnbias  v.  SuperviAors  etc.,  52  Cal.  622.)  The 
prompt  and  immediate  appeal  taken  by  the  defendants  in  that 
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action  as  soon  as  the  judgment  was  entered,  suspended  the  op- 
eration of  the  judgment,  and  entitled  them  to  remain  in  office 
pending  the  appeal.  {Covarrubias  v.  Supervisors,  supra;  Spears 
V.  County  of  Modoc,  101  Cal.  303,  304;  Pierce  v.  Birkholm,  110 
Cal.  669;  Harris  v,  Bamhari,  97  Cal.  550;  Naftzger  v.  Gregg^ 
99  Cal.  83;  37  Am.  St.  Rep.  23;  Estate  of  Blythe,  99  Cal.  472; 
Brown  v.  Campbell,  100  Cal.  646;  38  Am.  St.  Rep.  314;  Ruggles 
r.  Superior  Court,  103  Cal.  125;  People  v.  Treadwell,  66  Cal. 
400;  Bom  v.  Horstmann,  80  Cal.  452;  In  re  SchedeJ,  69  Cal. 
241;  In  re  Woods,  94  Cal.  566;  Stateler  v.  Superior  Court,  107 
Cal.  536;  Pennie  v.  Superior  Court,  89  Cal.  31;  Dennery  v.  Sur- 
perior  Court,  84  Cal.  7;  Palache  v.  Hunt,  64  Cal.  473;  Have- 
mpyer  v.  Supenor  Court,  84  Cal.  380,  381;  18  Am.  St.  Rep.  192; 
Murray  v.  Green,  64  Cal.  363;  Kirsch  v.  Kirsch,  113  Cal.  56.) 
There  can  be  no  right  o|  a  successor  until  the  determination  of 
the  rights  of  the  predecessor  in  office.  {State  v,  Williams,  25 
Minn.  340.)  Forcible  disposesssion  counts  for  nothing.  {State 
V.  Draper,  48  Mo.  213.)  Recognition  of  the  mayor  counts  for 
nothing.  {Braidy  v.  Theritt,  17  Kan.  468.)  Possession  was 
never  surrendered  by  the  de  jure  elected  board,  and  the  present 
title  to  the  office  de  jure  draws  to  it  the  possession  de  facto, 
where  the  incumbency  is  contested.  {State  v.  Mayor,  supra; 
People  17.  Scrugham,  20  Barb.  302,  305;  Hallgren  v.  Campbell, 
82  Mich.  255,  262;  21  Am.  St.  Rep.  557;  Metsker  v.  Nenlly,  41 
Kan.  122;  13  Am.  St.  Rep.  269;  State  v.  John,  supra;  State  v. 
Jaynes,  supra;  Lawrence  v.  Hanley,  84  Mich.  399,  403,  404.) 

Thomas  V.  Cator,  for  Intervenor,  Joseph  Greenberg,  and  in 
support  of  the  application  for  writ  of  mandate. 

The  judgment  in  case  of  Fitch  v.  Supervisors  is  void  upon  its 
face^  and  may  be  collaterally  attacked.     {Ex  parte  Nielsen,  131 
^  U.  S.  176;  Ex  parte  Cuddy,  131  U.  S.  280;  People  v.  Liscomb, 

60  N.  Y.  559;  19  Am.  Rep.  211.)  The  statute  of  1881,  under 
which  that  proceeding  was  had  is  unconstitutional,  forfeiture 
of  office  not  being  a  penalty  within  the  meaning  of  article  XIV 
of  the  constitution.  {Chicago  etc.  R.  R.  Co,v,  People,  67  111.  11; 
16  Am.  Rep.  599;  People  v.  Nedrow,  122  111.  366,  367.)  The 
removal  of  an  entire  board,  including  the  innocent  with  the 
guilty,  is  not  due  process  of  law.     {Chicago  etc.  R.  R.  Co,  v.  Peo- 
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pie,  supra.)  The  statute  authorizes  only  the  board  to  be  heard 
and  denies  a  hearing  to  its  innocent  members.  But  the  right 
to  a  hearing  is  essential  to  due  process  of  law  against  any  in- 
dividual or  officer.  {Ex  parte  Robinsoiiy  19  Wall.  505,  512.) 
The  statute  violates  article  VI,  section  20  of  the  constitution, 
in  authorizing  a  prosecution  in  the  name  of  a  private  person. 
The  right  of  a  defendant  to  be  prosecuted  for  a  public  offense 
in  the  name  of  the  people  is  a  constitutional  right,  and  this 
provision  is  mandatory  and  self -executing.  {Hyatt  v.  AUen, 
54  Cal.  353;  Ewing  v.  Mining  Co.,  56  Cal.  649.) 

H.  T.  Cresswell,  William  T.  Baggett,  George  W.  Schell,  and 
E.  W.  McKinstry,  for  Respondent. 

Mandamus  cannot  be  resorted  to  compel  a  ministerial  officer 
to  accept  one  of  two  tax  levies  presented  by  contending  boards 
of  supervisors,  thus  compelling  him  to  act  in  a  particular  way. 
{Flagley  v.  Hubbard,  22  Cal.  35;  People  v.  Weston,  28  Cal.  640.) 
The  title  to  office  cannot  be  inquired  into  upon  mandamus, 
{People  V.  Olds,  3  Cal.  167;  58  Am.  Dec,  398;  Fish  v.  Weather- 
wax,  2  Johns.  Cas.  217;  People  v.  Stevens,  5  Hill,  616;  Kelly  v. 
Edwards,  69  Cal.  460;  Stale  v.  John,  SI  Mo.  IS;  Leach  v.  Cos- 
sidy,  23  Ind.  449;  Meredith  v.  Supervisors,  50  Cal.  433;  People 
V.  Harvey,  62  Cal.  508;  People  v.  Sassovich,  29  Cal.  480;  Hull  r. 
Superior  Court,  63  Cal.  177;  Satterlee  v.  San  Francisco,  23  Cal. 
314.)  The  supreme  court  has  no  original  jurisdiction  of  a  pro- 
peeding  to  try  title  to  an  office.  {People  v,  Harvey,  supra.) 
There  is  no  appeal  from  the  judgment  in  the  suit  of  Fitch  v. 
Supervisors.  (Const.,  art.  VI,  sec.  4;  Houghton^s  Appeal,  42  Cal. 
35;  Bixler's  Appeal,  59  Cal.  550;  In  re  Curtis,  108  Cal.  661; 
Wheeler  v.  Donnell,  110  Qal.  655.)  No  appeal  therefrom  could 
operate  as  a  stay  of  proceedings.  (Code  Civ.  Proc.,  sec.  997.) 
The  judgment  of  removal  was  self-executing,  and  its  operation 
as  such  could  not  be  destroyed  or  impaired  by  appeal.  {Fos- 
ter v.  Superior  Court,  115  Cal.  279;  Dulin  v.  Pacific  etc.  Co.,  98 
Cal.  304;  Walls  v.  Palmer,  64  Ind.  493;  Welch  v.  Cook,  7  How. 
Pt.  282;  People  v.  Conover,  6  Abb.  Pr.  220;  Allen  v.  Pobinson^ 
17  Minn.  120;  Fulgham  v.  Johnson,  40  Ga.  164;  Ellison  v.  Ral- 
eigh, 89  N.  C.  125;  Utica  Ins.  Co.  v.  Scott,  8  Cow.  721,722.) 
In  80  far  as  a  judgment  has  been  executed,  its  operation  can- 
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not  be  stayed  by  appeal,  so  as  to  have  any  retroactive  effect 
upon  the  execution  of  the  judgment.  {Gutierrez  v,  Superior 
Court,  106  Cal.  171;  Board  etc.  v.  Gorman,  19  Wall.  661;  Run- 
yon  V.  Bennett,  4  Dana  (Ky.)  598;  29  Am.  Dec.  431;  Ellison  v. 
Raleigh,  supra.)  The  levy  of  the  old  board  is  invalid  as  it  lacks 
the  signature  of  the  mayor.  (Stats.  1897,  p.  190;  People  v» 
MeCreery,  34  Cal.  432.) 

M.  M.  Maginnis,  Amicus  Curix. 

Under  section  1  of  article  XIV  of  the  constitution  the  board 
of  supervisors  is  not  liable  to  any  "  further "  or  additional 
processes  or  penalties,  for  failure  to  fix  water'  rates  in  the 
month  of  February;  unless  it  has  first  been  subjected  to  "per- 
emptory process  to  compel  action  at  the  suit  of  any  party  in- 
terested," and  the  removal  of  the  board  of  supervisors  from 
office  in  a  case  where  there  has  been  no  peremptory  process  to 
compel  action,  is  without  constitutional  authority  and  void. 

HENSHAW,  J. — This  is  an  original  proceeding  in  mandate, 
brought  to  compel  the  auditor,  as  the  performance  of  an  official 
duty,  to  compute  and  enter  the  taxes  upon  the  assessment-roll  in 
conformity  with  the  rates  fixed  by  orders  of  a  body  claiming  to  be 
the  board  of  supervisors  of  the  city  and  county  of  San  Francisco, 
which  body  for  convenience  may  hereafter  be  designated  the  old 
board. 

Ther  auditor  made  answer.  Certain  facts  were  admitted;  to  oth- 
ers, upon  which  issue  was  joined,  evidence  was  addressed.  They 
will  be  set  forth  as  may  be  necessary  for  the  consideration  of  the 
legal  propositions  calling  for  determination. 

1.  By  respondent  it  is  first  insisted  that  as  there  are  two  bodies, 
each  claiming  to  be  and  acting  as  the  board  of  supervisors,  before 
the  writ  prayed  for  may  issue  title  to  the  office  must  be  tried: 
that  mandamus  will  not  lie  to  try  title  to  office,  and  that  there- 
fore the  application  for  the  writ  must  be  denied.  The  facts  bear- 
ing upon  this  matter  are  the  following:  A  proceeding  was  insti- 
tuted in  the  superior  court  based  upon  the  provisions  of  article 
XrV,  section  1,  of  the  constitution,  and  upon  an  act  entitled  *^An 
act  to  enable  the  board  of  supervisors,*'  etc.  (Stats.  1881,  p.  54), 
to  remove  the  old  board  from  office  for  its  failure  to  fix  water 
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rates  in  the  month  of  February.  A  judgment  of  removal  was  en- 
tered against  the  board,  and  against  the  individual  members  com- 
posing it,  upon  September  16,  1897,  and  upon  the  same  day  the 
defendants  gave  notice  of  and  perfected  their  appeal. 

The  governor  of  the  state  and  the  mayor  of  San  Francisco,  each 
deeming  that  vacancies  were  created  by  the  judgment,  and  that 
in  himself  was  vested  the  power  to  fill  them,  appointed  the  same 
twelve  men  as  supervisors,  who  may  be  described  as  constituting 
the  new  board.  Mixed  questions  both  of  fact  and  law  are  here 
presented  as  to  the  validity  of  the  appointments,  the  time  of 
qualification,  and  the  like,  which  we  need  not  pause  to  determine. 
The  undisputed  facts  are  that  the  new  board  met  upon  the  morn- 
ing of  September  16,  1897,  the  mayor  sitting  with  it,  and  then 
and  thereafter  contended  and  contends  that  it  is  the  de  jurs 
board  of  supervisors,  and  that  in  any  event  it  is  the  de  facto 
board.  A  majority  of  the  old  board  met  in  pursuance  to  adjourn- 
ment upon  the  afternoon  of  the  same  day  in  the  board  rooms  of 
the  City  Hall,  and  thereafter  continued  to  hold  meetings  from 
time  to  time,  and  to  transact  business,  the  mayor  and  the  clerk, 
however,  refusing  to  recognize  its  ofl&cial  existence.  Upon  the 
morning  of  Monday,  the  twentieth  day  of  September,  the  old 
board  was  in  personal  possession  of. the  board  rooms;  the  new 
board  was  convened  to  meet  at  the  same  place.  Upon  the  re- 
fusal of  the  members  of  the  old  board  to  vacate  their  seats  and 
the  room,  they  were  removed  by  physical  force  through  the  in- 
strumentality of  the  police,  acting  under  instructions  of  the 
mayor.  They  then  convened  in  an  adjoining  committee  room, 
and  from  this  in  like  manner  were  ejected.  Access  to  the  board 
rooms  being  thus  denied  them,  their  subsequent  meetings  were 
held  in  the  corridors  of  the  City  Hall,  and  finally  in  a  room  of  a 
neighboring  hotel.  Both  boards  framed  appropriate  orders,  and 
presented  their  tax  rates  to  the  auditor.  He  accepted  neither. 
Upon  his  refusal  to  act,  this  proceeding  was  instituted. 

It  is  not  disputed  that  it  is  the  express  duty  of  the  auditor 
to  recognize,  compute,  and  enter  the  tax  levy  in  accordance  with 
the  rate  fixed  by  the  board  of  supervisors.  (Pol.  Code,  sees.  3714, 
3731,  3732.)  It  is  not  questioned  but  that  one  or  the  other  of 
the  rates  presented  is  legal,  and  should  be  accepted  by  the  auditor 
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as  an  act  especially  enjained  upon  him  by  law.  Yet,  notwith- 
standing that  mandamiLS  lies  to  compel  the  performance  of  such 
an  act,  and,  indeed,  that  it  is  usually  the  only  effective  proceeding 
for  the  purpose,  it  is  contended  that  in  this  case  it  will  not  lie, 
because  title  to  ofl&ce  is  necessarily  involved.  Since  the  auditor 
could  malce  the  same  defense  to  an  attempt  by  the  new  board  to 
compel  him  to  recognize  its  rate,  it  would  then  result  that  per- 
formance of  this  most  important  ofl&cial  duty  could  never  be 
speedily  or  effectively  enforced,  or  enforced  at  all.  It  is  the  un- 
doubted rule  that  mandamus  does  not  lie  to  try  title  to  office. 
But  this  is  founded  upon  the  just  and  expedient  principle  that 
the  writ  will  never  issue  when  the  remedy  at  law  is  plain,  speedy, 
and  adequate.  An  application  for  a  writ  of  mcmdatc  to  try  title 
to  office  would  be  answered  at  once  by  the  suggestion  that  the 
law  affords  adequate  process  and  procedure  by  an  action  of  quo 
warranto  or  usurpation  of  office.  But  when  the  writ  is  invoked 
to  enforce  a  specific  duty,  and  remedies  at  law  are  not  adequate, 
aid  will  not  be  refused  merely  because  occupancy  or  incumbency 
or  title  is  incidentally  involved.  It  will  act  unde^  such  circum- 
stances as  does  equity,  and  inquire  into  and  determine  rights  so 
far  as,  but  no  further  than,  may  be  necessary  to  the  granting  of 
the  relief  sought.  The  cases  in  which  the  doctrine  is  invoked 
that  mandamus  will  not  lie  to  try  title  to  office  are  those  like 
People  V.  Olds,  3  Cal.  167,  58  Am.  Dec.  398,  and  Kelley  v.  Ed- 
wards, 69  Cal.  460,  where,  the  respondent  being  admitted  or 
proved  to  be  at  least  a  de  facto  officer,  the  express  pur- 
pose of  the  action  upon  the  part  of  the  petitioner  is  to 
establish  in  himself  a  superior  legal  right  to  the  office. 
And  this  the  courts  uniformly  hold  may  not  be  done  in 
mandamus.  For  it  once  being  established  that  the  respond- 
ent is  a  de  facto  officer,  as  the  law,  for  grave  reasons  of 
public  policy,  holds  valid  the  acts  of  such  an  officer,  the 
question  of  legal  title,  which  alone  is  sought  to  be  litigated, 
will  be  relegated  to  another  forum.  So  in  a  case  such  as  the  pres- 
ent, if  it  be  either  admitted  or  established  that  one  or  another  of 
the  boards  is  a  de  facto  body,  the  need  of  further  inquiry  comes  to 
an  end,  since  the  official  acts  of  that  body  are  entitled  to  recog- 
nition by  the  auditor  and  are  valid.    In  support  of  this  principle 
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may  be  cited  Lawrence  v.  Hartley ^  84  Mich.  399;  State  t?.  Draper^ 
48  Mo.  213;  State  v.  Atlantic  City,  52  N.  J,  L.  832;  People  v. 
Scrugham,  20  Barb.  302;  CroweU  v.  Lambert,  10  Minn.  369;  State 
V.  Johnson,  35  Fla.  2;  State  v.  Jaynes,  19  Neb.  161;  State  v. 
John,  81  Mo.  13;  Johnston  v.  Jones,  23  N.  J.  Eq.  216;  Merchants^ 
Nat.  Bank  v.  Burnet  Co.,  32  N.  J.  Eq.  236;  State  v.  Williavis,  25 
Minn.  340. 

So  the  question  of  the  legal  title  to  the  office^  as  between  the 
contending  boards^  is  not  involved  in  this  proceeding,  for  it  is  the 
right  of  either  to  act,  as  contradistinguished  from  the  title  which 
either  has  to  the  office,  into  which  this  inquiry  goes;  and  even 
if  the  law  were  not  so  well  settled  as  it  is  in  favor  of  the  power 
of  the  court  to  enter  upon  such  inquiry  in  mandamus,  the  grave 
consequences  which  must  follow  the  present  unsettled  condition 
of  municipal  affairs,  the  delay,  confusion^  and  injurj'  to  private 
and  public  interests  by  reason  of  the  uncertainty,  the  disaster 
which  would  follow  a  failure  to  levy  and  collect  taxes,  and  the 
high  demand  of  public  policy  that  public  officers  should  be  pos- 
itively known,  and  the  terms  and  tenures  of  their  offices  definite- 
ly assured,  would  be  warrant  enough  to  prompt  a  court  to  re- 
tain this  proceeding,  when  no  express  law  prohibits  it. 

2.  Upon  the  hearing,  argument  was  advanced  to  show  the  un- 
constitutionality of  the  act  under  which  these  proceedings  were 
had.  If  these  arguments  are  sound,  it  would  of  necessity  follow 
that  the  judgment  of  the  trial  court  is  not  merely  voidable  upon 
appeal,  but  absolutely  void.  These  questions  are  passed,  not  as 
being  unimportant,  but  as,  being  more  appropriate  for  determina- 
tion upon  the  appeal  from  the  judgment. 

3.  Upon  the  character  of  the  proceeding  before  the  trial  court, 
it  was  insisted  by  respondent  that  it  was  essentially  criminal,  and 
that  under  a  criminal  judgment  of  forfeiture  an  appeal  does  not 
stay  the  execution  of  the  judgment,  nor  reinstate  the  evicted  offi- 
cer. Some  countenance  is  given  to  this  contention  by  the  defini- 
tion of  crime  in  the  Penal  Code  (sec.  15),  and  by  the  language 
of  the  act  itself,  which  designates  the  failure  to  fix  rates  as  "mal- 
feasance,'* of  which  the  board  is  to  be  "deemed  guilty/*  and  pro- 
vides for  a  "forfeiture*'  of  office  upon  "conviction."  But  the 
legislature  may  provide  that  an  act  of  misfeasance,  nonfeasance, 
or  malfeasance — ^in  short,  any  dereliction  in  official  duty — ^may 
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work  a  forfeiture  of  oflBlce,  yet  that  act  need  not  necessarily  be  a 
crime.  It  may  be  made  a  crime  punishable  by  forfeiture  under 
criminal  proceeding;  but  equally  it  may  be  made  a  dereliction 
working  a  forfeiture  under  civil  process.  Prolonged  absence  of 
judicial  officers  from  the  state  (Const.,  art.  VI,  sec.  9),  the  failure 
of  the  sheriff  promptly  to  account  for  fees  collected  (Pol.  Code, 
sec.  4186),  are  acts  working  forfeiture  of  office,  which  may  be  ex- 
acted in  a  civil  trial.  In  this  case  the  proceedings  ah  initio  were 
civil  in  form.  The  action  was  at  the  instance  and  in  the  name  of 
a  private  individual,  the  defendants  for  process  were  served 
with  the  summons  required  in  a  civil  action,  and  throughout  the 
cause  was  conducted  as  would  be  a  civil  trial  without  a  jury. 
Finally,  respondent's  contention  that  the  proceeding  is  criminal, 
if  upheld,  works  the  utter  destruction  of  his  cause.  For,  if  crim- 
inal, then  indisputably  defendants  were  denied  a  right  reserved 
to  them  and  to  all  by  the  constitution  of  the  state,  namely,  that 
all  prosecutions  shall  be  conducted  in  the  name  and  by  the  au- 
thority of  the  people  of  the  state  of  California,  and  not  by  a  pri- 
vate person.  (Const.,  art.  XI,  sec.  20.)  But  it  is  not  necessary 
to  decide  whether  the  proceeding  was  or  was  not  criminal.  The 
matter  will  be  discussed  upon  the  assumption  that  it  was  a  civil 
action,  since  otherwise  it  cannot  be  upheld. 

4.  Treating,  then,  the  judgment  in  the  case  of  Fitch  v.  Board 
of  Supervisors  as  a  judgment  rendered  in  a  special  civil  proceed- 
ing of  summary  character,  it  is  next  insisted  by  respondent  that 
the  constitution  has  not  provided  for  appeals  in  such  proceedings, 
that  the  legislature  has  not  the  power  to  do  so,  and  that  the  judg- 
ment of  the  trial  court  is,  therefore,  an  absolute  finality.  Were 
this  question  a  new  one,  much  weight  would  be  due  respondent's 
argument  upon  the  matter.  But  for  the  following  reasons  it 
cannot  be  opened  for  decision  as  res  nova  et  Integra:  1.  Because, 
under  identical  language  in  the  earlier  constitution  of  the  state 
(Const.  1849,  art.  IV,  sec.  19;  Const.  1879,  art.  IV,  sec.  18),  it 
was  held  by  our  predecessors  that  the  constitution  itself  empow- 
ered the  legislature  to  provide  for  appeals  in  special  proceedings; 
2.  In  re-enacting  in  the  later  constitution  the  language  of  the 
earlier,  it  will  be  concluded  that  it  was  adopted  with  the  inter- 
pretation and  construction  which  the  courts  had  enunciated 
{Sharon  v.  Sharon,  67  Cal.  185;  Lord  d.  Dunster,  79  Cal.  477; 
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McBean  v.  Fresno,  112  Cal.  159;  63  Am.  St.  Rep.  191);  3.  Since 
the  adoption  of  the  present  constitution,  this  court,  in  accordance 
with  that  principle  and  under  the  authority  of  sections  52 
and  939  of  the  Code  of  Civil  Trocedure,  has  unquestion- 
ingly  retained  jurisdiction  of  such  appeals  in  a  multitude  of 
cases  of  different  kinds;  and  this  long  acquiescence  and  sanc- 
tion both  by  the  legislature  and  by  the  courts  fixes  the 
construction;  4.  The  precise  question  was  before  this  court 
in  Bank  in  18S9,  and  it  was  then  held  without  dissent 
that  the  present  constitution  was  not  more  restrictive  than 
the  earlier,  and  that  the  supreme  court  had  appellate  juris- 
diction in  such  cases.  {Lord  v,  Dunster,  supra.)  It  is  said:  *TJn- 
der  these  circumstances,  and  in  view  of  the  fact  that  there  is  noth- 
ing in  the  language  of  the  constitution  of  1879  making  the 
original  jurisdiction  of  the  superior  court  final  or  conclusive  to 
any  extent  greater  than  was  that  of  the  county  court  in  such  cases, 
or  rcfetiicting  the  right  of  appeal  to  this  courts  we  do  not  feel  call- 
ed upon  to  say  whether  the  reasoning  of  the  court  in  Knowles  v. 
Yates  is  sound.  It  is  sufficient  to  say  that  the  conclusion  therein 
rerched  has  been  sanctioned  by  long  acquiescence  on  the  part  of 
the  legislature  and  the  courts.  It  has  been  decided  that  'a  con- 
temporaneous exposition,  even  of  the  constitution  of  the  United 
States,  practiced  and  acquiesced  in  for  a  period  of  years,  fixes  the 
construction.^  (1  Kent's  Commentaries,  465,  note;  Packard  v. 
Richardson,  17  Mass.  143;  9  Am.  Dec.  123;  Curtis  v.  Leaviltj 
15  N.  Y.  217;  People  v.  Fitch,  1  Cal.  523;  Civ.  Code,  sec.  3535.) 
When  the  framers  of  the  constitution  employ  terms  which  have 
received  judicial  interpretation,  and  have  been  put  into  practice 
under  a  fonner  constitution  so  as  to  receive  a  definite  meaning 
and  application,  it  is  safe  to  give  them  the  signification  which 
has  been  sanctioned  by  such  interpretation,  unless  it  is  apparent 
from  the  language  used  that  a  more  general  or  restricted  sense 
was  intended.  In  determining  the  meaning  of  a  constitutional 
provision,  it  will  be  presumed  that  those  who  framed  and  adopted 
it  were  conversant  with  the  interpretation  which  had  been  put 
upon  it  under  the  constitution  from  which  it  was  copied;  and  this 
is  the  rule  even  as  to  provisions  taken'  from  the  constitutions  of 
other  states — the  judicial  construction  placed  upon  them  in  the 
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states  from  which  they  are  taken  will  be  followed  by  the  courts 
in  the  state  which  adopts  them/^ 

Lastly,  in  In  re  Marks,  45  Cal.  199,  which  was  a  special  pro- 
ceeding such  as  this  to  remove  an  oflBicer  for  misconduct,  it  was 
held  that  an  appeal  would  lie.  In  that  case,  the  act  itself  pro- 
vided for  an  appeal,  while  now  the  right  of  appeal  is  conferred 
by  sections  52  and  939  of  the  Code  of  Civil  Procedure. 

5.  What  may  be  the  effect  of  the  appeal  in  a  case  such  as  this 
is  a  question  fully  answered  in  Covarruhias  v.  Supervisors,  52  Cal. 
i}22,  Covarrubias,  sheriff  of  the  county,  had  been  removed  from 
office  by  summary  civil  procedure.  Upon  the  day  of  the  entry  of 
the  judgment  he  perfected  his  appeal.  The  supervisors,  believ- 
ing a  vacancy  to  exist  in  the  office,  were  about  to  fill  it,  when 
Covarrubiivs,  made  application  to  the  supreme  court  for  a  writ  of 
prohibition.  It  was  held  that  he  had  an  appeal  from  the  judg- 
ment of  the  trial  court,  and  that  the  appeal,  when  well  taken, 
"ipso  facto  operated  a  supersedeas/*  Whether,  then,  the  judg- 
ment in  such  a  case  be  considered  a  self-executing  judgment  or 
not,  the  appeal  is  equally  self-executing  and  restores  the  oflBicer 
to  his  rights  of  oflSce  until  its  final  determination.  Nor  could 
the  facts,  if  they  be  deemed  proved,  that  the  new  board  was  ap- 
pointed and  qualified  and  met  and  organized  before  the  judgment 
was  entered  and  the  appeal  taken,  affect  in  any  way  the  legal  sit- 
uation.   The  case  is  not  that  of  an  official  who,  ofter  judgment, 

I  retires  from  his  office  and  leaves  it  to  his  appointed  successor, 

who,  clothed  with  its  insignia  and  surrounded  by  its  indicia,  acts 
in  an  official  capacity.  Thereafter,  if  the  ousted  officer  who  had 
thus  voluntarily  retired  should  endeavor  in  mandamus  to  assert 
a  legal  title  against  one  who  was  clearly  de  facto,  the  court,  as  has 
been  said,  would  in  such  a  proceeding  go  no  further  than  to  de- 
termine that  the  office  was  full  de  facto.  But  in  this  case  there 
was  never  any  voluntary  surrender  or  withdrawal  upon  the  part 
of  the  old  board.  It  maintained  its  right  to  act,  and  continued 
to  act,  as  a  board  of  supervisors  during  all  the  time.  So  also,  it 
is  true,  did  the  new  board;  but  there  cannot  be  at  one  and  the 

^*  same  time  two  de  facto  officers,  any  more  than  there  can  be  two 

de  jure  officers.  This  case  is  one  where  two  contending  boards 
are  simultaneously  acting  and  claiming  the  right  to  act.     In  such 
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a  case,  it  ia  sometimes  said  that  the  title  to  the  office  de  jure  draws 
to  it  the  possession  de  facto.  {State  v.  Atlantic  City,  supra.) 
This,  however,  is  but  a  concise  expression  of  the  rule  that  in  man- 
damus, where  coDflicting  boards  or  officers  are  acting  simultane- 
ously, each  under  a  claim  of  right>  since  there  cannot  be  two 
de  facto  boards  or  officers,  that  one  alone  will  be  recognized  as  the 
de  facto  board  or  officer  which  is  acting  at  the  time  under  the 
better  apparent  legal  right.  {Braidy  v.  Theriity  17  Kan.  468; 
Hamlin  v.  Kassafevy  15  Or.  456;  3  Am.  St.  Rep.  176;  Stat^  v. 
Draper^  supra;  State  t?.  Johnson^  eupra;  Lawrence  v,  Hanley^ 
supra;  State  v,  Atlantic  City^  supra.) 

Until  the  judgment  of  removal,  the  old  board  was  the  unques- 
tioned de  jure  and  de  facto  body.  Upon  the  day  of  the  entry  of 
the  judgment  an  appeal  from  it  was  perfected.  The  members 
of  the  old  board  never  abandoned  their  offices,  but  always  acted 
and  claimed  the  right  to  act  Even  if  it  be  said  that  the  judg- 
ment waa  self-executing,  and  that  a  vacancy  existed  upon  the 
entry  of  judgment  by  operation  of  law  and  without  process  of 
the  court,  it  must  necessarily  follow,  under  the  decision  in  the 
Covarrubias  case,  that  it  existed  only  until  an  appeal  from  the 
judgment  was  perfected,  and  that  this  appeal  restored  the  incum- 
bent to  his  rights  of  office  until  final  determination  of  the  contrcv- 
versy,  and  that,  therefore,  the  better  present,  apparent,  legal  right 
is  with  the  old  board. 

6.  The  final  contention  of  the  respondent  in  the  matter  is, 
that  the  levy  of  the  old  board  is  illegal  and  invalid  because  it 
lacks  the  signature  of  the  mayor  of  the  city  and  county  of  San 
Francisco.  That  signature  in  terms  is  required  by  the  provisions 
of  an  act  of  the  legislature  of  1897,  entitled  ^'An  act  to  require 
ordinances  and  reeolutiona  passed  by  the  city  council,  or  other 
legislative  body  of  any  municipality,  to  be  presented  to  the  mayor, 
or  other  chief  executive  officer  of  such  municipality,  for  his  ap- 
proval.*' (Stats.  1807,  p.  190.)  Prior  to  the  passage  of  this  act 
it  was  not  required.  {Truman  v.  Board,  110  Cal.  128.)  But  be- 
fore this  act  it  had  been"  believed  by  the  legislature  and  by  the 
people  that  it  would  be  wiser  to  relieve  charters  of  cities  from  the 
operation  of  general  laws  affecting  municipal  affairs,  lest  other- 
wise there  would  be  danger  of  the  charter  provisions  being  en- 
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tirely  "frittered  away."  In  accordance  with  this  belief,  an  amend- 
ment to  the  constitution  was  adopted  in  1895  (Stats.  1895,  p.  450) 
providing  that  "cities  and  towiiS  heretofore  or  hereafter  organ- 
ized, and  all  charters  thereof  framed  or  adopted  by  authority  of 
this  constitution,  except  in  municipal  affairs,  shall  be  subject 
to  and  controlled  by  general  laws."^  The  amendment  is  found 
in  the  italicized  words.  The  act  of  1897  imquestionably  deals 
with  a  municipal  affair,  the  mode  and  manner  of  the  passage  of 
ordinances  and  resolutions  provided  for  in  the  charter.  Under 
this  constitutional  amendment,  such  acts  now  apply  only  to  cities 
and  to  their  charters  which  have  organized  under  the  general 
scheme  embraced  in  the  municipal  corporation  act.  (Stats.  1883, 
p.  93.)  San  Francisco  is  not  one  of  such  cities,  and  the  act  of 
1897  has,  therefore,  no  application  to  it. 

For  the  foregoing  reasons,  a  peremptory  writ  of  mandate 
should  issue  as  prayed  for,  and  it  is  ordered  accordingly. 

Beatty,  C.  J.,  Van  Fleei^  J.,  Harrison,  J.,  McFarland,  J.,  and 
Temple  J.,  concurred,    y 

GAEOUTTE,  J.,  concurring. — Section  1  of  the  act  of  the  leg- 
islature found  in  the  Statutes  of  1881,  which  deals  with  the  fixing 
of  water  rates,  casts  a  duty  upon  the  board  of  supervisors  of  the 
city  and  county  of  San  Francisco  of  fixing  those  rates  in  the 
month  of  February  of  each  year.  Section  8  of  the  same  act  de- 
clares: "Any  board  of  supervisors  or  other  legislative  body  of 
any  city  and  county,  city,  or  town,  which  shall  fail  or  refuse  to 
perform  any  of  the  duties  prescribed  by  this  act  at  the  time  and 
in  the  manner  hereinbefore  specified,  shall  be  deemed  guilty  of 
malfeasance  in  office,  and,  upon  conviction  thereof  at  the  suit 
of  any  interested  party  in  any  court  of  competent  jurisdiction, 
shall  be  removed  from  office."  The  board  of  supervisors  of  the 
city  and  county  of  San  Francisco  failed  to  fix  water  rates  in  the 
month  of  February,  and  thereupon,  at  the  suit  of  one  Fitch,  and 
under  the  authority  found  in  the  aforesaid  section  of  the  act  of 
1881,  the  supervisors  of  said  city  and  county  have  been  removed 
from  office  by  the  judgment  of  the  superior  court. 

The  construction  given  this  act  by  the  learned  judge  of  the 
trial  court,  as  evidenced  by  the  judgment  rendered,  is  that  the 
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word  *1)oard'*  has  reference  to  and  includes  individually  all  the 
members  of  the  board.  This  is  apparent  when^  upon  inspec- 
tion, we  find  the  judgment  removing  each  member  of  the  boaixl 
from  office.  This  construotion  is  evidently  the  sound  one,  and 
the  only  reasonable  one  that  can  be  given  the  act,  for  a  *T)oard 
of  supervisors"  is  an  entity  only  when  in  session.  It  could  not  be 
guilty  of  a  malfeasance  in  office,  and  certainly  could  not  be  con- 
victed of  a  malfeasance  in  office.  Again,  the  *Tx>ard"  holds  no 
office,  and  therefore  of  necessity  could  not  be  removed  from  office. 
Hence,  the  section  has  no  intelligible  meaning,  unless  the  word 
"malfeasance"  be  held  as  applying  to  the  members  individually 
constituting  the  board.  This  is  the  necessary  construction  of  the 
act,  end  such  construction  renders  it  palpably  unconstitutional. 
It  violates  fundamental  principles  of  law.  The  legislature  has 
no  power  arbitrarily  to  deprive  men  of  valuable  rights.  It  has 
no  power  to  declare  an  office  forfeited  because,  forsooth,  the  hold- 
er of  another  office  has  failed  to  do  his  duty.  Justice  is  not  ad- 
ministered that  way.  Proceedings  under  this  section  are  quasi 
criminal,  and  one  person  may  not  be  punished  for  the  crimes  of 
another.  Under  this  section  the  innocent  and  the  guilty  are 
punishable  alike,  and  the  law  never  justifies  the  punishment  of  a 
person  who  has  committed  no  crime.  A  public  official  who  has 
done  his  duty  in  all  things  is  not  guilty  of  malfeasance  in  office, 
and  the  legislature  has  no  power  to  so  declare.  If  section  8 
of  the  act  had  declared  the  penalty  to  be  a  fine  of  five  hundred 
dollars,  or  an  imprisonment  in  the  county  jail  for  thirty  days, 
rather  than  removal  from  office,  it  could  hardly  be  contended  by 
anybody  that  a  supervisor  who  had  done  everything  in  his  power 
to  carry  out  the  law  in  the  fixing  of  water  lutes  could  be  fined 
or  imprisoned  because  the  rates  were  not  fixed  in  the  month  of 
February.  No  act  of  the  legislature  could  furnish  legal  justifica- 
tion for  such  a  proceeding;  and  the  fact  that  this  judgment  is  one 
of  forfeiture  of  office,  rather  than  fine  or  imprisonment,  is  wholly 
immaterial. 

The  legislature  has  power  to  fix  the  tenure  of  office.  It  has  the 
power  to  declare  that  upon  the  happening  of  a  certain  event  that 
official  tenure  shall  cease;  but  it  is  evident  that  such  was  not  the 
intention  here.    By  this  act  the  legislature  was  not  fixing  terms 
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of  oflBoe.  This  section  was  enacted  in  furtherance  of  the 
constitutional  provision  which  provides  that  the  legislature  may 
declare  penalties  for  a  failure  to  fix  water  rates.  The  purpose  of 
the  legislature  in  enacting  section  8  was  to  visit  a  penalty  upon 
each  member  of  the  board  of  supervisors  in  the  form  of  a  for- 
feiture of  office  for  a  neglect  of  the  board  to  fix  rates.  The  phrases 
"guilty  of  malfeasance  in  office/'  and  "upon  conviction/'  which 
are  found  in  the  act^  abundantly  indicate  that  this  was  the  pur- 
pose of  the  section. 

Section  11  of  article  XX  of  the  constitution  declares:  *Ol<awfl 
shall  be  made  to  exclude  from  office,  serving  on  juries,  and  from 
the  right  of  suffrage,  persons  convicted  of  bribery,  perjury,  for- 
gery, malfeasance  in  office,  or  other  high  crimes.''  We  here  find 
"malfeasance  in  office"  placed  in  the  category  of  high  crimes,  and 
the  legislature  directly  empowered  to  cut  off  the  rights  of  citizen- 
ship from  all  those  adjudged  guilty  thereof.  The  supervisors 
have  been  convicted  of  malfeasance  in  office.  Qrave  conse- 
quences follow  from  such  a  conviction,  and  no  legislative  act, 
however  explicit  its  intention,  can  visit  those  consequences  upon 
innocent  men. 

For  the  foregoing  reasons,  the  law  is  unconstitutional,  the 
judgment  of  the  trial  court  removing  the  individual  members  of 
the  board  of  supervisors  from  office  void,  and  the  writ  of  mandate 
should  issue.    I  concur  in  the  judgment. 


[No.  19466.    In  Bank.-Octobep  7,  1807.] 
CALIFORNIA  LOAN  AND  TEUST  COMPANY,  Eeepondent, 
V.  H.  F.  WEIS,  aud  H.  W.  WEINEKE,  as  Tax  Collector  of 
San  Diego  County,  Appellants. 

Taxatiow— Paeamount  Likh.— The  legislature  has  power  to  make  the  lien  of 
taxes  paramount  to  all  other  liens  upon  land,  so  that  where  sale  is 
made  the  purchaser  takes  title  free  from  encumhrance. 

Id.— TiTLB  OF  PuRCHASKB— Lien  of  Pbbsonal  Psopxstt  Tax.— Under  section 
3717  of  the  Political  Code,  every  tax  due  upon  personal  property 
is  a  lien  upon  the  real  property  of  the  owner  thereof  from  and  after 
12  o'clock,  M.,  of  the  first  Monday  in  March  in  each  year;  and  in 
pursuance  of  the  provisions  of  article  XIII,  section  4,  of  the  con- 
stitution, and  of  sections  3716  and  3788  of  that  code,  such  lien,  and 
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the  title  which  a  purchaser  gets  under  a  sale  of  the  land  for  de- 
linquent personal  property  taxes,  is  paramount  to  the  lien  of  a 
mortgage  which  attached  to  the  land  prior  to  the  lien  of  such  tax. 

Id.— Dblinquknt  List— Addition  of  Pebsonal  Pbopkbty  Tax.— In  section  37M 
of  the  Political  Code,  requiring  the  delinquent  list  to  contain  the 
amount  of  taxes  and  costs  due,  opposite  each  name  aud  description, 
"with  the  taxes  due  on  personal  property  added  to  taxes  on  real 
estate,''  the  word  "added"  does  not  contemplate  a  mathematical 
computation,  but  merely  that  the  amount  of  the  delinquent  personal 
property  tax  be  subjoined  or  appended  to  the  taxes  on  the  real  es- 
tate. 

Id.— TiMKOF  Delikquiwt  Aalib— Report  to  Auditor.— In  construing  the  con- 
flict between  section  8797  of  the  Political  Code,  as  amended  in  1891, 
and  sections  3800,  3704,  and  3768  of  the  same  code,  providing  for 
the  various  steps  to  be  taken  by  the  tax  collector  for  the  publishing 
of  the  delinquent  list,  the  sale  for  delinquent  taxes,  and  his  report  to 
the  auditor,  it  must  be  held  that  the  date  fixed  by  section  3797  for 
the  tax  collector's  settlement  with  the  auditor,  to  wit,  the  third 
Monday  in  June,  is  merely  directory,  and  that  the  settlement  may 
be  had  at  some  reasonable  time  after  the  sale,  or  that  by  clerical 
misprision  the  word  "June"  was  inserted  for  the  word  "July"; 
and,  so  construed,  a  sale  made  on  the  12th  of  July  is  valid. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San  Diego 
County.    W.  L.  Pierce,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Sylvester  Kipp,  for  Appellant  Weia. 

M.  L.  Ward,  for  Appellant  Weineke. 

Rippey  &  Nutt,  for  Reepondent. 

HENSHAW,  J. — ^Appeal  from  the  judgment  after  demurrer 
overruled,  defendants  declining  to  answer. 

Upon  March  1,  1891,  the  Otay  Watch  Company  was  the  owner 
of  the  land  in  controversy.  There  was  at  and  prior  to  that  date 
a  mortgage  upon  the  land,  executed  by  the  watch  company  to 
plaintiff.  For  purposes  of  taxation  in  the  year  1891-92  the  land 
was  assessed  at  $720,  of  which  $616  was  assessed  upon  the  mort- 
gage interest,  and  the  remainder,  $104,  upon  the  interest  of  the 
owner,  the  Otay  Watch  Company.  There  was  also  assessed  to  the 
Otay  Watch  Company,  for  the  same  year,  personal  property  at 
the  sum  of  $6,200.  The  plaintiff  paid  its  tax  on  its  mortgage 
interest  in  said  land  before  it  became  delinquent.  But  the  tax 
levied  on  the  owner's  interest,  assessed  at  $104,  as  well  as  the  tax 


Oct.  1897.]    California  Loan  etc.  Co.  v.  Wbis.         491 

on  its  personal  property,  remaining  unpaid,  the  tax  collector  ad- 
vertised the  land,  together  with  other  lands  of  the  Otay  Watch 
Company,  ihe  taxes  upon  which  were  unpaid  in  the  delinquent 
list,  and,  at  the  foot  of  the  list,  added  the  following:  "Personal 
property — valuation,  $(5,200;  taxes,  percentage,  and  costs,  $1.47.- 
81/^  On  the  eighteenth  day  of  May,  1892,  the  plaintiff  acquired 
a  sheriff's  deed  to  said  premises,  upon  proceedings  to  foreclose 
said  mortgage  against  the  Otay  Watch  Company.  On  July  12, 
1892,  the  tax  collector  sold  the  land,  which  is  the  subject  of  the 
action,  for  the  taxes,  percentage,  and  costs  against  the  owner's 
interest  in  said  land,  being  $3.39,  and  also  for  the  said  sum  of 
$147.81  taxes,  percentage,  and  costs  accrued  upon  the  personal 
property  tax.  On  August  30,  1893,  the  plaintiff  tendered  to  the 
county  treasurer  full  redemption  of  real  estate  from  the  sale  so 
far  as  such  sale  proceeded  upon  the  tax  against  the  owner's  in- 
terest; but  the  offer  to  redeem  was  refused  on  the  ground  thai  the 
property  had  been  sold  for  the  aggregate  amount  of  such  real 
estate  and  personal  tax  delinquency,  "and  that  he  could  not  there- 
fore pennit  said  plaintiff  to  redeem  said  real  estate  alone  from 
said  sale  for  delinquent  real  estate  tax.*' 

The  plaintiff  brings  this  action  to  quiet  title,  and  to  restrain 
the  tax  collector  from  executing  his  deed,  and  continues  its  offer 
to  pay  and  redeem  from  the  tax  assessed  against  the  owner^s  in- 
terest in  the  land. 

The  defendant  Weis  is  the  purchaser  of  the  property  at  the 
tax  sale,  and  the  defendant  Weineke  is  the  tax  collector  of  the 
county. 

1.  The  appellant  Weis  contends  that  the  personal  property 
tax  of  $147.91,  due  from  the  watch  company,  became  a  lien  upon 
ihe  land  in  question,  which  lien,  though  subsequent  in  time  to 
plaintiff's  mortgage  upon  the  same  land,  is  superior  in  law:  and 
that  the  tax  collector's  sale  to  enforce  collection  of  the  taxes  oper- 
ated to  convey  the  land  to  him  free  from  the  lien  of  the  mort- 
gage. 

Upon  the  part  of  respondent  it  is  answered:  1.  That  the  stat- 
utory proceedings  for  enforcing  the  collection  of  personal  prop- 
erty taxes  by  a  sale  and  conveyance  of  land  by  the  collector  has 
no  application  to  land  encumbered  by  a  mortgage,  the  lien  of 
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which  antedates  the  lien  of  the  tax;  and  2.  That  the  lien  for  the 
personal  property  tax  created  hy  section  3717  of  the  Political 
Code  does  not  extend  to  or  include,  or  in  any  manner  affect^  the 
interest  in  the  land  which  the  loan  and  trust  company,  as  mort- 
gagee, had  acquired  prior  to  the  time  fixed  by  law  for  the  taking 
effect  of  the  lien  for  the  personal  property  tar. 

The  power  of  the  legislature  to  make  the  lien  of  taxes  parsr 
mount  to  all  other  liens  upon  the  land,  so  that  when  sale  is  made 
the  purchaser  takes  title  freed  from  encumbrance,  is  not  ques- 
tioned. "It  is  within  the  constitutional  power  of  the  legislature 
to  enact  that  the  purchaser  at  tax  sales  shall  acquire  a  new,  inde- 
pendent, and  unencumbered  title.'^  (Black  on  Tax  Titles,  sec. 
231.)  "It  is  not  only  competent,"  says  Judge  Cooley,  "for  the 
state  thus  to  charge  the  land  with  the  tax,  but  the  legislature 
may,  if  it  shall  deem  it  praper  or  necessary  to  do  so,  make  the  lien 
a  first  claim  on  the  property,  with  precedence  of  all  other  claims 
and  liens  whatsoever,  whether  created  by  judgment,  mortgage, 
execution,  or  otherwise,  and  whether  arising  before  or  after  the 
assessment  of  the  tax."     (Cooley  on  Taxation,  445.) 

AYhether  or  not  this  state  has  done  so  is  to  be  determined  by 
its  enactments. 

Article  XIII,  section  4,  of  the  constitution  provides  that,  "for 
purposes  of  assessment  and  taxation,"  a  mortgage  shall  be  deemed 
and  treated  as  an  interest  in  the  property  affected  thereby. 

Section  3716  of  the  Political  Code,  treating  of  revenue  and 
defining  the  term  "real  estate,"  declares  that  a  mortgage,  when 
land  is  pledged  for  the  payment  and  discharge  thereof,  shall,  for 
the  purpose  of  assessment  and  taxation,  be  deemed  and  treated 
as  an  interest  in  the  land  so  pledged. 

Upon  these  provisions  the  respondent  bases  an  argument  which 
may  be  thus  stated:  The  constitution  and  revenue  laws  recognize 
and  treat  a  mortgage  as  "real  estate."  In  any  piece  of  land  sub- 
ject to  a  mortgage  there  are  two  separate  and  distinct  real  prop- 
erties. The  one  is  the  property  of  the  owner  of  the  fee,  which  is 
in  value  the  difference  between  the  mortgage  debt  and  the  value 
of  the  land  if  unencumbered;  the  second  is  the  real  property  of 
the  mortgagee.  As  a  tax  lien  can  only  attach  to  the  property 
of  the  person  liable  for  the  payment  thereof,  delinquent  taxes 
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which  become  a  lien  upon  land  affected  by  mortgage  become  a  lien 
only  upon  the  quantum  of  property  which  the  holder  of  the  legal 
title  has  in  the  land.  Therefore,  the  interest  of  the  mortgagee 
is  not  affected  by  this  lien,  and,  consequently,  the  lien  of  a  pre* 
existing  mortgage  is  not  postponed  to  the  lien  of  taxes,  which 
become  a  charge  only  upon  the  interest  of  the  owner  of  the  fee. 

But  in  this  an  unwarranted  construction  is  given  to  the  lan- 
guage of  the  constitution — a  construction  not  borne  out  by  the 
remaining  part  of  section  4,  nor  by  the  legislative  enactments 
under  it.  The  section  itself  speaks  of  the  holder  of  the  legal  title 
as  the  owner  of  the  property.  As  further  appears  by  it,  a  mortgage 
is  to  be  treated  as  an  interest  in  the  real  property  which  it  affects, 
only  to  the  end  that  the  mortgage  tax  Itself  may  become  a  lien 
upon  the  land.  If  the  constitution  intended  to  segregate  a  piece 
of  realty  into  such  anomalous  properties  as  counsel  claim  exist, 
and  thus  to  make  a  mortgage  real  property  and  distinct  from  the 
land  in  which  it  is  an  interest,  it  would  not  have  permitted  that 
the  mortgage  tax  should  itself  become  a  lien  upon  another^s  prop- 
erty, to  wit,  upon  the  property  of  the  owner  of  the  fee.  No  more 
was  intended  by  the  provision  quoted  than  to  provide,  first,  for 
a  decreased  assessment  upon  the  realty  by  reason  of  the  mortgage; 
next,  for  an  assessment  upon  the  mortgage;  and,  finally,  that  the 
state  may  have  security  for  the  payment  of  the  mortgage  tax, 
to  make  the  mortgage  an  interest  in  the  realty  to  the  end  that 
the  latter  may  be  made  chargeable  for  the  tax  on  the  former. 
No  injustice  thus  results,  for  if  the  owner  of  the  property  is  ob- 
liged to  pay  the  mortgage  tax  it  becomes  a  payment  upon  the 
amount  of  his  mortgage  indebtedness. 

It  still  remains  to  be  considered,  before  leaving  this  branch  of 
the  case,  whether  the  legislature  of  this  state  has,  in  the  exercise 
of  an  unquestioned  power,  made  the  lien  of  its  taxes  paramount. . 
As  this  matter,  the  power  being  conceded,  depends  for  its  deter- 
mination CDtirely  upon  statutory  enactment,  adjudications  in  sis- 
ter states  will  be  of  little  value  unless  based  upon  identical  laws. 

Our  Political  Code  provides:  ''Sec.  3717.  Every  tax  due  upon 
personal  property  is  a  lien  upon  the  real  property  of  the  owner 
thereof  from  and  after  12  o^clock  M.  of  the  first  Monday  in  March 
in  each  year." 
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"Sec.  3716.  Every  tax  has  the  effect  of  a  judgmeiit  against  the 
person^  and  every  lien  created  by  this  title  has  the  force  and  effect 
of  an  execution  duly  levied  against  all  property  of  the  delin- 
quent; the  judgment  is  not  satisfied  nor  the  lien  removed  until 
the  taxes  are  paid  or  the  property  sold  for  the  payment  thereof.^' 

After  further  provisions  for  the  sale  of  the  real  property  for 
all  such  delinquent  taxes,  it  is  provided: 

"Sec.  3788.  The  deed  conveys  to  the  grantee  the  absolute 
title  to  the  land  described  therein  ....  free  of  all  encumbranc- 
c&y  except  the  lien  for  taxes  which  may  have  attached  subsequent 
to  the  sale.'* 

No  distinction  is  made  by  these  laws  between  the  lien  which 
exists  upon  the  land  for  the  tax  on  personalty  and  the  lien  which 
exists  for  the  tax  upon  the  land  itself.  *^very  lien"  created  by 
this  title  remains  until  the  taxes  are  paid  or  the  property  sold. 
The  title  which  the  purchaser  gets  under  the  enforcement  of  any 
tax  lien  by  sale  is  free  from  all  encumbrances.  "A  lien  for  taxes 
does  not  stand  upon  the  footing  of  an  ordinary  encumbrance, 
and  is  not  displaced  by  a  sale  under  a  pre-existing  judgment  or 
decree,  unless  otherwise  directed  by  statute.  It  attaches  to  the 
res  without  regard  to  identical  ownership,  and  when  it  is  en- 
forced by  sale  pursuant  to  statute  the  purchaser  takes  a  valid 
and  unimpeachable  title."  (Osterberg  v.  Union  Trust  Co.,  93  U. 
S.  4.24.)  The  mandate  of  our  statutes  puts  all  tax  liens  upon  the 
same  plane;  makes  them  all  paramount  to  other  liens,  and  under 
sale  for  their  enforcement  gives  to  the  purchaser  a  title  free  and 
unencumbered. 

In  every  case  to  which  our  attention  has  been  directed,  where 
the  courts  have  made  a  distinction  between  the  lien  of  the  per- 
sonal property  tax  upon  the  realty  and  that  assessed  upon  the 
land  itself,  the  decisions  have  been  based  upon  a  distinction  be- 
tween the  two  kinds  of  liens  made  by  the  statutes  and  recog- 
nized by  the  courts.  This  is  true  in  Bibbins  v.  Clark,  90 
Iowa,  230.  The  Iowa  code  declared  in  the  case  of  a  per- 
sonal property  tax  merely  that  it  should  be  a  lien  upon  any  land 
of  the  owner  of  the  personal  property,  while  in  the  case  of  the 
tax  upon  the  land  itself  it  declared  that  such  tax  should  be  "a 
perpetual  lien  against  all  persons  except  the  United  States  and 
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this  state/'  Commenting  upon  the  fact  that  the  provisions  in 
the  two  cases  were  not  the  same^  and  that  the  difference  must  have 
been  for  a  reason^  the  supreme  court  held  that  the  land  tax  was 
a  paramount  lien,  but  that  the  tax  ujwn  personalty  resulted  in 
a  lien  upon  the  land  subordinate  to  pre-existing  encumbrances. 
This  case  will  serve  as  an  illustration  of  several  of  its  kind.  But 
it  is  obvious  that  they  have  no  weight  in  this  consideration  when 
the  laws  of  our  state  put  all  tax  liens  upon  an  equality,  and  make 
each  and  all  superior  to  any  other  charge  upon  the  land. 

No  doubt  can  be  entertained  but  that  this  is  the  true  and  only 
reasonable  interpretation  of  the  eflEect  of  our  code  provisions. 

It  is  held  in  Eaton's  Appeal,  83  Pa.  St.  152,  that  a  statute 
which  declares  that  a  tax  shall  continue  a  lien  ^'until  fully  paid 
and  discharged,"  ex  propria  vigore  makes  the  lien  superior  to  that 
of  a  judgment  obtained  before  the  tax  is  levied.  In  this  state  we 
not  only  have  language  of  similar  import  in  section  2716  of  the 
Political  Code,  but  that  language  is  aided  so  as  to  remove  the 
need  of  interpretation  by  section  3788,  which  provides  that  the 
deed  conveys  the  absolute  title  free  from  all  encumbrances. 

2.  It  is  further  claimed  by  respondents  that,  by  reason  of  non- 
compliance with  section  3764  of  the  Political  Code,  the  sale  of 
the  land  was  void  at  least  to  the  extent  that  it  did  not  operate  as 
a  sale  for  the  amount  of  the  personal  property  tax,  and  that  plain- 
tiff, as  redemptioner,  is  not  bound  to  redeem  in  the  amount  of  the 
tax.  The  delinquent  list  as  prepared  and  published  contained 
descriptions  of  several  distinct  parcels  of  real  estate  assessed  to 
the  Otay  Watch  Company  as  owner — the  value  of  the  parcels 
set  opposite  their  descriptions,  and  also  the  amount  of  the  taxes, 
percentage,  and  costs — all  as  contemplated  by  the  code.  Follow- 
ing these  matters  was  the  statement:  ^Tersonal  property,  valu- 
ation, $6,200;  taxes,  $147.81." 

Section  3764  of  the  Political  Code  declares  that  the  list  "must 
contain  the  names  of  the  persons  and  the  description  of  the  prop- 
erty delinquent,  and  the  amount  of  taxes  and  costs  due,  opposite 
each  name  and  description,  with  the  taxes  due  on  personal  prop- 
erty added  to  taxes  on  real  estate,  where  the  real  estate  is  liable 
therefor,  or  the  several  taxes  are  due  from  the  same  person." 

The  contention  is  that  there  was  no  addition  of  the  personal 
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tax  as  contemplated  by  the  law.  But  the  word  "added"  as  here 
used  does  not  contemplate  a  mathematical  computation.  It  is 
employed  in  the  sense  of  subjoined  or  appended,  and  the  method 
employed  in  this  delinquent  list  is  a  full  compliance  with  the 
letter  and  purpose  of  the  statute.  There  is  set  forth  the  amount 
of  the  delinquent  personal  property  tax  and  the  parcels  of  land 
upon  which  it  becomes  a  lien  by  operation  of  law,  as  well  as  the 
amount  of  the  tax  levied  directly  upon  each  of  those  parcels. 

3.  The  final  contention  of  resi)ondent  is,  that  the  sale  is  void 
because  made  after  the  tax  collector's  right  to  sell  had  ceased. 
This  contention  is  based  upon  a  statutory  defect  which  arose 
when  the  legislature  departed  from  the  former  scheme  of  single 
collections  and  provided  for  the  payment  of  taxes  in  installments. 
In  so  doing,  in  1891  (Stats.  1891,  p.  438),  it  amended  section 
3797  of  the  Political  Code,  and  required  the  tax  collector  to  make 
his  final  report  and  turn  over  his  delinquent  list  to  the  auditor 
upon  the  third  Monday  of  June  in  each  year.  By  section  3800 
of  the  Political  Code  as  amended,  the  tax  collector  is  required  to 
make  affidavit,  indorsed  upon  the  delinquent  list,  that  the  taxes 
not  marked  paid  have  not  been  paid,  and  that  he  has  not  been 
able  to  discover  any  property  belonging  to  or  in  possession  of  the 
persons  liable  to  pay  the  same,  whereof  to  collect  them. 

But  by  section  37G4  of  the  Political  Code,  as  amended,  the  de- 
linquent list  must  be  published  "on  or  within  five  days  before  or 
after  the  first  Monday  in  June,'*  and  by  section  3768,  left  un- 
amended, the  sale  must  not  be  less  than  twenty-one  nor  more 
than  twenty-eight  days  from  the  first  publication. 

A  consideration  of  these  provisions  shows  that  a  strict  com- 
pliance with  them  might,  and  in  some  cases  would,  necessitate 
a  final  return  of  the  lists  by  thes  tax  collector  before  the  day  of 
sale  had  arrived.  Thus  the  tax  collector  would  be  compelled  to 
make  a  false  and  stultifying  affidavit  that  he  could  not  collect 
delinquent  taxes,  and  knew  of  no  property  from  which  he  could 
collect  them,  before  the  day  had  arrived  when,  under  the  stat- 
ute, he  was  to  sell  designated  lands  for  that  very  purpose.  Such 
was  the  result  in  the  year  1892  when  this  land  was  sold.  The 
tax  collector,  acting  under  the  belief  that  the  duty  to  sell  was 
paramount  to  the  duty  to  report  upon  the  day  named,  made  his 
sale  and  reported  after  the  day  designated  by  the  statute 
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In  this  his  judgment  was  sound  and  his  acts  legal.  As  the  tax 
sale  could  not  be  made  until  after  the  third  Monday  in  June,  the 
day  upon  which  the  tax  collector  was  to  make  his  affidavit  and 
report  to  the  auditor,  it  is  obvious  that  this  date  is  either  a  legisla- 
tive oversight  or  a  clerical  error.  For  a  literal  interpretation 
leads  to  manifest  absurdity,  and  would  involve  a  declaration  that 
the  legislature  demanded  of  a  public  officer  the  making  of  an 
affidavit  whose  statements  would  be  at  variance  with  the  facts  and 
flagrantly  false.  To  avoid  a  construction  so  clearly  against  reason 
and  right,  and  to  give  effect  to  the  plain  intent  of  the  legislature 
as  deduced  from  the  revenue  act  as  a  whole,  it  will  be  concluded 
.either  that  the  date  fixed  for  the  tax  collector's  settlement  with 
the  auditor  is  dirctory/  and  that  the  settlement  may  be  had  at 
some  reasonable  time  after  the  sale,  or,  as  is  probably  the  fact, 
that  by  clerical  misprision  the  word  "June''  was  inserted  for  the 
word  "July,"  which  latter  would  remove  all  difficulty  and  make 
the  clashing  provisions  harmonious. 

In  doing  this  no  violence  is  worked  to  the  rules  of  statutory 
construction,  so  long  as  the  interpretation  arrived  at  is  the  one 
which  the  legislature  must  have  intended.  For,  as  is  said  by 
Endlich  (Endlich  on  Interpretation  of  Statutes,  sec.  295):  "Where 
the  language  of  a  statute  in  its  ordinary  meaning  and  grammatical 
construction  leads  to  a  manifest  contradiction  of  the  apparent 
purpose  of  the  enactment,  or  to  some  inconvenience  or  absurdity, 
hardship,  or  injustice,  a  construction  may  be  put  upon  it  which 
modifies  the  meaning  of  the  words,  and  even  the 
structure  of  the  sentence.  This  is  dono  sometimes  by 
giving  an  unusual  meaning  to  particular  words;  sometimes  by  al- 
tering their  collocation;  or  by  rejecting  them  altogether;  or  by 
interpolating  other  v^ords;  under  the  influence  no  doubt  of  an 
irresistible  conviction  that  the  legislature  could  not  possibly  have 
intended  what  its  words  signify,  and  that  the  modifications  thus 
made  are  mere  corrections  of  careless  language  and  really  give 
the  true  intention."  These  rules  embrace  also  the  correction  of 
clerical  errors  by  the  insertion  of  the  true  word  or  words.  {Coun- 
ty of  Lancaster  v.  Frey,  128  Pa.  St.  593.) 

It  follows,  therefore,  that  appellants'  demurrer  was  improperly 
overruled,  and  that  the  judgment  should  be  reversed,  with  direc- 
tions to  the  trial  court  to  sustain  the  same,  and  it  is  so  ordered. 

CXVIII.  Cal.-«2 
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Hairison,  J.,  Van  Fleet,  J.,  Garoutte,  J.,  and  Temple,  J.,  oan- 
curred. 


[S.  F.  No.  d22.    Department  One.— October  8,  1887.] 

HIBEENIA  SAVINGS  AND  LOAN  SOCIETY,  Respondent, 
V.  ROSA  BEHNKE,  Executrix,  etc.,  of  Vitus  Wackenreuder, 
Deceased,  Appellant. 

AppBAir-PiSMissAL— Failure  to  Skkte  Adyibss  Party— Practice,— The  con- 
Bideration  of  a  motion  to  dismiss  an  appeal  for  the  aUeged  failure 
to  serve  the  notice  of  appeal  upon  one  claiming  to  be  an  adverse 
party,  will  be  continued  until  the  hearing  of  the  appeal,  when  the ' 
determination  of  the  motion  involTes  an  examination  of  the  entire 
record,  and  incidentally  of  the  merits  of  the  appeal,  and  the  mo- 
tion was  not  made  until  after  the  appellant  had  filed  his  points  and 
authorities  upon  the  appeal. 

MOTION  to  dismiss  an  appeal  from  an  order  of  the  Superior 
Court  of  the  City  and  County  of  San  Francisco  refusing  to  ee* 
aside  a  sale.    William  T.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

T.  Z.  Blakeman,  for  Appellant 

A.  Tobin,  and  Thomas  F.  Barry,  for  Respondent 

THE  COURT. — ^The  appeal  herein  is  taken  from  an  order  re- 
fusing to  set  aside  a  sale  by  the  sheriff  under  a  decree  of  fore- 
closure. The  respondent  has  moved  to  dismiss  the  appeal  for 
failure  to  serve  the  notice  upon  one  claimed  by  it  to  be  an  adverse 
party.  The  motion  was  not  made  until  after  the  appellant  had 
filed  his  points  and  authorities  upon  the  appeal,  and  the  respond- 
ent has  included  the  points  in  support  of  the  motion  with  its 
points  and  authorities  upon  the  appeal.  The  determination  of 
the  motion  involves  an  examination  of  the  entire  record,  and 
incidentally  of  the  merits  of  the  appeal,  and  ought  not  to  be  de- 
termined in  advance  of  the  hearing  of  the  cause.  The  motion  is, 
therefore,  continued  until  the  hearing  upon  the  appeal. 
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[Sac.  No.  309.    Department  One.— October  8,  1807.] 

In  the  Matter  of  the  Estate  of  LAVINA  JONES,  Deceased. 
CADWALADER  JONES,  Appellant,  v.  MINNIE  MAY 
LAMONT  et  al.,  Eespondents. 

Husband  and  Wife— Agbebmeiit  fob  Separation— Rbleabb  of  Right  of  Suc- 
cession. —  An  agreement  for  separation  between  a  husband  and  wife, 
made  in  pursuance  of  a  compromise  of  an  action  for  a  divorce,  pro- 
viding for  a  division  of  property  between  them,  and  containing  a 
mutual  release  "from  all  obligations  for  the  future  acts  and  debts 
of  each  other,"  and  an  individual  release  each  to  the  other  from  the 
then  existing  debts  and  obligations  of  each,  but  not  containing  a 
release,  in  terms,  by  either  one,  of  claims  upon  the  future  acquisi- 
tions of  the  other,  nor,  in  terms,  any  release  by  either  one  upon 
the  estate  of  the  other  in  case  of  death,  does  not  amount  to  a  waiver 
or  release  by  either  of  the  right  to  succeed  to  all  or  any  portion  of 
the  other's  estate. 

Id. — Estate  of  Deceased  Person— Appeabancb  of  Attorney.— In  a  proceed- 
ing for  a  distribution  of  such  a  wife's  estate,  instituted  by  the  hus- 
band, and  on  the  appeal  from  the  decree  therein,  the  public  admin- 
istrator, as  administrator  of  her  estate,  who  made  and  had  no  claim 
upon  the  estate  beyond  his  commissions,  was  not  an  adverse  party, 
nor  a  necessary  party  to  the  appeal,  and  the  attorney  who  appeared 
for  him  in  the  general  proceedings  of  the  administration  had  a 
right  to  appear  as  attorney  for  the  husband  in  the  proceeding  for  a 
distribution. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County  distributing  the  estate  of  a  deceased  person. 
Matt  P.  Johnson,  Judge. 

The  facts  are  stated  in  the  opinion. 

C.  H.  Oatman,  for  Appellant, 

James  0.  Prewett,  for  Respondent. 

CHIPMAN,  C. — Appeal  from  decree  of  distribution.  The 
controversy  arises  out  of  a  certain  contract  of  separation  between 
deceased  in  her  lifetime  and  her  surviving  husband,  appellant. 
The  court  found  that  the  husband  had  no  interest  in  the  wife's 
estate,  she  having  died  intestate.  The  court  also  found  that 
shortly  prior  to  May  29,  1884,  the  said  deceased  commenced  an 
action  against  her  said  husband  for  divorce  and  division  of  the 
property:  that  a  compromise  was  agreed  to  on  said  day  last  named, 
pursuant  to  which  the  agreement  in  question  waa  entered  into 
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and  the  suit  for  divorce  and  division  of  the  property  was  dis- 
missed; ^-hereupon  the  parties  separated,  and  so  continued,  hold- 
ing no  communication  as  husband  and  wife  until  her  death, 
November  3,  1895.  The  appeal  is  on  the  judgment-roll  pre- 
sented by  bill  of  exceptions. 

The  sole  question  presented  by  appellant  is,  "whether  or  not 
the  separation  agreement  in  question  amounts  to  a  waiver  or  re- 
lease by  appellant  of  his  right  to  succeed  to  all  or  any  portiou 
of  his  wife's  estate.*' 

The  agreement  is  as  follows: 

"This  agreement,  made  the  29th  day  of  May,  1884,  between 
Cadwalader  Jones,  of  Sutter  county,  California,  the  party  of  the 
first  part,  and  Lavina  Jones,  his  wife,  of  the  same  place,  the 
party  of  the  second  part,  witnesseth,  that  whereas  differences 
have  arisen  between  said  parties,  and  they  have  agreed  to  live 
separate  and  apart  from  each  other, 

"Therefore  it  is  agreed  by  said  first  party  that  said  second 
party  shall  receive  from  the  sale  of  the  homestead  of  the  parties 
hereto  the  sum  of  $2,850,  and  one-half  of  the  net  proceeds  of 
all  the  personal  property  belonging  to  said  parties,  and  one  bay 
mare  named  Kiltie,  and  that  said  second  party  shall  be  released 
from  every  and  all  obligations  of  every  kind  and  character,  and 
shall  not  be  held  liable  for  any  of  the  debts  of  said  first  party. 

"In  consideration  whereof,  said  second  party  agrees  that  she 
accepts  in  release  and  full  payment  from  said  first  party  the  fore- 
going sum  of  money,  for  any  and  every  demand,  claim,  obliga- 
tion, debt,  and  liability,  and  does  by  these  presents  agree  to 
release  him,  said  first  party,  from  all  and  any  debt  which  she  may 
now  owe,  or  which  may  hereafter  be  contracted  by  her. 

"And  it  is  expressly  understood  and  agreed  by  both  parties 
hereto  that  each  party  is  hereby  released  and  absolved  from  all 
obligations  and  liability  for  the  future  acts  and  debts  of  each 
other,  and  that  said  first  party  shall  retain  and  have  one  bay 
filly,  Daisy,  and  that  the  remainder  of  said  personal  property 
shall  be  sold  at  auction  within  three  weeks  from  this  date,  an-1 
that  on  the  day  of  the  sale  the  auctioneer  shall  divide  the  net 
proceeds  of  such  sale  equally  between  said  first  and  second  par- 
ties.'* 
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The  agreement  seems  to  be  an  attempt  to  make  an  equal  di- 
vision   of   the   property,  including  the  homestead.     There  is  a 
mutual  release  **from  all  obligations  and  liability  for  the  future 
acts  and  debts  of  each  other";  there  is  also  an  individual  release 
each  to  the  other  from  the  then  existing  debts  and  obligations 
of  each.     There  is  no  release  in  terms,  by  either  one,  of  claima 
upon  the  future  acquisitions  of  the  other,  nor,  in  terms,  any 
release  by  either  one  upon  the  estate  of  the  other  in  case  of  death. 
In  In  re  Davis,  106  Cal.  453,  the  agreement  read  that  the  wife 
"doc3  relinquish  and  surrender  forever  all  claims  of  any  nature 
she  may  now  or  hereafter  have  against  any  property  that  said 
W.  \V.  Davis  may  now  have  or  may  hereafter  in  any  manner  ac- 
quire."    And  it  was  held   that  "the  wife  contracted  away  her 
inh.eritable  interest  in  her  husband's  property."    Here  were  apt 
words  importing  an'  intention  never  to  assert  in  any  way  any 
right  to  the  property  of  the  husband,  present  or  future.    No 
Buch  intention  can  be  derived  from  the  language  of  the  contract 
before  us  on  the  part  of  either  one  of  the  parties  to  it.    It  is 
urged  that  this  intention  may  be  found  in  the  situation  of  the 
parties  at  the  time;  that  a  divorce  suit  was  pending,  in  which  a 
division  of  the  property  was  asked,  and  that  the  contract  was 
the  result  of  a  compromise  of  that  suit;   that  the   divorce,  if 
granted,  might  have  given  the  wife  all  the  property  conveyed  by 
the  contract,  free  from  all  claim  of  the  husband.     While  the  law 
permits  divorce,  and  also  permits  separation  under  articles  affect- 
ing the  property,  it  does  not  encourage  the  one  more  than  the 
other,  nor,  in  fact,  either.     We  cannot  see  that  the  dismissal  of 
the  divorce  suit  affected  the  contractual  relations  of  the  parties 
to  the   contract   subsequently   entered   into.     They  may,  upon 
reflection,  both  have  regarded  that  proceeding  as  a  mistake  and  ill 
advised,  and  without  adequate  cause;  the  contract  is  sufficiently 
clear  to  speak  for  itself;  the  divorce  proceeding  is  not  referred 
to  in  the  contract,  and  even  the  existence  of  unhappy  differences 
therein  referred  to  was  not  essential  to  its  validity.     (Civ.  Code, 
sec.  159.)     The  contract  in  nowise  affected  the  marriage  status; 
the  parties  remained  husband  and  wife.     The  utmost  that   the 
law  permits  is  that  they  may  agree  to  live  apart,  and  may  make 
a  valid  conitract  as  to  their  property,  but  this  may  be  terminated 
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at  any  moment  by  reconciliation  which  "would  avoid  the  contract 
— a6  to  all  features,  at  least,  remaining  executory/'  {Sargent  v. 
Sargent,  106  Cal.  641.)  We  do  not  think  the  courts  should  come 
to  the  aid  of  these  contracts  bo  as  to  deprive  either  the  husband 
or  wife  of  the  property  rights  growing  out  of  the  married  rela- 
tion, except  where  there  is  a  clear  and  unmistakable  intention 
to  barter  away  such  rights.  Even  where  **unhappy  differences'' 
exist)  it  is  quite  consistent  with  the  separation  to  so  divide  the 
property  that  in  the  event  of  death  the  statute  of  succession 
and  descents  shall  control  its  devolution.  That  there  was  an 
intention  in  this  case  to  defeat  the  law  of  inheritance,  or  to  waive 
its  beneficial  provisions,  we  do  not  think  can  be  ascertained  from 
anything  in  the  contract,  or  from  any  extrinsic  facts  before  us. 

If  this  contract  is  to  be  construed  as  an  equitable  assignment 
of  the  husband's  interest  in  the  wife's  estate,  it  falls  short  of 
accomplishing  this  object  To  effect  such  result,  "there  must  be 
on  the  face  of  the  instrument  expressly,  or  collected  from  its 
provisions  by  necessary  implication,  language  of  present  transfer 
applying  directly  to  the  future  as  well  as  the  existing  property, 
or  else  language  importing  a  present  contract  or  agreement 
between  the  parties  to  sell  or  assign  the  future  property."  (3 
Pomeroy's  Equity  Jurisprudence,  sec.  1290.) 

We  have  examined  the  cases  relied  upon  by  respondents.  They 
are  Ldbbe  v.  Alat,  2  La.  653;  22  Am.  Dec.  161;  Bratton  v.  Mas- 
Bey,  15  S.  C.  277;  Dillinger'a  Appeal,  35  Pa.  St.  357;  Hitner's 
Appeal,  54  Pa.  St.  110;  Wallace  v.  Bassett,  41  Barb.  92;  Rouis 
V.  Wheeler,  76  Tex.  390;  Scotes  Estate,  147  Pa.  St.  102.  We  do 
not  feel  called  upon  to  point  out  wherein  ihe  essential  features 
of  these  cases,  and  the  contracts  under  which  they  arose,  are 
divergent  from  the  case  before  us.  Suffice  to  say  that  they  are 
plainly  distinguishable  from  this  case.  They  apply  to  cases  such 
as  In  re  Davis,  supra,  and  to  other  cases  cited  from  our  own  re- 
ports in  the  well-considered  opinion  of  Mr.  Justice  Van  Fleet 
filed  in  the  Davis  matter.  But,  rightly  interpreted,  they  only  em- 
phasize the  importance  of  holding  strictly  to  the  views  we  have 
endeavored  to  briefly  present.  In  Scott's  Estate,  supra,  most  re- 
lied upon  by  respondents,  the  language  is,  "forever  discharge  the 
said  John  Scott,  his  executors,  administrators,  etc.,  from  all  lia- 
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bility  to  said  Olivia  B.  Scott  other  than  that  assumed  by  him  in 
this  contract;  and  they  alao  release^  acquit^  and  discharge  the  said 
John  Scott  from  all  duties,  liabilities,  and  obligations  of  every 
kind  whatsoever,  which  otherwise  she,  the  said  Olivia,  might  or 
could  claim  under  or  by  virtue  of  the  marriage  relation  between 
her  and  the  said  John  Scott/^  Here  were  apt  words  to  show  an 
intention  to  exclude  Mrs.  Scott  from  sharing  in  the  distribution 
of  the  husband's  estate,  and  to  release  her  inheritable  interest 
therein.  But  there  is  no  approach  to  equivalent  provisions  in 
the  contract  involved  in  this  controversy. 

2.  In  their  reply  brief  respondents  raise  the  question  that  the 
attorney  for  appellant,  Mr.  C.  II.  Oatman,  had  no  right  to  act  SB 
such,  for  the  reason  that  he  was  previously,  and  is  still,  the  attor- 
ney for  the  administrator. 

We  do  not  think  the  public  administrator,  making  or  having  no 
cladm  upon  the  estate  beyond  his  commissions,  and  not  having 
filed  the  petition  for  distribution  nor  taken  part  at  its  hearing, 
was  an  adverse  party  within  the  meaning  of  this  section.  (Senter 
V,  De  Bemal,  38  Cal.  637.)  Neither  was  he  a  necessary  party  to 
the  appeal.  It  has  been  several  times  held  that  he  cannot  appeal 
from  an  order  of  distribution.  {Bates  v.  Ryberg,  40  Cal.  463;  Es- 
tate of  Wright,  49  Cal.  550;  Estate  of  Marrey,  65  Cal.  287.)  He 
is  not  "an  aggrieved  party*'  who  has  the  right  of  appeal  under  sec- 
tion 938  of  the  Code  of  Civil  Procedure.  {Ooldtree  v.  Thompson, 
83  Cal.  420.)  He  is  there  spoken  of  as  an  indifferent  person  be- 
tween the  real  parties  in  interest.  (See,  also.  Estate  of  Welch,  106 
Cal.  427.)  As  to  the  relation  of  the  administrator  to  the  estate 
see  Roach  v.  Coffey,  73  Cal.  281,  and  Rosenberg  v.  Frank,  58  Cal. 
420.  The  reasons  given  why  an  administrator  may  not  appeal 
from  a  decree  of  distribution  are  equally  persuasive  against  his 
right  to  be  heard,  either  voluntarily  or  involuntarily,  as  respond- 
ent, and  also  as  to  his  being  a  necessary  party  to  the  appeal. 

Whether  an  attorney,  who  is  attorney  for  an  administrator, 
may  act  for  one  of  the  heirs  as  against  other  heirs,  in  an  adver- 
sary proceeding  relating  to  the  property  of  the  estate,  is  a  ques- 
tion which  would  depend  upon  the  circumstances  of  the  particu- 
lar case.  We  can'  conceive  of  situations  where  it  might  be  im- 
proper — for  example,  where  the  administrator  is  an  heir  at  law 
— ^but  in  the  case  here  no  disqualifying  relation  is  shown  between 
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attorney  and  client.  Furthermore,  it  does  not  appear  that  the 
administrator  took  any  part  or  appeared  by  attorney  or  other- 
wise in  the  proceedings  for  distribution,  apd  at  that  hearing  no 
objection  was  made  to  Mr.  Oatman's  appearance  in  any  capacity. 
The  judgment  should  be  reversed, 

Britt,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  giyen  in  the  foregoing  opinion  the  judgment 
is  reversed. 
Harrison,  J.,  Van  Fleet,  J.,  Garoutte,  J. 


[S.  F.  No.  901.    Department  One.— October  8»  1897.] 

ELLA  M.  PHELAN,  as  Executrix,  etc.,  Appellant,  v.  GILBEET 
L.  ANDEKSON,  Eespondent 

Lahdlobd  and  Tsnavt— Pabol  Lsasb  fob  Ybabs— AaBicuLTirBAi.  LAin>~AK- 
VUAL  Reni^Tenanct  vbom  Ybabto  Tbab.— a  parol  lease  for  fiye  years  is 
void,  and  no  rights  are  fixed  by  its  terms;  bnt,  when  entry  is  made 
under  it,  the  tenancy  is  either  at  will,  or  from  month  to  month, 
or  from  year  to  year,  according  to  the  circumstances  of  the  case; 
and  where  the  land  is  agricultural,  and  the  rent  is  to  De  paid  an- 
nnally,  and  is  in  fact  paid  to  the  lessor  and  accepted  by  him  as 
annual  rent,  the  holding  is  from  year  to  year. 

I]>.~EjKcrMKNT— Phbmatubb  Actiow  by  Lbssob— Recxipt  of  Anitttal  Rent— 
GoMFLicrnro  EYiDENCB—APFXAL.'—An  action  of  ejectment  will  not  lie  in 
favor  of  a  lessor  who  has  received  annual  rent  under  a  void  parol 
lease,  before  the  expiration  of  the  year  for  which  the  rent  was  re- 
ceived; and  where  fhe  evidence  upon  the  question  of  the  receipt  of 
rent  for  that  year  is  conflicting,  and  the  verdict  was  against  the 
plaintifiP,  the  finding  of  the  jury  as  to  that  fact  ia  controlling  upon 
appeal. 

I©.— ACTIOK  BT  EXECUTBIX— POWEB  TO  ReNT  PbEMTSES— RbCBIPT  OF  ReWT— 

Estoppel.— An  executrix  who  has  received  annual  rent  from  a  tenant  from 
year  to  year,  who  entered  into  possession  of  premises  belonging  to 
the  estate  of  the  decedent  under  a  parol  lease  from  the  executor, 
cannot  maintain  an  action  of  ejectment  to  oust  the  tenant  before 
the  expiration  of  a  year  for  which  annual  rent  was  received,  upon 
the  aHege<1  t^ronnd  that  the  executrix  had  no  power  to  lease  the 
premises  without  the  consent  of  the  court  in  which  the  administra- 
tion was  pending. 
In.— EvinENCE— CoMPLAiiTT  nr  Another  Acttow— ALLEOATTOir  of  iNnrviDiTAL 
OwNEBSHip— Habmless  Rulinq.— The  admission  in  evidence  in  an  action 
of  ejectment  brought  by  an  executrix,  of  a  complaint  filed  In  an- 
other fiction,  averring  individual  ownership  in  the  same  plaintiff, 
conceding  it  to  be  erroneous,  is  not  prejudicial, where  it  is  conceded 
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upon  both  sides  that  the  administration  is  not  concluded,  and  that  no 
distribution  has  been  had,  and  all  other  statements  in  such  pleading 
were  in  support  of  the  testimony  of  the  executrix. 
Id.— Cham GB  in  Amouht  of  AmruAii  Bsnt— Nuxbsb  of  Lxasbs— Qubstxon  of 
Faot— Pbbjudicial  iNSTBUcrioH.— Where  there  was  evidence  for  the  plain- 
tiff tending  to  show  that  the  amount  of  annual  rent  specified  in  the 
original  parol  lease  was  changed  and  increased  by  consent  of  the 
parties  for  the  ensuing  years,  and  that  the  defendant  was  in  partial 
default  of  rent  for  the  year  in  which  the  action  was  brought,  it 
was  a  question  of  fact  essential  for  the  jury  to  determine  as  to  the 
number  and  character  of  the  leases  entered  into  between  the  parties, 
and  an  instruction  that  the  only  lease  established  was  the  original 
parol  lease  for  years,  under  which  the  defendant  entered  into  pos- 
session, at  a  specified  annual  rental,  is  prejudicially  erroneous,  as 
touching  upon  a  matter  of  fact,  and  taking  from  the  jury  the  evidence 
for  the  plaintiff  as  to  the  change  in  the  terms  of  rental. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County  and  from  an  order  denying  a  new  trial  J.  H. 
Logan^  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  B.  Younger,  and  Holbrook  &  Maher,  for  Appellant. 

lindsay  &  Cassin,  for  Eespondent. 

6AE0UTTE,  J. — ^This  is  an  action  of  ejectment,  brought  by 
the  executrix  in  the  interest  of  the  estate  of  Martin  Phelan,  de- 
ceased. An  appeal  is  prosecuted  from  the  judgment  and  order  de- 
nying plaintiff's  motion  for  a  new  trial.  The  case  was  tried  by  a 
jury.  Title  is  admitted  in  plaintiff,  and  defendant  claims  a  right 
of  possession  under  a  lease.  There  are  yarious  controverted  facts 
disclosed  by  the  record,  but,  in  view  of  the  verdict  of  the  jury, 
we  are  bound  to  assume  those  facts  in  favor  of  defendant.  De- 
fendant's evidence  was  to  the  effect  that  upon  November  1,  1891, 
plaintiff,  by  oral  agreement,  leased  to  him  the  land  in  dispute  for 
the  term  of  five  years,  at  the  yearly  rental  of  six  himdred  dollars; 
that  imder  such  agreement  he  entered  into  possession  of  the  land, 
and  before  the  bringing  of  this  action  had  fully  paid  to  plaintiff 
the  rent  for  the  aforesaid  five  years.  This  action  was  begtm  in 
March,  1896. 

The  parol  lease  for  five  years  under  which  defendant  entered 
was  void,  and  no  rights  were  fixed  by  it,  but,  when  an  entry  is 
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made  under  such  a  lease,  all  the  authorities  agree  that  the  tenant 
holds  either  by  tenancy  at  will  or  from  month  to  month  or  from 
year  to  year.  If  the  land  is  agricultural  land  and  the  rent  is  to 
be  paid  annually  and  in  fact  is  paid  to  the  lessor  and  accepted  by 
him  as  annual  rent^  then  beyond  doubt  the  conclusion  may 
well  be  declared  by  judge  or  jury  that  the  holding  is  one  from 
year  to  year.  (See  Coudert  v.  Cohn,  118  N.  Y.  309;  16  Am. 
St.  Rep.  761;  Talamo  v.  Spiizmiller,  120  N.  Y.  37;  17  Am. 
St.  Eep.  607;  Rosenhlat  v.  Perkins,  18  Or.  156.)  In  the  pres- 
ent case  it  is  claimed  by  defendant  that  prior  to  November 
1,  1895,  he  paid  to  plaintiff  the  six  hundred  dollars  due  for  the 
year  ending  November  1,  1896.  If  the  lessor  received  the  rent 
for  that  year  from  the  lessee,  tlien  the  holding  of  the  lessee  for 
that  time  could  not  be  disturbed,  and  the  plaintiff  had  no  right 
of  action  when  this  litigation  was  inaugurated.  The  evidence 
upon  this  question  was  directly  conflicting,  and  the  verdict  of 
the  jury,  as  to  the  fact  must  be  held  controlling  by  this  court 

It  is  insisted  by  appellant  that  she  had  no  power  to  rent  the 
premises  without  the  consent  of  the  court  in  which  the*adminis- 
tration  was  pending,  and  that  for  such  reason  her  lessee  was  not 
entitled  to  possession.  We  are  not  prepared  to  hold  that  an  exec- 
utor may  receive  the  rent  from  the  lessee  upon  a  lease  from  year 
to  year,  the  lessee  enter  into  possession  under  the  lease,  and  there- 
after the  lessor  oust  the  lessee  from  such  possession  for  the  rea- 
son urged.  If  it  be  conceded  that  the  court  should  have  refused 
to  admit  in  evidence  the  statements  contained  in  a  pleading  of 
plaintiff  filed  in  another  action,  still  we  find  no  error  prejudicial 
to  plaintiff  in  such  ruling.  That  pleading  contained  the  state- 
ment that  she,  plaintiff,  was  the  owner  of  this  land  in  her  own 
right,  while  it  is  now  conceded  upon  both  sides  that  the  adminis- 
tration has  not  yet  been  finally  concluded  and  distribution 
had.  All  other  statements  contained  in  the  pleading  offered  tend 
to  bear  out  plaintiff^s  testimony  given  at  the  present  trial,  rather 
than  contradict  it. 

Plaintiff  testified  that  she  rented  the  premises  to  the  defendant 
for  the  year  1891-92  for  the  sum  of  six  hundred  dollars,  but  that 
prior  to  the  expiration  of  the  year  defendant  offered  her  one  thou- 
sand dollars  for  the  next  year,  and  that  he  paid  her  one  thousand 
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dollars  a  year  for  the  years  1892-93,  1893-94,  ajid  partially  paid 
her  at  the  same  rate  for  the  year  1894-95.  Evidence  of  other  par- 
ties is  discloeed  tending  to  show  that  he  was  paying  rent  during 
these  years  at  the  rate  of  one  thousand  dollars  per  annum.  This 
evidence  all  indicated  a  different  contract  of  letting  from  the  one 
relied  upon  by  defendant;  and,  if  there  was  another  and  subse- 
quent lease,  as  might  be  inferred  by  the  jury  from  the  fcwegoing 
evidence,  the  defendant  ww  in  partial  default  in  the  payment  of 
hifi  rent  for  the  year  1894-95.  In  view  of  this  phase  of  the  case 
eriOT  was  committed  in  the  law  given  to  the  jury,  wherein  the 
court  said:  '^The  only  lease  established  here  is  the  verbal  lease 
by  virtue  of  which  the  defendant  entered  on  the  premises  in  1891 
at  an  annual  rental  of  six  hundred  dollars/'  By  this  instruction 
all  the  evidence  of  plaintiff  and  her  witnesses  to  which  we  have 
made  reference  was  taken  from  the  jury,  and  the  error  is  most 
prejudicial.  If  the  lessee  paid  rent  during,  these  years  ait  the  rate 
of  one  thousand  dollars  per  annum,  it  is  certainly  some  evidence 
that  he  was  holding  under  a  lease  calling  for  such  rent.  The 
court  was  touching  upon  matters  of  fact  when  it  informed  the 
jury  there  was  but  one  lease,  and  this  it  had  no  right  to  do.  It 
was  a  question  of  fact  essential  for  the  jury  to  determine  as  to 
the  number  and  character  of  leases  these  parties  had  entered  in-  ^/ 
to  during  these  years.  If  defendant,  during  the  years  1892, 1893, 
and  1894,  was  holding  under  a  lease  calling  for  an  annual  rent 
of  one  thousand  dollars,  then  his  legal  status  as  to  plaintiff  when 
this  action  was  brought  would  be  entirely  different  from  that 
fixed  by  this  instruction  of  the  court.  For  this  reason  the  error 
was  clearly  prejudicial. 

The  evidence  of  defendant  shows  that  he  paid  no  rent  subse- 
quent to  November  1,  1895,  and  if  the  rent  for  the  year  1895-96 
waa  paid  by  him  to  plaintiff  it  was  paid  prior  to  that  time.  Be- 
fore November  1,  1895,  plaintiff  served  written  notice  upon  de- 
fendant terminating  his  tenancy  upon  that  date.  The  court  in- 
structed the  jury  upon  this  question  of  notice,  but  upon  this  point 
we  only  find  it  necessary  to  say  that  if  the  facts  and  circumstances 
of  the  holding  of  defendant  demanded  a  notice  in  order  that  the 
tenancy  might  he  terminated,  then  this  notice  served  that  pur- 
pose. If  no  notice  was  necessary  to  terminate  the  tenancy,  then 
no  harm  was  done  by  the  service  of  it.    There  are  many  techni- 
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cal  objections  made  to  the  admissibility  of  evidence,  but,  a  new 

trial  being  ordered,  they  will  probably  not  arise  a  second  time. 

For  the  foregoing  reasons  the  judgment  and  order  are  reversed. 

Van  Fleet,  J.,  and  Harrison,  J.,  concurred. 


[Crim.  No.  270.    Department  Two.— October  8,  1807.] 

THE  PEOPLE,  Bespondent,  v.  ARTHUR  ASHMEAD   et  al.. 

Appellants. 

Cbiminal  Law— BtTBGLABT— Etidskce— Statsmskts  Showiko  Inkocsvck.— On 
a  trial  for  burglary,  after  evidence  has  been  offered  showing  that, 
on  the  nij^ht  of  the  burglary,  the  defendants  were  arresti'd  with  the 
property  stolen  in  their  possession,  statements  then  made  by  them 
to  the  arresting  officer,  relating  to  their  movements  on  the  night 
in  question,  and  to  the  goods  in  their  possession,  which  if  true,  tend- 
ed to  show  their  innocence,  are  admissible  without  preliminary 
proof  that  such  statements  were  freely  and  voluntarily  made. 

Id.— Breach  or  Pabole.— Evidence  is  further  admissible  that  on  account  of 
such  statements  the  arresting  officer  then  released  the  defendants 
upon  their  promise  to  return  the  next  morning,  the  goods  being  left 
in  his  custody,  but  that  they  did  not  return  then  or  at  all,  and  that 
they  were  rearrested,  after  considerable  search,  several  days  later. 

Id.— Chakgss  in  Instbuctionb  Asked.— In  such  a  case,  changes  made  in  in- 
structions requested  by  the  defendants  that  guilt  must  be  proven 
**beyond  all  reasonable  doubt,"  by  inserting  the  word  **a '  in  the 
place  of  **all,**  and  that  ^'possession  of  stolen  property  ....  is  not 
sufficient  to  warrant  a  conviction,"  by  inserting  the  word  *lnere" 
before  the  word  ''possession,"  are  immaterial  and  without  prejudice 
to  the  defendants. 

APPEAL  from  a  judgment  of  the  Superior  Court  o^f  Los  An- 
geles County  and  from  an  order  refusing  a  new  trial  B.  N. 
Smith,  Judge. 

The  facts  are  stated  in  the  opinion. 

Blakely  &  Barber,  for  Appellants. 

W.  F.  Fitzgerald,  Attorney  General,  and  W.  H.  Anderson,  As- 
sistant Attorney  General,  for  Respondent. 

BRITT,  C. — Defendants  were  convicted  of  the  crime  of  burg- 
lary. At  the  trial  there  was  evidence  that  on  the  night  of  Octo- 
ber 30, 1896,  a  building,  the  property  of  one  Douglas,  was  entered 
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and  certain  farm  produce  belonging  to  Douglas  was  stolen  there- 
from; on  the  same  night  defendants  were  arrested  and  had  then 
in  their  possession — ^in  a  wagon  driven  by  them — the  produce 
aforesaid  with  other  property  of  perishable  character;  at  this  time 
they  made  certain  explanations  to  the  arresting  officer  relating 
to  their  movements  on  the  night  in  question  and  relating  to  the 
said  goods  in  their  possesion;  these  statements,  if  true,  tended 
to  show  the  innocence  of  defendants;  the  court  admitted  testi- 
mony of  the  declarations  thus  made  to  the  officer,  and  it  is  argued 
now  that  the  same,  was  incompetent  because  not  preceded  by 
proof  that  such  statements  were  freely  and  voluntarily  made. 
The  objection  is  groundless;  the  declarations  were  not  confes- 
sions of  guilt;  whatever  inculpatory  force  they  had  arose,  not 
from  their  intrinsic  effect,  but  from  the  comparison  of  them 
with  other  facts  appearing  in  the  case.  {People  v.  Ilickman,  113 
Cal.  80.) 

Defendants  told  the  officer  who  arrested  them  that  they  had 
purchased  the  goods  found  in  their  possession  and  could  prove 
their  assertion,  and  besought  him  not  to  take  them  to  jail;  their 
protestations  so  far  prevailed  that  he  allowed  them  to  go  their 
way — ^the  goods  and  their  wagon  and  horse  being  left  in  his  cusr- 
tody — ^upon  their  promise  to  return  in  the  early  morning;  they 
did  not  return  then  or  at  all,  but  were  rearrested  by  the  officer, 
after  considerable  search,  several  days  later.  Defendants  urge 
that  evidence  of  the  breach  of  their  parole  was  improperly  al- 
lowed by  the  court.  Even  if  their  conduct  was  not  the  equiva- 
lent of  flight  from  arrest,  as  defendants  argue,  still  their  failure 
to  keep  faith  with  the  officer,  coupled  as  it  was  with  abandon- 
ment of  the  property,  which  they  claimed  to  own,  in  his  hands, 
was  a  circumstance  manifestly  proper  to  be  considered  by  the 
jury,  who  might  regard  it  as  evincing  a  consciousness  of  guilt 
and  as  illustrative  of  the  nature  of  defendants'  claim  to  tho 
property. 

The  objections  taken  upon  the  failure  of  the  court  to  give 
to  the  jury  certain  instructions  in  the  precise  form  requested 
by  defendants  have  little  force.  Thus  an  instruction  was  asked 
to  the  effect  that  a  conviction  could  not  lawfully  be  had  on  mere 
probabilities,  but  that  guilt  must  be  proven  '^beyond  all  reason- 
able doubt'';  the  court  inserted  the  word  'V  in  the  place  of  "all," 
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and  gave  the  charge  with  this  substitution.  The  change  was  mere- 
ly verbal,  and  could  not  have  been  prejudicial  to  defendants.  So 
the  following  instruction  was  asked:  "I  instruct  you  that  the  pos- 
session of  stolen  property,  however  soon  after  the  theft,  is  not 
suiHcient  to  warrant  a  conviction  for  burglary."  The  charge  w8m 
given  with  the  insertion  of  the  word  "mere"  before  the  word  "pos- 
session.'"  Considered  abstractly,  the  charge,  both  as  given  and  as 
requested,  was  but  a  truism;  and,  so  far  as  it  could  have  applica- 
tion to  the  facts  of  the  case,  its  point  was  expressed  much  more 
helpfully  to  the  jury  in  a  subsequent  instruction  that  defendants 
must  be  acquitted  unless  it  was  proved  that  they  entered  the  house 
described  in  the  information  for  the  purpose  of  committing  lar- 
ceny therein,  "and  the  fact  that  they  had  possession  of  said  prop- 
erty soon  after  the  alleged  burglary,  standing  alone,  will  not  jus- 
tify you  in  finding"  that  they  entered  the  building  for  that  pur- 
pose. The  judgment  and  order  appealed  from  should  be  af- 
firmed. 

Searls,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion'  the  judgment 
and  order  appealed  from  are  ai&rmed. 

Henshaw,  J.,  Temple,  J.,  McFarland,  J. 


[8.  F.  No.  728.    Department  Two.— October  8, 1897.] 
ADOLPn  MAYEK,  Appellant,  v.  HENBY  MAYEB  et  al.,  Re- 
spondents. 

Pabtition— OoKv«TAKOB  TO  DEriKDANT  PEVDSiTrE  LiT»— FiHDiHO.— In  an  ao- 
tion  for  partition,  in  which  the  evidence  showed  that  one  of  the 
defendants,  pendente  Ute,  had  acquired  all  the  title  of  the  plaintiff  in  the 
land  sought  to  be  divided,  a  finding  that  the  plaintiff  had  no  right 
or  interest  in  the  premises  is  a  finding  of  the  ultimate  fact  proved  by 
the  deed  from  him,  and  is  sufficient  to  sustain  a  judgment  dismissing 
the  action. 

In.— FiNDiNa  AQAiHST  Fkaud  ob  Undue  Thfluehce— Evidence.— A  specific 
finding  that  such  deed  was  not  procured  by  fraud  or  undue  in- 
fiuence  is  not  necessary,  where  no  evidence  tenaing  to  show  such 
facts  was  ofi'ered  by  the  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  Ciiy 
and  County  of  San  Francisco.    James  M.  Troutt^  Judge. 
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The  facts  are  stated  in  the  opinion  oif  the  court. 

T.  Z.  Blakeman,  for  Appellant. 

Knight  &  Heggerty,  George  D.  Collins^  Walter  S.  Hinkle,  and 
W.  S.  Goodf ellow,  for  Bespondenta. 

TEMPLE,  J. — This  is  an  action  for  partition  of  certain  land  in 
San  Francisco.  Since  the  action  was  commenced,  the  defendant 
Henry  Mayer  has  acquired  all  the  right  and  title  of  the  plaintiff 
in  the  premises  sought  to  be  divided.  Upon  this  matter  the  evi- 
denoe  is  not  conflicting.  The  court  found  that  plaintiff  is  not 
the  owner  of  any  interest  in  the  property,  and  dismissed  the  ac- 
tion, and  the  plaintiff  appeals. 

The  only  point  in  the  appeal  requiring  notice  is  the  contention 
that  there  is  no  finding  as  to  the  affirmative  defense  as  above 
indicated;  and,  further,  that  the  law  gave  plaintiff  a  replication, 
to  the  effect  that  the  deed  was  procured  by  fraud  and  undue  in- 
fluence, and  there  is  no  flnding  upon  such  potential  issues. 

No  new  issue  was  raised  by  pleading  the  conveyance  from  the 
plaintiff,  and  the  only  occasion  for  specially  pleading  it  arose 
from  the  fact  that  it  is  new  matter  occurring  after  the  commence- 
ment of  the  action. 

The  finding  that  plaintiff  has  no  right  or  interest  in  the  prem- 
ises is  a  finding  of  the  ultimate  fact  proven  by  the  deed. 

Plaintiff  put  in  no  evidence  tending  to  show  fraud  or  undue 
influence,  therefore  no  findings  were  required  upon  these  possible 
issues.  The  law  gives  plaintiff  the  benefit  of  all  possible  replica- 
tions if  he  wishes  to  avail  himself  of  them.  If  he  does  not  avail 
himself  of  the  privilege  they  are  waived,  and  neither  the  court  nor 
the  defendant  need  concern  themiselves  about  them. 

The  judgment  is  affirmed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 
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18.  F.  No.  636.    Department  Two.— October  8, 1887.] 
JOHN  MALONE,  liespondent,  v.  GEOBGE  G.  BOY,  Appellant 

HORTQAGE— FORBCLOSUBX— HOBTGAOSS  Uf  POSSESSIOK— AtKRMEKT  OF  BeKTAIi 

Value— KviDBHCB.— In  an  action  to  foreclose  a  mortgage,  by  a  mortgagee 
who  had  been  in  possession  of  the  mortgagi^d  premises,  an  averment 
in  his  complaint  **that  the  rents  and  profits  of  the  said  premises  for 
the  time  plaintiff  has  had  and  received  the  same  does  not  exceed 
three  hundred  dollars  for  the  iirst  year,  four  hundred  and  tifty  dol- 
lars for  the  second  year,  and  five  hundred  dollars  per  annum  for 
the  remaining  portion  of  the  time  which  plaintiff  pos-e.-sed  the 
same,"  is  an  admission  that  the  rental  value  for  the  second  year 
was  four  hundred  and  fifty  dollars,  and  for  the  balance  of  said 
time  five  hundred  dollars  per  annum;  and  it  is  error  for  the  court, 
on  the  trial,  to  permit  the  plaintiff  to  introduce  evidence  showing  a 
less  rental  value  during  such  time ;  and  a  Judgment  based  on  a 
finding  of  a  less  rental  value  for  such  period  will  be  modified  on 
appeal  to  conform  to  the  pleading. 
Ip.— Finding.— The  rental  value  of  the  premises  for  times  not  covered  by  such 
averment  in  not  concluded  thereby,  and,  where  the  evidence  as  to 
the  value  is  conflicting,  the  finding  thereon  will  not  be  disturbed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Del  Norte 
County  and  from  an  order  denying  a  new  trial.  J.  E.  Murphy, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  J.  Bledsoe,  and  Denson  &  De  Haven,  for  Appellant  - 

L.  F.  Cooper,  and  Haven  &  Haven,  for  Respondent* 

McFARLAND,  J. — This  is  an  action  to  foreclose  a  mortgage 
upon  certain  lands  executed  by  defendant  to  the  plaintiff.  The 
plaintiff  in  his  complaint  admits  that  he  has  been  in  possession  of 
the  mortgaged  premises  from  about  the  fourth  day  of  January, 
1888,  to  the  commencement  of  the  suit  on  June  27, 1892,  and  ad- 
mits that  he  is  accountable  to  the  defendant  for  the  rents  and 
profits  of  the  mortgaged  premises  during  that  time.  Judgment 
was  rendered  for  plaintiff  foreclosing  the  mortgage  for  a  certain 
amount  of  money  found  to  be  due  from  defendant  to  plaintiff 
thereon,  after  an  accounting  in  which  plaintiff  is  charged  with  a 
certain  amount  as  the  rental  value  of  the  premises  while  in  the 
plaintiff's  possession,  and  also  with  another  certain  amount  of 
money  for  the  value  of  certain  timber  growing  upon  the  premises 
which  had  been  sold  by  the  plaintiff  during  his  occupancy.    De- 
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fendant  appeals  fram  the  judgment  and  from  an  order  denying 
his  motion  for  a  new  trial. 

There  are  two  main  points  made  on  the  appeal,  involving  the 
correctness  of  the  finding  of  the  court  as  to  the  rental  value 
and  as  to  the  value  of  the  timber  sold — the  appellant  insisting 
that  the  amounts  found  by  the  court  as  to  said  two  items  were  too 
small. 

The  great  mass  of  the  evidence  in  the  case  was  directed  to  the 
value  of  the  said  timber.  The  court  found  the  value  to  be  five 
hundred  dollars,  and  the  appellant  claims  that  it  should  have 
been  seven  hundred  and  forty-two  dollars.  We  do  not  deem  it 
necessary  to  here  discuss  the  testimony  upon  that  point  in  de- 
tail; it  is  sufficient  to  say  that  the  finding  of  the  court  as  to  the 
value  of  the  timber  is  sufficiently  supported  by  the  evidence  to 
put  it  beyond  disturbance  by  this  court. 

As  to  the  rental  value,  the  averment  of  the  complaint  is  as  fol- 
lows: "That  the  rents  and  profits  of  the  said  premises  for  the 
time  plaintiff  has  had  and  received  the  same  does  not  exceed  three 
hundred  dollars  for  the  first  year,  four  hundred  and  fifty  dollars 
for  the  second  year,  and  five  hundred  dollars  per  annum  for  the 
remaining  portion  of  the  time  which  plaintiff  has  possessed  the 
same.'*  The  defendant  in  his  answer  denies  that  the  rents  and 
profits  do  not  exceed  the  amounts  named  in  the  complaint,  and 
avers  that  the  rental  value  of  the  land  was  and  is  fifteen  hundred 
dollars  a  year.  The  case  was  pending  for  a  number  of  years,  dur- 
ing which  time  plaintiff  remained  in  possession,  and  in  a  supple- 
mental answer  defendant  aveis  that  since  the  commencement  of 
the  suit  the  rental  value  was  and  is  the  sum  of  nine  hundred  dol- 
lars per  year.  The  court  found  that  the  rental  value  during  the 
first  year  of  plaintiff's  occupancy  was  three  hundred  and  sixty 
dollars;  that  for  the  second  year  such  value  was  also  three  hun- 
dred and  sixty  dollars,  and  for  the  balance  of  the  time  down  to 
the  commencement  of  the  aetion  at  the  rate  of- three  hundred  dol- 
lars a  year.  There  was  a  great  deal  of  conflicting  evidence  as  to 
this  rental  value  for  these  years;  and  we  could  not  say  that  the 
findings  of  the  court  upon  the  subject  were  not  sustained  by  the 
evidence.  But  the  complaint  clearly  admits  that  the  rental  value 
for  the  second  year  was  four  hundred  and  fifty  dollars,  and  for 
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the  balance  of  said  time  five  hundred  dollars  per  annuni.  At  the 
trial  appellant  objected  to  any  evidence  by  reepondent  to  the 
point  that  the  rental  value  for  those  years  was  less  than  the 
amount  named  in  the  complaint^  and  moved  to  strike  all  such  tes- 
timony out;  the  courts  however,  overruled  the  objection,  and  this 
ruling  was  erroneous.  The  plaintifiE  was  boimd  by  the  averments 
of  his  complaint  in  this  regard,  and  should  not  have  been  allow- 
ed to  introduce  evidence  contradicting  them.  {Hendy  Machine 
Works  V.  Pacific  etc.  Co,,  99  Cal.  421;  Johnson  v,  Visher,  96  Cal. 
310.)  These  admissions,  however,  only  covered  the  time  between 
the  commencement  of  plaintiff's  occupancy  and  the  filing  of  the 
complaint;  the  findings  of  the  court  as  to  the  rental  value  after 
that  time  were  warranted  by  the  evidence  and  are  not  embarrassed 
by  the  admissions  in  the  complaint. 

We  do  not  see  any  other  points  made  by  appellant  which  are 
necessary  to  be  considered. 

The  error  committed  by  not  considering  the  averments  of  the 
complaint  as  above  stated  does  not,  we  think,  necessitate  a  rever- 
sal of  the  judgment  or  a  new  trial.  The  judgment  and  findings 
in  other  respects  aire  free  from  error.  The  finding  of  the  court 
ae  to  the  rental  value  of  the  land  during  the  second  and  third 
years  of  plaintiff's  occupancy  and  down  to  the  filing  of  the  com- 
plaint is  substantially  a  finding  that  the  rental  value  did  not  ex- 
ceed the  amount  admitted  in  the  complaint,  and  for  the  purposes 
of  the  case  may  be  so  considered,  and  the  judgment  may  be  ac- 
cordingly modified. 

The  order  denying  a  new  trial  is  affirmed.  It  is  further  order- 
ed that  the  cause  be  remanded,  with  directions  to  the  court  below 
to  modify  the  judgment  by  deducting  from  the  amount  found  due 
plaintiff  the  difference  between  the  rental  value  of  the  mortgaged 
premises  during  the  second  year  of  plaintiff's  occupancy  and  down 
to  the  commencement  of  the  action,  and  the  amount  admitted 
by  the  complaint  to  be  the  rental  value  during  said  period,  to  wit, 
four  hundred  and  fifty  dollars  per  annum  for  the  second  year,  and 
five  hundred  dollars  per  annum  for  the  balance  of  such  time,  in- 
terest to  be  calculated  accordingly.  And  as  thus  modified  the 
judgment  will  stand  affirmed. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[8.  F.  No.  666.    Department  Two.— October  8,  1897.] 

C.  H.  LEADBETTEE  et  al.,  Appellante,  v.  FEED,  W.  LAKE 
et  al.,  Sespondenta. 

Appbai/— JuDOMBNT— PiNDiNoa  —  Pbbsumptiok  OF  Waiybr.— On  an  appeal 
from  the  judgment  on  the  judgment-roll  alone,  all  intendments  are 
in  its  favor,  and  error  must  be  affirmatively  shown;  and  where  the 
record  is  silent  upon  the  subject,  a  waiver  of  findings  will  be  pre- 
sumed, and,  if  not  waived,  the  fact  must  affirmatively  appear  by 
a  bill  of  exceptions. 

Id.— JuET  Trial— Peksumptiok  of  Waiver.— Where  the  judgment  recites 
that  the  cause  was  regularly  heard  before  the  court  sitting  without 
a  jury,  and  it  nowhere  appears  in  the  record  that  the  appellant  de- 
manded a  jury,  the  presumption  is  that  a  jury  was  waived. 

Id.— Costs— Defendants  Jointly  Sokd.— A  joint  judgment  for  costs  in  favor 
of  defendants  who  were  jointly  sued,  but  who  separately  answered, 
is  proper. 

APPIiAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ilillyer  &  Jacobs,  for  Appellants. 

F.  D.  Brandon,  and  Cobb  &  Loefler,  for  Respondents. 

McFARLAXD,  J. — Judgment  went  in  the  court  below  for  de- 
fendants. Plaintiffs  appeal  from  the  judgment,  bringing  up  only 
the  judgment-roll,  which  consists  of  the  pleadings  and  the  judg- 
ment. The  appellants  ask  for  a  reveiBal  upon  the  ground  that 
there  were  no  findings,  and  that  findings  were  not  waived.  But 
all  intendments  are  in  support  of  a  judgment,  ai.d  he  who  expects 
to  reverse  it  must  affirmatively  show  eiT«)r.  It  has  been  estab- 
lished by  a  long  line  of  decisions  of  this  court  that  where  the 
record  is  silent  upon  the  subject  a  waiver  of  findings  will  be  pre- 
sumed. The  fact  that  findings  were  not  waived  must  affirmatively 
appear  by  a  bill  of  exceptions,  unless  the  judgment-roll  shows  it. 
(In  re  Argnello,  85  Cal.  151,  and  cases  there  cited  on  page  153.) 

Appellants  also  claim  a  reversal  upon  the  ground  that  there  was 
no  jury  trial,  and  that  a  jury  was  not  waived.  The  judgment 
shows  that  the  cause  ''came  on  regularly  to  be  heard  before  the 
V)urt  sitting  without  a  jury,*'  and  it  nowhere  appears  that  the 
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plaintiff  demanded  a  jury;  and  in  such  a  case  the  presumption  is 
that  a  jury  wae  waived.  In  Montgomery  v.  Sayre,  91  Cal.  211, 
this  court  say:  "If  the  question  were,  did  the  defendant  waive 
his  right  to  a  trial  by  jury— the  record  being  silent  upon  the  quee- 
tion  and  the  cause  having  been  tried  and  determined  by  the  court 
— ^there  would  be  no  difliculty,  for  the  authorities  are  explicit  to 
the  end  that  such  would  be  the  presumption.  {Boston  Tuntiel 
Co,  V.  McKmiie,  67  Cal.  400/'  See,  also,  Smith  v.  Brannan, 
13  Cal.  115,  116.) 

Appellants  also  claim  a  reversal  because  there  was  a  joint  judg- 
ment in  favor  of  respondents  for  costs,  while  although  sued  joint- 
ly they  answered  separately — ^the  contention  of  appellants  being 
that  there  should  have  been  a  separate  judgment  in  favor  of  each 
respondent  for  his  costs.  But  in  such  case  there  is  no  error  in 
entering  a  joint  judgment  in  favor  of  defendants,  {Myers  v. 
Moulton,  71  Cal  503.) 

The  judgment  appealed  from  is  affirmed. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 


[Crim.  No.  224.     Department  One.— October  9,  1897.] 

THE  PEOPLE,  Eespondent,  v.  CLIFTON  E.  MAYNE,  Appel- 

lant. 

CwMiwAL  Law— Rape— Evidence— Date  of  Birth  of  Female  Child— Testi- 
XONT  OF  Mother— Entry  in  Bible  not  Admissible— HEARSAT.—Upon  the 
trial  of  a  defendant  accused  of  rape  in  having  had  sexual  intercourse 
"with  a  female  child  under  the  age  of  fourteen  years,  where  the  mother 
of  the  girl  is  in  court,  and  has  teptified  to  her  age,  an  entry  made  by  the 
mo' her  in  a  Bible  of  the  date  of  the  girl's  birth  is  not  admissible  as  sub- 
stantive evidence  of  that  fact .  Such  testimony  is,  in  its  nature,  hearsay 
evidence,  and  subject  to  the  general  rule  by  which  that  class  of  evidence 
is  governed,  viz.,  that  the  fact  sought  to  be  established  cannot  be  other- 
wise shown,  and  is  incompetent  to  establish  any  fact  which  is  susceptible 
of  being  proved  by  witnesses  who  speak  from  their  own  knowledge. 

Id.— -Pedigbke  not  Involved.- Although  the  age  of  the  female  child  was  in- 
volved in  the  is^ue  to  be  tried,  that  fact  did  not  constitute  it  a  case  of 
pedigree  in  which  her  age  could  be  proved  by  the  written  declaration  ol 
a  third  person. 

Id.— Evidence  in  Case  of  Pedigree.— In  cases  of  pedigree  it  must  be  shown 
that  the  person  who  made  the  entry  is  dead  before  the  evidenoe  will  be 
admissiblet 
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Id. — Altsration  in  Entry — Province  of  Court— Discretion— Appeal.— 
Whether  there  has  been  a  material  alteration  in  an  entry  made  in 
a  family  Bible  in  a  question  to  be  determined  by  tlie  couit  when  it 
is  offered,  and  before  it  is  presented  to  the  jury;  und,  -wheie  such  en- 
try is  admitted,  it  must  be  assumed  upon  appeal  that  the  court  was 
satisfied  that  no  material  change  had  been  made  in  the  entry,  in 
the  absence  of  any  showing  to  the  contrary,  and,  its  actiun  being 
matter  of  discretion,  its  ruling  upon  the  question  of  alteration  is 
not  open  to  review,  unless  it  is  made  to  appear  that  its  discretion 
was  abused. 

Id.— Order  Kefusino  to  Hear  Motion  to  Set  ^side  Order  Dentin  a  New 
Trial— Jurisdiction — Appeal— DismissAL. — After  appeal  from  an  order 
denying  a  new  trial,  the  subject  matter  of  that  order  is  removed 
from  the  jurisdiction  of  the  superior  court,  and,  while  such  appeal  ia 
pending,  it  has  no  jurisdiction  to  change  such  order;  nor  is  an 
order  refusing  to  hear  a  motion  to  set  aside  a  former  order  deny- 
ing a  new  trial  appealable,  and  an  appeal  therefrom  must  be  dis- 
missed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los  An- 
geles County,  and  from  an  order  denying  a  new  trial,  and  from  an 
order  refusing  to  hear  a  motion  to  set  aside  the  order  denying  a 
new  trial.      B.  N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

D.  K.  Trask,  W.  H.  Shinn,  J.  L.  Copeland,  W.  J.  Murphy,  and 
Van  Sdever  &  Allen,  for  Appellant. 

W.  F.  Fitzgerald,  Attorney  General,  and  W.  H.  Anderson,  Ab- 
siatant  Attorney  General,  for  Respondent. 

HARRISON",  J. — The  defendant  was  convicted  of  rape  in  hav- 
ing sexual  intercourse  with  a  female  child  under  the  age  of 
fourteen  years,  and  has  appealed  from  the  judgment  of  conviction 
and  from  an  order  denying  a  new  trial. 

There  was  sufficient  evidence  before  the  jury  to  authorize  them 
to  find  the  fact  of  sexual  intercourse  by  the  defendant  with  the 
child,  and  that  she  was  at  the  time  under  fourteen  years  of  age, 
and  their  verdict  thereon  is  not  open  to  review. 

The  crime  is  charged  to  have  been  committed  March  30, 1895, 
and  for  the  purpose  of  establishing  the  age  of  the  girl  at  that 
date  her  mother  testified  that  she  was  born  June  14, 1881.  The 
prosecution  then  offered  in  evidence  a  Bible,  in  which  was  entered 
the  record  of  the  birth  of  a  girl  named  Elsie  Shipton  (the  name 
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of  the  prosecuting  witnesB)  on  the  llth  of  June,  1881.  The  court 
admitted  the  Bible  in  evidence  against  the  objection  of  the  de- 
fendant. 

The  mother  testified  that  die  made  the  entry  of  Elsie's  birth 
some  time  after  the  girl  was  bom,  she  thought  at  some  time  dur- 
ing that  year.  There  were  appearances  on  the  face  of  the  entry 
that  the  date  had  been  changed  by  being  written  over  after  it 
had  originally  been  written,  but  it  does  not  appear  that  any  other 
date  was  originally  in  the  entry,  and  the  mother  testified  that 
she  had  not  changed  it.  Whether  there  had  been  a  material  alter- 
ation in  the  entry  was  to  be  determined  by  the  court  when  it 
was  offered  and  before  it  should  be  presented  to  the  jury.  In  the 
absence  of  any  showing  to  the  contrary,  we  must  assume  that  the 
court  was  satisfied  that  the  alteration  was  immaterial.  Like  mat- 
ters addressed  to  its  discretion,  its  ruling  in  this  respect  is  not 
open  to  review,  unless  it  is  made  to  appear  that  the  discretion  was 
abused. 

It  does  not  clearly  appear  that  the  book  in  which  the 
entry  was  made  was  a  family  Bible.  There  was  no  di- 
rect evidence  of  this  fact,  and,  although  the  mother  testi- 
fied that  it  came  into  her  possession  in  1876,  it  was  not 
shown  from  whom  she  received  it  or  in  what  manner  it 
came  into  her  poese^on.  Nor  was  it  shown  that  the  other 
persons  whose  births  and  deaths  were  entered  therein  were 
members  of  her  family,  or  that  they  had  the  same  or  similar 
names.  We  need  not,  however,  determine  whether  the  charac- 
ter of  the  book  was  sufficiently  shown  (see  Jones  v.  Jon^,  45 
Md.  160),  since  the  court  erred  upon  other  grounds  in  permit- 
ting the  entry  to  be  read  in  evidence. 

An  entry  in  a  family  Bible  is  a  written  declaration  of  a  fact 
made  out  of  court,  not  under  the  sanction  of  an  oath,  or  with  any 
cpportunitv  to  test  its  correctness  by  means  of  cross-examination. 
It  is  but  a  declaration  by  the  person  who  made  the  entry,  and  is 
of  the  same  character  as  any  other  declaration,  whether  written  or 
oral.  Being  made  in  a  book  where  entries  of  this  nature  are  often' 
made,  it  is  entitled  to  greater  weight  by  reason  of  its  formality 
than  would  be  a  similar  verbal  declaration,  but  the  principles  up- 
on which  it  is  received  in  evidence  are  the  same  as  govern  verbal 
declarations  of  the  same  fact    It  is  hearsay  evidence,  and  subject 
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to  the  general  rule  by  which  that  class  of  evidence  is  governed, 
that  the  fact  sought  to  be  established  cannot  be  otherwise  shown. 
This  rule  was  formulated  by  Chief  Justice  Marshall  in.  Mima 
Queen  v,  Hepburn,  7  Cranch,  290,  in  the  following  terms:  "Hear- 
say evidence  is  incompetent  to  establish  any  specific  fact,  which 
fact  is  in  its  nature  susceptible  of  being  proved  by  vsdtnesses  who 
speak  from  their  own  knowledge.''  Such  evidence  is  admitted  in 
matters  of  pedigree,  but,  as  Mr.  Greenleaf  says  (Greenleai  on  Evi- 
dence, sec.  103):  "The  rule  of  admission  is  restricted  to  the  decla- 
rations of  deceased  persons  who  were  related  by  blood  or  marriage 
to  the  person.'*  Taylor,  ija  his  treatise  on  Evidence,  ninth  edition, 
section  641,  says:  "Where,  however,  the  declarant  is  himself  alive 
and  capable  of  being  examined  his  declarations  will  be  rejected"; 
and  in  the  American  notes  to  this  edition  it  is  said:  "A  familiar 
form  of  record  is  the  family  Bible.  Declarations  in  such  form  of 
facts  of  pedigree,  made  by  deceased  members  of  the  family,  are 
competent  evidence  of  the  facts  therein  stated/'  (See,  also, 
DupoyBter  v.  Gaganiy  84  Ky.  403;  McCausland  v.  Fleming ^  83  Pa. 
St.  36;  Leggett  v,  Boyd,  3  Wend.  376;  Oreenleaf  v.  Dubuque  etc. 
B.  R.  Co,,  30  Iowa,  301;  Campbell  v.  Wilson,  23  Tex.  252;  76  Am. 
Dec.  67;  Robinson  v.  Bldkely,  4  RicR.  586;  56  Am.  Dec.  703;  1 
Phillips  on  Evidence,  *248,  *260 )  These  principles  have  been 
incorporated  into  the  provisions  relating  to  evidence  in  the 
statutes  of  this  state.  In  part  IV  of  the  Code  of  Civil  Proce- 
dure, after  declaring  the  general  principles  governing  the  ad- 
missibility of  evidence,  section  1870  declares:  "In  conformity 
with  the  preceding  provisions  evidence  may  be  given  at  a  trial 
of  the  foUo^ving  facts;  ....  4.  The  act  or  declaration,  verbal 
or  written,  of  a  deceased  person  in  respect  to  the  relationship, 
birth,  marriage  or  death  of  any  person  related  by  blood  or  mar- 
riage to  such  deceased  person 13.  Monuments  and  in- 
scriptions in  public  places  as  evidence  of  common  reputation; 
and  entries  in  family  Bibles  or  other  family  books  or  charis, 
engravings  on  rings,  family  portraits,  and  the  like,  as  evidence 
of  pedigree." 

By  the  preceding  sections,  which  control  the  admission  of 
evidence  of  the  facts  thus  enumerated,  and  which  merely  de- 
clare the  rules  of  evidence  previously  existing,  the  declaration 
or  statement  of  a  third  person  is  admissible  only  in  certain  ex- 
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ceptional  cases.  The  provision  in  this  section  pennitting  evi- 
dence to  be  received  of  the  written  declaration"  of  a  deceased 
person  in  the  instances  there  mentioned  makes  it  evident  that 
the  declaration  of  a  living  person  is  not  to  be  received.    Neither 
does  the  section  authorize  the  admission  of  a  written  declaration 
simply  because  it  is  made  in  a  family  Bible,  unless  it  is  other- 
wise admissible  as  a  written  declaration;  and  ffuch  entry,  wken 
admissible,  is  only  to  be  received  "as  evidence  of     pedigree.*' 
Although  the  term  "pedigree'*  includes  the  facts  of  birth,  mar- 
riage, and  death,  and  the  times  when  these  events  happened 
(Greenleai  on  Evidence,  sec.  104),  and  evidence  of  these  facts 
is  pertinent  for  the  purpose   of  establishing  pedigree,  the  several 
facts,  or  either  of  them,  do  not  of  themselves  constitute  pedigree, 
and  a  case  in  ^'^hich  the  age  of  an  individual  is  the  issue  to  be 
determined  is  not  a  case  of  pedigree.    "A  case  is  not  necessarily 
a  case  of  pedigree  because  it  may  involve  questions  of  birth,  par- 
entage, age,  or  relationship.    Where  these  questions  are  merely 
incidental  and  the  judgment  will  simply  establish  a  debt  or  a 
person's  liability  on  a  contract,  or  his  proper  settlement  as  a 
pauper,  and  things  of  that  nature,  the  case  is  not  one  of  pedi- 
gree, although  questions  of  marriage,  legitimacy,  death,  or  birth 
are  incidentally  inquired  of."    {Eisenlord  v.  Clum,  126  N.  T. 
566.    See,  also,  Haines  v.  Chithrie,  L.  B.  13  Q.  B.  Div.  818.)    In 
Leggeit  v.  Boyd,  supra,  the  defense  of  infancy  was  made  to  an 
action  upon  a  promissory  note,  and  in  support  of  this  defense 
the  family  Bible  of  the  parents  was  offered  in  which  the  entry 
of  his  birth  had  been  made  by  his  mother;  and  its  exclusion  was 
upheld  upon  the  ground  that  the  person  by  whom  it  was  made 
was  in  court  and  could  have  been  examined.     Campbell  v.  Wil- 
son,  supra,  was  of  the  same  character,  and   the  evidence  was 
excluded  because  it  was  shown  that  the  mother  was  within  reaxjh 
of  the  process  of  the  court.    Oreenleaf  v,  Dubuque  etc,  R.  R.  Co., 
supra,  was  an  action  to  recover  damages  for  negligence  in  caois- 
ing  the  death  of  a  person,  and,  for  the  purpose  of  establishing 
his  age  as  an'  element  in  determining  the  ainount  of  damages, 
the  plaintiff  was  allowed  to  show  the  date  of  his  birth  from  an 
entry  in  the  family  Bible.    This  was  held  to  be  error,  on  the 
ground  that  it  was  not  shown  that  the  person  who  made  the 
entry  was  dead.    In  Robinson  v.  Blahely,  4  Sich.  586,  55  Am. 
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Dec.  703,  the  family  register  of  births  and  deaths  was  held 
inadmissible  to  show  the  age  of  the  plaintiff  for  the  purpose  of 
determining  whether  the  action  was  barred  by  the  statute  of 
limitations,  upon  the  ground  that  the  father  who  made  the  en- 
try was  still  alive,  the  court  saying:  "These  entries  stand  on  no 
higher  footing  than  other  declarations,  and  are  entitled  to  no 
higher  consideration*,  except  that  if  made  at  the  time  the  fact 
occurred  they  are  more  reliable/'  The  admissibility  in  evidence 
of  these  facts  is  limited  by  Mr.  Greenleaf  in  the  section  above 
referred  to,  to  cases  where  they  arise  incidentally  and  in  relation 
to  pedigree  as  follows:  "Thus  an  entry  by  a  deceased  parent, 
or  other  relative,  made  in  a  Bible,  family  missal,  or  any  other 
book,  or  in  any  document  or  paper,  stating  the  fact  or  date 
of  the  birth,  marriage,  or  death  of  a  child  or  other  relative,  is 
regarded  as  the  declaration  of  such  parent  or  relative  in  a  mat- 
ter of  pedigree.'^  Taylor  says  (Taylor  on  Evidence,  650):  'En- 
tries made  by  a  parent  or  relation  in  Bibles,  prayer-books,  mis- 
sals, almanacs,  or,  indeed,  in  any  other  book,  or  in  any  docu- 
ment or  paper,  stating  the  fact  and  date  of  the  birth,  marriage, 
or  death  of  a  child  or  other  relation,  are  also  evidence  in  pedi- 
gree cases  as  being  written  declarations  of  the  deceased  per- 
sons who  respectively  made  them.'* 

The  entry  in  the  Bible  in  the  present  case  was  shown  to 
have  been  made  by  Mrs.  Shipton,  and,  as  she  was  present  in 
court  and  had  testified  to  the  date  of  the  child's  birth,  it  was 
not  competent  for  the  prosecution  to  introduce  as  a  piece  oi 
substantive  evidence  in  support  of  this  issue  her  written  dec^ 
laration  made  several  years  previously.  Nor  can  it  be  said  that 
the  error  was  harmless.  The  evidence  was  not  cumulative,  but 
was  of  an  entirely  different  character  from  any  other  evidence 
in  reference  to  the  child's  age^  and  the  jury  may  well  have 
given  it  a  credit  by  reason  of  its  formality  and  apparent  authen- 
ticity which  they  would  not  grant  to  the  living  witness  who 
testified  respecting  the  age.* 

The  motion  for  a  new  trial  was  denied,  and  judgment  sen- 
tencing the  defendant  to  imprisonment  in  the  state  prison 
rendered  and  entered  November  23,  1895,  and  on  the  same  day 
the  present  appeal  was  taken  from  this  judgment  and  orrlpr. 
September  21,  1896,  the  defendant  made  a  motion  to  set  aside 
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the  order  denying  his  motian  for  a  new  trial,  end  offered  to  read 
several  affidavits  in  support  of  the  motion.  The  court  refused 
to  entertain  the  motion,  or  to  hear  or  consider  lihe  affidavits. 
From  the  order  itius  refusing  to  hear  his  application  the  defend- 
ant has  taken  an  appeal.  The  attorney  general  has  moved  to  dis- 
miss this  appeal.  By  the  a])peal  from  the  order  denying  a  new 
trial  the  subject  matter  of  that  order  was  removed  from  the  supe- 
perior  court,  and  while  the  appeal  was  pending  that  court  had  no 
jurisdiction  to  cliange  the  order.  Besides,  an  order  refusing  to 
hear  a  motion  to  set  aside  a  former  order  denying  a  new  trial  is 
not  appealable. 

The  appeal  from  the  order  of  September  21,  1896,  is  dis- 
missed. The  judgment  and  order  denying  a  new  trial  are  re- 
versed, and  a  new  trial  ordered. 


Van  Fleet,  J.,  and  Beatty,  C.  J.,  concurred* 


[S.  F.  No.  1108.    Department  One—October  9,  1807.] 

Estate  of  MAETIXA  CASTRO  DEPEAUX,  Deceased;  Appeal 
of  M.  ELIZABETH  PECK. 

Appeal— Faxlubs  to  Filb  Tbanscbipt—TJmssttlkd  Bill  of  Exceptions— 
Neglect  or  Appellant— Dismissal. — It  is  the  duty  of  a  party  seeking  to 
avail  himself  of  a  bill  of  exceptions,  for  the  purpose  of  review  upon 
appeal,  to  take  whatever  steps  may  be  necessary  to  procure  its  set- 
tlement ;  and  since  the  judge  who  tried  the  case  is  not  required  and  can- 
not be  compelled  to  settle  the  bill,  after  his  term  of  office  has  expired,  it  is 
necessary  to  apply  to  this  court  for  an  order  directing  its  settle- 
ment; and  where  no  steps  are  taken  within  a  reasonable  time  to 
secure  the  settlement  of  the  bill  of  exceptions,  the  appeal  will  be 
dismissed  upon  motion  of  the  respondent  for  failure  to  file  the  trans- 
cript within  the  time  limited  therefor, 

MOTION  in  the  Supreme  Ck>urt  to  dismias  an  appeal  from  an 
order  oif  the  Superior  Court  of  the  City  and  County  of  San 
Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

C.  B.  Younger,  for  the  Motion. 

J.  F.  Utter,  and  J.  J.  Scrivner,  Contra. 

THE  COURT.— Motion  to  dismiss  the  appeal.  The  appel- 
lant was  appointed  special  administratrix  of  the  above  estate 
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December  12,  1896,  and  on  December  14,  1896,  the  superior 
court  made  an  order  revoking  her  letters  of  special  administra- 
tion. December  23,  1896,  she  appealed  to  this  court  from  this 
order,  and  thereafter  served  upon  the  respondents  a  proposed 
bill  of  exceptions,  to  which  amendments  were  proposed  by 
them.  She,  declining  to  accept  the  proposed  amendments,  took 
steps  for  the  purpose  of  procuring  a  settlement  of  the  bill. 
Judge  Logan,  before  whom  the  proceedings  were  had,  and  who 
was  the  judge  of  the  superior  court  at  the  time  the  order  ap- 
pealed from  was  made,  went  out  of  office  on  the  first  day  of 
January,  1897,  and  was  succeeded  by  Judge  Smith.  Judge 
Logan  refused  to  settl?  the  bill,  and  Judge  Smith  held  himself 
to  be  disqualified  from  acting  in  the  matter,  and,  on  the  9th  of 
February,  1897,  so  informed  the  appellant^s  attorney,  and  sug- 
gested that  he  make  some  application  to  this  court  in  the 
matter.  Nothing  further  was  done  by  the  appellant  in  refer- 
ence to  procuring  a  settlement  of  the  bill,  and  on  August  17th 
the  respondents  gave  notice  of  the  present  motion  to  dismiss 
the  appeal  for  failure  to  file  the  transcript  within  forty  days 
after  it  was  taken. 

It  is  the  duty  of  the  party  seeking  to  avail  himself  of  a  bill 
of  exceptions,  for  the  purpose  of  obtaining  a  review  of  the  ac- 
tion of  the  superior  court,  to  take  whatever  steps  may  be  nec- 
essary to  procure  its  settlement.  (Code  Civ.  Proc,  sec.  650; 
Klauber  v.  San  Diego  etc,  Co.,  98  Cal.  105.)  After  Judge  Logan 
had  ceased  to  be  the  judge  of  the  superior  court>  he  was  not 
required  nor  could  he  be  cojnpelled  to  settle  the  bill  {Leach  v. 
Aithen,  91  Cal.  484),  and  it  was  thereupon  the  duty  of  the  ap- 
pellant to  take  such  steps  as  are  authorized  by  law  for  the  pur- 
pose of  securing  its  settlement.  Section  653  of  the  Code  of 
Civil  Procedure,  provides  that:  ^1f  the  judge  or  judicial  officer 
before  the  bill  of  exceptions  is  settled  dies,  is  removed  from 
office,  becomes  disqualified,  is  absent  from  the  state,  or  refuses 
to  settle  the  bill  of  exceptions,  it  shall  be  settled  and  certified 
in  such  manner  as  the  supreme  court  may  by  its  order  or  rules 
direct."  As  no  rule  has  been  adopted  by  this  court  directing 
the  manner  in  which  the  settlement  shall  be  had,  it  was  in- 
cumbent upon  the  appellant  to  make  special  application  to  this 
court  for  an  order  directing  its  settlement,  and  in  that  way 
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render  his  exceptions  available  upon  the  appeal.  Such  applica- 
tion should  have  been  made  promptly  and  within  a  reasonable 
time  after  &he  had  been  informed  that  Judge  Logan  refused  to 
act.  The  policy  of  our  law  favors  a  speedy  eettlement  of  the 
estates  of  deceased  persons,  and  it  is  in  contravention  of  this 
policy  for  the  appellant  to  allow  more  than  six  months  to 
elapse  without  taking  any  steps  looking  toward  the  determina- 
tion of  her  appeal.  By  the  rules  of  this  court  an  appellant  is 
allowed  forty  days  within  which  to  file  the  transcript  on  appeal 
after  the  appeal  is  perfected  and  the  bill  of  exceptions,  if  there 
be  one,  is  settled.  A  neglect  upon  the  part  of  the  appellant 
for  this  period  of  time  to  take  «uch  steps  *as  are  within  hia  pow- 
er and  incumbent  upon  him  to  take  for  the  purpose  of  secur- 
ing the  settlement  of  the  bill  is  equivalent  to  his  failure  to  file 
the  transcript  within  the  time  limited.  If  the  appellant  herein 
had  taken  steps  to  obtain  a  settlement  of  the  bill  of  exceptions 
within  forty  d«ys  after  the  refusal  of  Judge  Logan  was  com- 
municated to  her,  any  delay  occasioned  by  the  proceedings 
thereafter  pertaining  to  its  settlement  would  have  been  merely 
incident  thereto,  but  her  failure  to  take  any  such  steps  for 
more  than  six  months  after  his  refusal,  and  where  no  excuse  for 
such  delay  is  offered,  authorizes  the  conclusion  that  she  haa 
abandoned  the  exceptions  set  forth  in  her  bill. 
The  motion  to  dismiss  the  appeal  is  granted. 


[No.  1W59.    In  Bank.-October  9,  1897.] 
T.  J.  HIGGINS  et  al.,  Eespondents,  v.  CITY  OF  SAN  DIEGO 
et  al.  Respondents,  and  SAN  DIEGO  WATER  COMPANY, 

Appellant. 

MUHICIPAL  CORPORATTON8— SUBSIDT  FOR  RAILROAD— ILLEGAL  CONTRACT.— A  mu- 
nicipal corporation  not  authorized  to  grant  aid  to  a  railroad  can- 
not, directly  nor  indirectly,  make  any  contract  for  the  payment  of 
money,  where  an  indefinite  and  inseparable  part  of  the  stipulated 
amount  is  payable  in  consideration  of  the  unlawful  object  of  sub- 
sidizing a  railroad. 

Id.— Void  liRASB  of  "Wattsr  Plant  to  City— Oondittoh  fob  Building  Rail* 

BOAD— EVASIVR  CONTRACT— LraSR  TO  NOMINAL  P A RTIB8— SUBLEASE  TO  CiTT 

WITHOUT  Condition.— A  lea?ie  to  a  city  by  a  wl^te^  company  of  its  entire 
plant  for  a  term  of  years,  in  which  the  rent  reserved  is  in  part  con- 
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Bideration  of  a  condition  that  the  water  company  shall  construct  a 
railroad  within  a  specified  time,  is  invalid  and  void;  and  where,  by 
an  evasive  contrivance,  the  lease  containing  such  condition  was 
made  to  nominal  parties,  who,  in  accordance  with  the  understand- 
ing, immediately  subleased  the  plant  to  the  city  for  the  entire 
term,  and  for  the  full  amount  of  rental,  but  without  expressing  such 
condition  in  the  sublease,  and  the  city  was  thereby  induced  to 
agree  to  pay,  under  the  name  of  rent,  the  whole  consideration  for 
the  undertaking  of  the  water  company  to  build  the  railroad,  and 
thus  indirectly  to  subsidize  the  railroad,  the  contracts  of  lease  and 
sublease  are  wholly  void  from  their  inception. 

Id.— Option  to  Txrxinate  Lxase— Void  Purchase  bt  City— Rights  of  Nom- 
inal Lessees.— The  dty  not  being  permitted  to  subsidize  a  railroad  di- 
rectly or  indirectly,  could  not  buy  an  option,  to  be  exercised  either 
by  itself  or  by  others,  to  terminate  its  agreement  to  pay  rent,  upon 
failure  of  the  lessor  to  build  a  railroad;  and  although  the  right  to 
terminate  the  agreement  for  failure  to  construct  the  railroad  was 
left  in  the  nominal  lessees,  it  is  immaterial  whether  that  right  was 
to  be  exercised  in  their  own  behalf  and  at  their  own  discretion,  or 
as  trustees  for  the  city. 

Id.— Condition  Sdbsbuuent— Consideration.— The  fact  that  the  condition  for 
the  construction  of  the  railroad  was  put  in  the  torjp.  of  a  condition 
subsequent,  upon  the  breach  of  which  the  lease  might  be  terminat- 
ed, does  not  prevent  the  condition  from  forming  part  of  the  con- 
sideration for  the  stipulated  payments  of  rent;  but  the  option  to 
terminate  the  lease  for  breach  of  such  condition  is  valuable  to  the 
party  paying  the  rent,  and  burdensome  to  the  party  charged  with 
the  condition,  and  is  a  good  consideration  for  the  agreement  to  pay 
the  rent. 

Id.— Waiver  of  Condition  —  Nonperformance— Void  Contract.— The  con- 
tract being  void  for  want  of  power  in  the  city  to  expend  corporate 
funds  in  aid  of  the  construction  of  a  railroad,  it  cannot  aid  the  con- 
tract that  the  city  waived  compliance  with  the  condition  for  its 
construction,  and  it  is  immaterial  that  the  railroad  was  never  con- 
structed or  operated,  or  that  its  construction  was  never  commenceil. 

Id.— Void  Resolution  of  Council  as  to  Lease— Absence  of  Auditor's  Certif- 
icate—No  Presumption  of  Authority.— A  resolution  of  a  city  council 
authorizing  the  mayor  to  execute  a  lease  of  a  water  plant,  which  had 
not  previous  to  its  passage  been  presented  to  the  auditor  as  required 
by  the  city  charter,  and  which  lacked  his  required  certificate  that 
the  contemplated  indebtedness  or  liability  could  be  incurred  without 
a  violation  of  the  restrictions  imposed  by  the  charter,  is  fatally  de- 
fective and  void;  nor  had  the  water  company  the  right  to  presume 
that  the  council  would  not  have  authorized  the  mayor  to  act,  in  vio- 
lation of  the  charter,  without  the  proper  certificate  of  the  auditor. 

Id.- Validity  of  Charter  Provision.— The  provision  of  the  city  charter  re- 
quiring the  auditor's  certificate  is  not  invalid,  as  being  an  attempt 
to  invest  a  ministerial  officer  with  judicial  powers  and  functions; 
but  such  provision  is  a  mere  restriction  upon  the  lejri  lative  power 
of  the  council,  requiring  them  to  go  to  the  best  source  of  informa- 
tion for  the  fact  upon  which  their  right  to  act  depends. 

Id.— Supply  of  Water  for  City— Ordinance  Required— Joint  Resolution 
Nugatory.— Where  the  only  authority  conferred  upon  the  council  by  the 
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charter  to  adopt  and  carry  ont  means  for  securing  a  supply  of  water 
for  the  use  of  the  city  and  its  Inhabitants  is  found  in  the  enumera- 
tion of  matters  as  to  which  the  council  is  empowered  to  pass  ordi- 
nances, which  cannot  take  effect  without  publication,  an  unpublished 
joint  resolution  authorizing  the  mayor  to  lease  a  water  plant  is  nu- 
gatory. 

Id.— OoHTBACT  FOB  FuTURS  PAYMENT  BT  GiTT— Casx  Afkibmeo.— The  case  of 
McBenn  v,  Fre^io,  112  Oal.  159,  affirmed  as  to  the  power  of  a  city 
to  make  contracts  in  futuro,  involving  the  payment  of  moneys  an- 
nually during  a  long  period  of  time,  without  violating  the  provision 
against  indebtedness  in  excess  of  revenue,  if  the  annual  payment 
does  not  exceed  the  revenue  for  the  year  in  which  it  is  to  be  made, 
and  also  as  to  the  conditions  under  which  such  contracts  may  ex- 
tend beyond  the  term  of  office  of  the  trustees  who  authorize  it. 

Id.— Invalid  Contbact— Ratification— Estoppel.— Where  the  objection  to  a 
contract  made  by  a  city  for  the  lease  of  a  water  plant  is  that  it  is 
void  as  involving  a  subsidy  for  a  railroad,  the  contract  is  incapable 
of  ratification,  directly  or  indirectly,  and  the  city  cannot  be  estopped 
from  denying  the  validity  of  the  contract  because  the  water  com- 
pany was  required  by  the  city  to  expend  a  large  sum  of  money  in 
extending  the  plant,  and  because  the  city  refused  to  redeliver  pos- 
session of  tha  plant  when  demanded. 

Id.— General  Power  of  City  as  to  Water  Supply— Lease  of  Plant  from 
Year  to  Year— Reasonable  Value  of  Use— Provision  against  Excess 
of  Revenue.— Although  the  express  contract  of  the  city  to  lease  the  water 
plant  for  a  term  of  years  at  a  fixed  rental  was  invalid  and  void, 
yet  as  the  city  has  the  general  power  to  contract  for  a  water  supply 
for  itself  and  its  inhabitants,  it  may  lease  a  water  plant  for  a  year, 
and  renew  it  from  year  to  year,  and  it  is  liable  to  pay  the  reason- 
able value  of  the  use  of  the  plant  actually  enjoyed,  provided  the 
claim  of  the  water  company  for  the  reasonable  value  of  the  use  dues 
not  exceed  the  amount  of  unappropriated  revenue  for  the  respective 
fiscal  years  during  which  the  city  had  the  use  of  the  plant;  but  claims 
for  such  use  accruing  at  a  time  when  there  were  no  unappropriated 
funds  to  meet  them  are  void,  like  other  claims  upon  exhausted  rev- 
enues, and  will  not  warrant  a  judgment  of  any  character. 

Id.— Form  of  Judgment  for  Reasonable  Value  of  Use— General  Judgment 
AGAINST  City — Provision  as  to  Payment. — A  judgment  for  the  reasonable 
value  of  the  use  of  the  water  plant,  after  ascertaining  in  what  years 
the  claims  of  the  water  company  for  such  value  were  not  in  excess 
of  the  unappropriated  revenues  of  that  year  to  meet  them,  should  not 
be  rendered  so  as  to  be  payable  only  out  of  those  revenues,  but 
should  be  in  the  form  of  an  ordinary  general  judgment  for  whatever 
amount  shall  be  found  due,  without  any  direction  as  to  the  revenues 
out  of  which  the  judgment  shall  be  satisfied,  or  any  direction  as 
to  the  method  of  its  paj^ment.  for  which  some  future  provision  might 
be  made  by  the  city,  although  there  might  be  no  revenues  of  the  fis- 
cal year  in  which  the  debt  was  incurred  out  of  which  it  could  be 
satisfied. 

APPEAL  froTTi  a  jiirl.srmciit  of  the  Superior  Court  of  San  Diego 
County.    J.  "W.  McKinley,  Judge, 
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The  facts  are  stated  in  the  opinion  of  the  eonrt* 

Works  &  Works,  for  Appellant. 

H.  E.  Doolittle,  City  Attorney,  T.  L.  Lewis,  Deputy  City 
Attorney,  William  H.  Fuller,  and  C.  L.  Barber,  for  City  of  San 
Diego  and  its  Auditor  and  Treasurer,  Eespondente. 

Luce  &  McDonald,  for  San  Diego  Flume  Company,  Respond- 
ent. 

Haines  &  Ward,  for  Plaintiffs,  BeBpondents. 

f  THE  COUET. — On  a  former  hearing  of  this  cause  judgment 
in  favor  of  the  city  of  San  Diego  was  reversed,  with  direction 
to  the  superior  court  to  enter  judgment  in  favor  of  the  water 
company  for  the  reasonable  value  of  the  use  of  its  distribut- 
ing plant,  etc.,  said  judgment  to  be  payable  only  out  of  the 
revenue  of  those  fiscal  }-ar8  during  which  the  city  held  pos- 
session of  the  plant.  A  rehearing  was  ordered  principally  upon 
the  question  as  to  the  proper  form  of  the  judgment.  Upon 
further  consideration  of  the  case,  we  have  reached  the  con- 
clusion that  the  water  company  should  have  an  ordinary  general 
judgment  for  whatever  amount  shall  be  found  due  it,  without 
any  direction  as  to  the  revenues  out  of  which  the  judgment  shall 
be  satisfied.  The  opinion  rendered  at  the  former  hearing  must 
also  be  modified  in  the  other  particulars  hereinafter  stated. 

We  have  no  desire  to  disturb  the  principle  that  no  indebted- 
ness or  liability  incurred  in  any  one  year  shall  be  paid  out  of 
the  ordinary  income  or  revenue  of  any  future  year,  which  prin- 
ciple has  been  declared  by  a  long  line  of  decisions  running  from 
the  case  of  San  Francisco  Gas  Co,  v,  Brickwedel,  62  Cal.  641,  to 
McBean  v,  Fresno,  113  Cal.  159;  53  Am.  St.  Eep.  191.  Future 
provision  might  be  made  for  the  payment  of  a  debt,  althoufjh 
there  might  be  no  revenues  of  the  fiscal  year  in  which  the  del)t 
was  incurred  out  of  which  it  could  be  satisfied — as,  for  instance, 
by  the  adoption  by  the  people  of  a  proposal  to  pay  it,  or  by 
other  methods  that  might  possibly  be  suggested;  and  a  direction 
in  a  judgment  that  it  should  be  paid  only  out  of  the  revenues 
of  a  certain  year  might  be  held  to  preclude  its  payment  in  any 
other  way.    Merely  putting  a  demand  in  the  form  of  a  general 
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judgment  would  not  in  any  way  take  it  out  of  the  general  rule 
that  the  ordinary  revenues  of  a  future  year  cannot  be  applied 
to  die  payment  of  a  liability  in  a  previous  year,  as  held  in 
Smith  V,  Broderick,  107  Cal.  644;  48  Am.  St.  liep.  1G7.  We 
think,  therefore,  that  in  a  case  like  the  one  at  bar,  there  should 
be  a  general  judgment  in  the  usual  form  without  any  direction 
as  to  the  method  of  its  payment.  In  Weaver  v,  San  ^  rancisco, 
111  Cal.  ^19,  and  in  one  or  two  other  cases,  where  it  was  di- 
rected that  the  judgment  should  be  satisfied  out  of  the  revenues 
of  the  fiscal  year  in  which  the  services  sued  for  were  performed, 
the  court  was  only  considering  the  question  whether  the  ordi- 
nary revenues  of  a  fiscal  year  could  be  applied  to  the  satisfae- 
tion  of  debts  of  a  previous  year;  and  there  was  not  in  the  mind 
of  the  court  the  possibility  of  a  provision  for  raising  an  extra- 
oi-dinary  revenue  by  a  vote  [of  the  people,  or  in  some  other  way, 
for  the  express  purpose  of  paying  such  debts.  If  that  view  had 
been  suggested  to  the  court,  the  judgment  in  those  cases  would 
undoubtedly  have  been  a  general  one.  At  all  events,  we  are 
satisfied  that,  for  the  reasons  above  suggested,  the  judgment  in 
such  a  case  should  be  general  and  without  any  restriction  that 
might  embarrass  future  action. 

Our  former  opinion  is  also  modified  so  far  bb  it  may  seem  in 
any  of  its  expressions  to  go  beyond  the  decision  in  McBean  v. 
Fresno,  supra,  upon  the  question  of  the  validity  of  a  contract 
of  a  municipal  corporation  extending  over  a  series  of  years  be- 
yond the  term  of  office  of  the  trustees  who  authorize  it. 

Our  former  opinion  is  also  modified  as  follows:  We  cannot 
direct  the  superior  court  to  enter  a  judgment  upon  the  findings 
for  the  reasonable  value  to  the  dty  of  the  water  company's  plant 
and  of  the  water  supplied,  because  it  does  not  appear  that  the 
claims  of  the  water  company  all  accrued  at  a  time  when  there 
were  unappropriated  revenues  to  meet  them,  and  it  will  be' nec- 
essary for  the  court  to  ascertain  as  the  basis  of  its  judgment 
against  the  city  just  when  the  claims  of  the  water  company  for 
reasonable  value  of  use,  etc.,  equaled  the  amount  of  unappro- 
priated revenues  for  the  respective  fiscal  years  during  which 
the  city  had  the  use  of  the  Ts-ater  company's  plant.  Claims  for 
use  of  plant  and  value  of  water  supplied  after  such  time  are 
like  other  claims  upon  exhausted  revenues;  they  are  void,  and 
will  not  warrant  a  judgment  of  any  character. 
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In  all  other  respects  our  former  opinion  is  readoptecL 

The  judgment  of    the  superior  court  is  reversed,  and   the 

cause  remanded  for  further  proceedings  in  accordance  with  our 

former  opinion  as  herein  modified.  "] 

HABRISON,  J.,  concurring. — ^Upon  the  former  decision  in 
this  case  I  dissented  from  the  conclusion  reached  by  a  majority 
of  the  court,  upon  grounds  not  involving  the  form  of  the  judg- 
ment to  be  entered.     The  form  of  judgment  then  directed  was 
in  accordance  vrith  the  directions  of  this  court  in  the  case  of 
Weaver  v,  San  Francisco,,  111  Cal.  319,  in  which  I  participated. 
As  is  very  i)eriinently  observed  in  the  foregoing  opinion,  the 
only  question  then  before  the  court  was  the  right  to  divert  the 
revenues  of  one  fiscal  year  to  the  payment  of  liabilities  incurred 
during  a  preceding  fiscal  year.     It  was  not  intended  to  hold, 
and  there  is  no  reason  for  holding,  that,  if  at  any  future  time 
the  municipality  aball  by  any  legal  mode  assume  the  payment 
of  such  liabilities,  it  cannot  be  enforced  out  of  the  funds  thus 
provided  for  their  payment,  since  in  that  case  the  assumption 
of  the  liability  would  form  the  basis  of  a  new  obligation  which 
would  not  be  limited  or  affected    by  the  previous   judgment. 
But,  as  in  any  attempt  to  enforce  a  judgment  against  a  munici- 
pality, the  municipality  would  have  the  right  to  show  in  what 
year  the  obligation  npon  which  the  judgment  was  rendered  was 
incurred,  and  to  insist  that  it  should  not  be  collected  out  ot 
the  ordinary  revenues  of  any  succeeding  year,  the  form  in  which 
the  judgment  is  entered  is  not  material  to  the  rights  of  the  par- 
ties, but  is  only  a  matter  of    convenience,  and  may  be  varied 
according  to  the  nature  of  the  action.    I  therefore  concrur  in  the 
foregoing  opinion  to  the  extent  that  it  gives  directions  as  to 
the  form  in  which  the 'judgment  should  be  entered,  and  I  also 
concur  in  the  other  respects  in  which  the   former   opinion  is 
modified. 

]  BEATTY,  C.  J.,  concurring. — On  a  former  hearing  of  this 
cause,  the  judgment  in  favor  of  the  city  of  San  Diego  was  re- 
versed, with  directions  to  the  superior  court  to  enter  judgment 
in  favor  of  the  water  company  for  the  reasonable  value  of  the 
use  of  its  distributing  plant,  etc.,  said  judgment  to  be  made 
payable  only  out  of  the  revenues  of  those  fiscal  years  during 
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which  the  city  held  pofisession  of  the  plant.  The  direction  that 
the  judgment  should  be  entered  in  this  specific  form  was  based 
upon  the  decision  of  Department  One  of  this  court  in  Weaver 
V,  San  Francisco,  111  Cal.  319^  and  the  apparent  acceptance  of 
the  doctrine  of  that  case  by  Department  Two  in  McBean  v. 
Fresno,  112  Cal.  159;  53  Am.  St.  Rep.  191. 

But  both  of  these  eases  were  decided  after  the  submission  of 
this  case,  and  the  question  of  the  form  of  the  judgment  had  not 
been  raised  or  argued  by  counsel  for  these  parties.  For  that 
reason  a  rehearing  was  granted,  in  order  that  the  whole  matter 
might  be  reconsidered  in  the  light  of  fuller  argument  before 
the  court  in  Bank  should  commit  itj$elf  to  a  final  decision  upon 
a  proposition  so  important  in  its  consequences. 

[^Whflt  we  have  to  decide  is  the  proper  application  of  section 
18  of  article  XI  of  the  constitution  to  a  case  like  this:  A  city 
has  am  income  and  revenue  provided  for  the  ensuing  fiscal  year 
amounting  to  one  hundred  thousand  dollars  over  and  above  all 
fixed  charges^  such  as  salaries  of  ofi&ceis  established  by  law. 
At  the  beginning  of  the  year  it  enters  into  a  contract  for  the 
construction  of  some  needed  public  work  and  agrees  to  pay 
therefor  on  completion  fifty  thousand  doUars.  The  contract  is 
not  only  valid  but  is  fair  and  hottest,  and  haa  been  awarded 
under  open  competition  to  the  lowest  responsible  bidder,  at  a 
price  which  will  "enable  him  to  make  only  a  reasonable  profit 
The  contractor  has  done  everything  that  prudeaoe  and  good 
faith  could  possibly  demand,  and  he  proceeds  at  large  outlay 
and  expense  to  the  faithful  performance  of  his  agreement.  But 
it  requires  the  whole  year  for  the  completion  of  his  contract, 
and  before  his  claim  for  compensation  can  mature  or  be  pre- 
sented for  allowance  the  city  has  entered  into  other  contracts 
and  incurred  other  liabilities,  for  which  it  has  expended  the 
whole  revenues  of  the  fiscal  year,  and  its  treasury  is  completely 
bare.  Our  contractor,  under  these  circumstances,  presents  his 
claim  and  it  is  duly  allowed,  but  he  can  get  no  warrant  from 
the  auditor,  and  if  he  could  the  treasurer  would  not  be  able 
to  pay  it.  He  sues  the  city,  and  there  is  no  defense  except  that 
the  money  which  should  have  been  reserved  for  the  payment 
of  his  claim  has  been  misappropriated  to  the  payment  of  claims 
that  were  invalid.  Must  he  then  be  content  with  a  judgment 
payable  only  out  of  the  exhausted  revenues  of  the  year  in  which 
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his  contract  was  made  and  performed?  Must  he,  in  other 
words,  be  content  to  receive  nothing  merely  because  the  funds 
to  which  he  was  justly  entitled  have  been  illegally  misapplied? 

The  question  before  us  is,  whether  section  18  of  article  XI  of 
the  constitution  leads  to  such  results.  That  section  reads  as 
follows;  "No  county,  city,  town,  township,  board  of  education, 
or  school  district  shall  incur  any  indebtedness  or  liability,  in 
any  manner  or  for  any  purpose,  exceeding  in  any  year  the  in- 
come and  revenue  provided  for  it  for  such  year,  without  the 
assent  of  two-thirds  of  the  qualified  eleotors  thereof,  voting  at 
an  election  to  be  held  for  that  purpose,  nor  unless,  before  or  at 
the  time  of  incurring  such  indebtedness,  provision  shall  be  made 
for  the  collection  of  an  annual  tax  sufficient  to  pay  the  interest 
on  such  indebtedness  as  it  falls  due,  and  also  provision  to  con- 
stitute a  sinking  fund  for  the  payment  of  the  principal  thereof 
on  or  before  maturity,  which  shall  not  exceed  forty  years  from 
the  time  of  contracting  the  same.  Any  indebtedness  or  liability 
incurred  contrary  to  this  provision  shall  be  void." 

The  case  of  Weaver  v.  San  Francisco^  supra,  was  not  decided 
exclusively  upon  this  section  of  the  constitution,  but  w^s  rested, 
in  part  at  least,  upon  certain  provisions  of  the  charter  of  San 
Francisco,  which,  however,  are  in  the  same  line  and  designed 
to  enforce  the  same  policyl  Similar  provisions  of  the  charter 
of  San  Diego  have  been  cited  in  this  case.  The  meaning  of  all 
these  provisions  in  the  various  municipal  charters  and  in  the 
constitution  seems  to  be  too  plain  for  any  possible  misunder- 
standing, and  is  simply  this:  that  a  county,  city,  town,  etc.,  may 
make  valid  contracts  and  incur  binding  liabilities  only  to  the 
extent  of  the  revenue  provided  in  advance  for  their  discharge. 
Such  contracts  and  such  only  are  valid,  all  others  are  utterly 
void.  Nothing  is  said  as  to  the  application  of  each  year's  reve- 
nues, but  it  is  plainly  implied  that  they  are  to  be  used  for  the 
purpose  of  discharging  valid  obligations,  and  must  not  be  mis- 
applied to  the  payment  of  invalid  claims. 

Unfortunately,  however,  the  proper  course  plainly  indicated 
by  the  constitution  is  not  invariably  followed.  A  city,  as  in  the 
case  above  supposed,  after  entering  into  a  valid  contract  involv- 
ing a  liability  not  in  excess  of  the  revenues  provided  for  its  dis- 
charge, expends  all  of  its  available  funds  in  payment  of  claims 
which  are  of  no  obligation  because  they  are  based  upon  subse- 
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quent  contracts,  which  are  void,  for  the  reason  that  they  involve 
liabilities  which,  added  to  those  previously  and  lawfully  in- 
curred, exceed  the  revenues  provided  for  the  yeax.  Such  appar- 
ently is  the  case  here,  and  such  was  the  case  of  Weaver  v.  San 
Francisco,  supra,  in  which  the  court  used  the  following  lan- 
guage, which  was  afterward  quoted  approvingly  in  McBean  v. 
Fresno,  supra:  ^ 

"Whoever  deals  with  a  municipality  does  so  with  notice  of 
the  limitation  of  its  powers,  and  with  notice  also  that  he  can 
receive  compenjsation  for  his  labor  and  materials  only  from  the 
revenues  and  income  previously  provided  for  the  fiscal  year 
during  which  his  labor  and  materials  are  furnished;  end  with 
the  knowledge,  too,  that  all  other  persons  dealing  with  the 
municipality  have  the  same  rights  to  compensation,  and  are 
subject  to  the  same  limitations  aa  he  is.  Even  though  at  the 
time  of  making  his  contract  there  are  funds  in  the  treasury 
Buflficient  to  meet  the  amount  of  'his  claim,  he  is  charged  with 
notice  that  these  fimds  are  liable  to  be  paid  out  for  municipal 
expenditures  before  his  contract  can  mature  into  a  claim  against 
the  city;  and  if  others  whose  claims  have  accrued  subsequent  to 
his  are  able  to  intercept  these  funds,  he  is  in  the  same  condition 
as  any  creditor  who  has  dealt  with  one  whoee  assets  are  ex- 
hausted before  he  presents  his  claim.  He  acquires  no  claim  in 
the  nature  of  a  lien  upon  liiese  funds  for  the  amount  of  his 
demand,  nor  is  there  any  legal  obligation  upon  the  municipality 
any  more  than  upon  any  other  debtor  to  pay  the  claims  against 
it  in  the  order  in  which  they  are  incurred,  unless  they  are  pre- 
sented in  that  order  and  in  such  condition  and  with  such  for- 
malities as  entitle  the  claimant  to  immediate  payment.  In 
dealing  with  the  municipality  he  must  rely  upon  the  integrity 
of  its  officers  that  they  will  not  incur  any  liabilities  during  the 
year  in  excess  of  the  income  and  revenues  provided  for  that 
year,  and,  as  a  prudent  man,  he  will  ascertain  not  only  the 
amount  of  that  income,  but  also  the  amount  of  the  claims  al- 
ready existing  and  of  those  that  are  likely  to  be  incurred/' 

]  This  language  is,  in  my  opinion,  too  broad  and  sweeping,  and 
sets  forth  a  doctrine  which  cannot  be  deduced  from  the  con- 
stitution. I  concede  that  one  who  deals  with  a  city  is  charged 
with  notice  of  the  limitations  upon  its  powers,  and  that  he  can 
be  compensated  for  his  labor  and  materials  only  out  of  the  in- 
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come  and  revenue  previously  provided;  and,  also,  tliat  he  must 
know  that  all  other  persons  stand  upon  the  same  footing.  But 
I  cannot  admit  that  he  is  charged  with  notice  that  the  city  will 
violate  its  charter  and  the  constitution  by  expending  the  funds 
properly  appUcable  to  the  payment  of  his  valid  claim  in  the 
payment  of  claims  founded  on  subsequent  contracts  which 
are  void  for  the  very  reason  that  the  unappropriated  rev- 
enues of  the  city  are  not  sufficient  to  meet  them.  I  do  not 
admit  that  others  whose  claims  have  accrued  subsequently 
to  his  can  lawfully  intercept  any  money  necessary  to  dis- 
charge his  claim.  They  may  do  it  in  fact — as  in  the  Weaver 
case — ^and  he  may  find  himself  practically  in  the  same  con- 
dition as  any  creditor  who  has  dealt  with  one  whose  assets 
are  exhausted  before  he  presents  his  claim,  but  he  is  in  that 
condition  not  because  the  constitution  intended  such  a  result, 
but  only  because  the  city  has  vialated  the  constitution  in  mis- 
applying the  funds  to  which  he  was  first  entitled.  True,  he 
has  no  lien  upon  the  funds,  because  they  are  not  under  his  con- 
trol, but  this  is  no  answer  to  the  justice  of  his  claim,  and  only 
makes  it  more  sacredly  the  duty  of  the  city  to  protect  him  in  a 
right  which  he  cannot  himself  protect. 

And  I  insist  that  there  is  a  legal  and  constitutional  obliga- 
tion resting  upon  the  municipality  different  from  that  which 
rests  upon  any  other  debtor  in  this  respect.  An  ordinary  debtor 
may  incur  obligations  in  excess  of  his  ability  to  pay,  and  he 
may  pay  them  in  such  order  as  he  chooses.  But  a  city  cannot 
incur  valid  obligations  to  pay  any  more  than  its  revenue  already 
provided  will  enable  it  to  pay.  The  moment  it  oversteps  that 
mark  its  contracts  cease  to  be  valid,  and  it  cannot  pay  the  claims 
founded  upon  such  invalid  contracts.  It  is  under  a  legal  obli- 
gation not  to  pay  them.  But  its  legal  and  valid  obligations — 
that  is  to  say,  all  of  its  obligations  first  incurred  up  to  the 
amount  of  its  revenues — it  must  pay,  and  as  to  these,  of  course, 
it  is  a  matter  of  indifference  in  what  order  they  are  paid,  if  they 
are  all  paid  in  full,  as  they  necessarily  must  be  if  no  part  of  thfe 
revenues  is  misapplied,  embezzled,  or  lost.  But  it  is  fax  from 
heinff  a  matter  of  indifference  if  invalid  claims  founded  upon 
void  contracts  are  paid  before  valid  claims  can  mature. 

Nor  do  I  think  that  one  dealing  with  a  municipality  must 
rely  upon  the  integrity  of  its  officers,  that  they  will  not  incur 
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liabilities  during  the  year  in  excess  of  the  income  and  liabilities 
provided  for  that  year.  He  has  something  bettor  to  rely  upon, 
viz.,  this  very  section  of  the  constitution  which  we  are  consid- 
ering, and  which  puts  it  out  of  the  power  of  the  officers  to  incur 
any  liability  in  excess  of  such  income  and  revenues.  In  enter- 
ing into  any  contract  he  is  bound  to  ascertain  how  far  the  reve- 
nues have  been  appropriated  to  existing  liabilities,  but  he  is 
not  bound  to  anticipate,  and  no  amount  of  prescience  or  foresight 
could  enable  him  to  anticipate,  what  illegal  claims  would  be  in- 
curred by  officers  willing  to  violate  the  city  charter  and  the  con- 
stitution. 

For  these  reasons  I  find  myself  unable  to  accept  the  doctrine 
of  Weaver  v,  San  Francisco^  supra,  and  the  conclusion  deduced 
from  it,  that  in  cases  of  this  kind  the  judgment  must  be  made 
payable  only  out  of  the  revenues  of  a  particular  year  or  years.  I 
think,  on  the  contrary,  that  in  such  actiona  the  sole  question 
is  whether  there  is  a  valid  obligation.  If  there  is,  the  plaintiflE 
should  have  judgment  in  tlie  ordinary  form,  and  there  will  be 
no  difficulty  about  paying  it  if  the  funds  properly  applicable  to 
its  payment  have  been  neither  misapplied,  embezzled,  nor  lost. 
If  they  have  been  misapplied,  embezzled,  or  lost,  the  city  should 
not  be  allowed  to  allege  its  own  misconduct  as  a  reason  for  limit- 
ing its  creditor  to  a  judgment  which  will  be  fruitlesa. 

In  determining  the  validity  of  the  obligation,  it  will,  of  coxirse, 
always  be  necessary  to  inquire  whether  at  the  date  of  its  assump- 
tion there  were  unappropriated  revenyes  to  meet  it,  because  if 
there  were  not,  there  will  be  no  liability  resting  upon  the  city, 
and  the  claimant  vrill  have  no  right  to  a  judgment  in  any  form. 

But  if  at  the  time  the  contract  was  made,  there  were  unappro- 
priated revenues  to  meet  it,  in  whole  or  in  part,  the  claimant 
will  be  entitled  to  a  judgment  for  the  amount  of  his  claim,  or 
such  part  of  it  as  the  funds  applicable  to  its  payment  will  cover. 

If  this  were  a  new  question,  unembarrassed  by  any  previous  de- 
cisions of  the  court,  the  views  above  expressed  would,  it  seems  to 
me,  meet  with  unliesitating  acceptance.  But  it  is  not  a  new 
question  and  was  not  entirely  new  when  Weaver  v.  San  Fran- 
ciscOy  supra,  was  decided;  for  in  that  case  the  court  seems  to 
have  felt  itself  constrained  by  previous  decisions,  which  were 
understood  as  establishincr  the  doctrine  there  announced.  I 
think,  however,  that  no^hirg  had  been  previously  decided  which 
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went  to  the  extent  of  the  Weaver  case,  although  some  of  the 
opinions  may  contain  dicta  which  point  in  that  direction. 

l^e  first  case  in  which  section  18,  of  article  XI,  of  the  con- 
stitution, came  to  be  considered  was  San  Francisco  Gas  Co.  v. 
Brickwedel,  6?  Cal.  641.  That  was  a  proceeding  by  mandamus 
against  the  auditor  of  San  Franciscx)  to  compel  him  to  draw 
his  warrant  for  the  amount  of  a  claim  for  gas  furnished  to  the 
city  and  county.  The  case  does  not  show  in  what  year  the  gas 
was  furnished  or  out  of  what  year's  revenue  payment  was  de- 
manded, nor  does  it  show  whether  at  the  time  it  was  supplied 
there  were  any  unappropriated  revenues  of  the  current  year 
applicable  to  the  payment.  Apparently,  however,  the  case  was 
sent  to  the  superior  court  to  have  these  or  some  of  these  ques- 
tions determined,  and,  in  the  oourse  of  a  short  opinion  stating 
the  reajBons  for  making  that  order,  Judge  Roes,  referring  to  sec- 
tion 18,  of  article  XI,  said  that  the  fraraers  of  the  constitution 
meant  that  "each  year's  income  and  revenue  must  pay  each 
year's  indebtedness  and  liability,  and  that  no  indebted- 
ness or  liability  incurred  in  any  one  year  shall  be  paid 
out  of  the  income  or  revenue  of  any  future  year.'^  So  far 
as  we  can  see  from  the  report  of  that  case  this  was  mere  die- 
iuTQ,^  but  properly  understood  it  undoubtedly  states  ih^  real 
intention  of  the  framers  of  the  constitution.  They  did  intend 
that  each  year's  revenue  should  pay  each  year's  expenses,  and 
that  no  claims  upon  one  year's  revenues  should  be  made  a  charge 
upon  the  revenues  of  future  years. 

But  how  did  they  propose  to  accomplish  that  object?  The 
words  of  the  constitution  answer:  by  making  all  obli^tions 
contracted  in  excess  of  the  revenues  void  and  unenforceable,  not 
by  making  valid  obligations  unenforceable  merely  because  the 
city  revenues  have  been  exhausted  in  payment  of  claims  which 
the  constitution  declares  void.  If  the  behests  of  the  constitu- 
tion are  obeyed  in  this  matter,  the  object  of  its  framers  Tiill  be 
attained,  for  the  extent  of  the  legal  obligation  of  a  city  is  ex- 
actly measured  by  the  amount  of  its  revenues,  and,  if  the  rev- 
enues of  one  year  are  properly  expended,  there  can  be  no  valid 
claim  carried  over  against  the  revenues  of  a  succeeding  year. 
If,  however,  the  constitution  is  deliberately  or  recklessly  vio- 
lated, it  cannot  be  a  matter  of  surprise  if  consequences  follow 
that  were  not  in  the  contemplation  of  its  framers,  and  those  who 
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have  caused  the  difficulty  ought  to  be  the  last  to  complain  of  it. 

Prom  what  has  been  said  it  is  dear  that  the  dictum  of  Judge 
Ross  in  the  Brickwedel  case  went  no  further  than  to  declare  the 
true  intention  of  the  framenB  of  the  constitution.  What  conse- 
quences would  follow  from  disregard  of  the  provision  which  was 
designed  to  carry  out  that  intention  was  a  question  n<yt  involved 
in  that  case,  and  of  course  not  decided. 

It  is  further  to  be  observed  of  this  case,  as  of  the  cases  in 
which  it  was  followed  (Shaw  v.  Statler,  74  Cal.  268,  Schuartz  v. 
Wilson,  75  Cal.  602,  Smith  v.  BrodeHcky  107  Cal.  644,  48  Am. 
St.  Rep.  167,  McGowan  v.  Ford,  107  Cal.  177),  that  they  were 
eaich  and  all  of  them  proceedings  by  mandamus  against  ihe 
auditor  or  treasurer  to  compel  the  drawing  or  payment  of  war- 
Tunts  against  or  out  of  a  particular  fund,  and  the  sole  question 
involved  was  whether  it  was  the  legal  duty  of  those  officeis  to 
pay  demands  upon  the  revenues  of  one  fiscal  year  out  of  the 
revenues  of  another  fiscal  year.  It  may  be  oonoeded  that  those 
decisions  have  conclusively  established  the  proposition  that  it 
is  not  the  legal  duty  of  those  officers  to  make  enich  payment. 
And  the  case  of  Smith  v,  Broderich^  supra,  establishes  the  fur- 
ther proposition  thaft  a  consent  judgment  based  upon  an  illegal 
demand  will  not  authorize  payment  out  of  the  proceeds  of  a 
special  tax  levied  for  the  express  purpose  of  paying  it.  But  the 
question  here  is,  whether  the  holder  of  a  legal  and  valid  claim 
shall  have  a  plain  and  ordinary  judgment  establishing  his 
right.  The  question  whether  any  means  of  paying  such 
judgment  can  be  lawfully  provided  is  not  necessarily  in- 
volved, but  when  that  question  arises,  if  it  ever  does,  the 
case  will  be  widely  different  from  that  of  Smith  v.  Broderick, 
supra.  There  will  be  the  difference,  that  is  to  say,  between  the 
effect  of  a  judgment  establishing  a  valid  claim  which  is  the  re- 
sult of  a  bona  fide  contest  in  a  court  of  competent  jurisdiction, 
and  a  mere  confession  of  judgment  upon  an  invalid  claim. 

If  the  views  above  stated  are  correct,  it  has  been  shown  that 
prior  to  Weaver  v.  San  Francisco,  supra,  nothing  has  been  de- 
cided by  this  court  which  sustains  the  doctrine  of  that  cas^ 
and  it  is  not  sustained  by  the  constitution. 

In  McBean  v.  Fresno,  supra,  the  question  as  to  the  form  of 
judgment  in  such  cases  was  not  involved,  and  the  opinion  in 
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Weaver  v.  San  Francisco,  supra,  was  merely  quoted  arguendo 
upon  another  point. 

The  case  of  Bradford  v.  San  Francisco,  112  Cal.  537,  was  cor- 
rectly decided^  but  it  has  no  bearing  on  this  case. 

The  result  of  this  discussion  is,  that  our  former  judgment 
mnist  be  modified  so  far  as  it  directs  the  future  proceedings  in 
the  superior  court.  We  caimot  direct  the  superior  court  to  enter 
a  judgment  upon  the  findings  for  the  reasonable  value  to  the 
city  «f  the  use  of  the  wuter  company's  plant  and  of  the  water 
supplied,  because  it  does  not  appear  that  the  claims  of  the  wa- 
ter company  all  accruied  at  a  time  when  there  were  unappro- 
priated revenues  to  meet  them,  and  it  will  be  necessary  for  the 
court  to  ascertain  as  the  basis  of  its  judgment  againat  the  city 
just  when  the  claims  of  the  water  company  for  reasonable  value 
of  use,  etc.,  equaled  the  amount  of  unappropriated  revenues  for 
the  respective  fiscal  years  during  which  the  city  had  the  use  of 
the  water  company's  plant.  Claims  for  use  of  plant  and  value 
of  water  supplied  after  such  times  are,  like  other  claims  upon 
exhausted  revenuec,  void,  and  will  not  warrant  a  judgment  of 
any  character. 

We  wish  also  to  qualify  our  former  opinion  so  far  as  it  may 
seem  in  any  of  its  expressions  to  go  beyond  the  decision  in  Mc- 
Bean  v.  Fresno,  supra,  upon  the  question  of  the  validity  of  a 
judgment  of  a  municipal  corporation  extending  over  series  of 
years  beyond  the  term  of  office  of  the  trustees  who  authorize 
it.    In  all  other  respects  our  former  opinion  is  readopted. 

n 

Temple,  J.,  concurred.   ^ 

The  following  is  the  opinion  rendered  on  the  former  hearing 
by  the  court  in  Bank,  July  25;  1896: 

BEATTY,  C.  J. — This  appeal  presents  another  phase  of  the 
varied  litigation  that  has  arisen  out  of  the  several  contracts  dis- 
cussed in  the  two  cases  of  San  Diego  Water  Co,  v.  San  Diego 
Flume  Co.,  reported  in  100  Cal.  43,  and  108  Cal.  549.  A  por- 
tion of  the  tranfjactions  out  of  which  the  present  controversy 
arises  is  very  fully  stated  in  the  opinions  delivered  in  those 
cases,  but,  for  the  sake  of  clearness,  it  will  be  necessary  to  re- 
state the  same  matters  here  at  least  in  outline,  and  to  present 
some  others  in  fuller  detail. 
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The  San  Diego  Flume  Company  and  the  San  Diego  Water 
Company  are  California  corporationfi  organized  for  the  purpobC, 
among  others,  of  furnishing  water  to  the  city  of  San  Diego  and 
its  inhabitants.  The  flume  company  was  owner  of  a  water  sup- 
ply and  a  system  of  pipes  by  which  it  brought  water  to  the  city 
limits,  but  had  no  distributing  system  within  the  city.  The  wa- 
ter company  had  pipes  laid  throughout  the  city  and  all  the  nec- 
essary facilities  for  distributing  water  to  consumers.  This  be- 
ing the  case,  on  November  6,  1890,  the  two  companies  entered 
into  an  agreement  in  writing  by  which  the  water  company  ^-as 
constituted  the  sole  agent  of  the  flume  company  for  the  sale 
of  its  water  to  consumers  within  the  city.  Under  and  in  pur- 
suance of  this  contract,  the  pipes  of  the  two  systems  were  con- 
nected at  the  city  limits,  and  the  water  company  commenced  to 
sell  the  water  supplied  by  the  flume  company,  and  to  deliver 
the  same  through  its  dis-tributing  system  to  consumers  within 
the  city,  and  so  continued  to  do  until  the  first  day  of  June,  1891, 
when  its  entire  distributing  plant  was  turned  over  to  the  city  of 
San  Diego  under  a  contract,  the  validity  of  which  is  the  princi- 
pal question  involved  in  this  appeal. 

In  form,  this  contract  was  a  lease  from  the  water  company  to 
Bryant  Howard  and  four  other  citizens  of  San  Diego,  and  a  sub- 
lease from  them  to  the  city  of  the  entire  plant  of  the  water 
company,  with  a  daily  supply  of  three  million  gallons  of  water 
from  the  flume  company,  for  the  term  of  twenty  years  from  and 
after  ilune  1,  1891,  at  a  monthly  rental  of  nine  thousand  one 
hundred  and  sixty-six  dollars  and  sixty-five  cents.  The  lease 
from  the  A^-ater  company  to  Howard  and  others  was  dated  April 
13th,  and  their  sublease  to  the  city  April  18,  1891,  but  the  court 
finds  that  both  were  executed  on  the  18th,  and  that  "the  said 
lease  of  said  water  plant  and  the  sublease  thereof  constitute  a 
single  contract,  which  was  intended  to  be  a  lease  of  said  water 
plant  from  said  water  company  to  said  city;  that  said  Bryant 
Howard  and  his  associates  were  not  interested  in  said  lease  from 
said  water  company  to  them,  or  in  said  sublease  from  them 
to  said  city,  nor  was  it  intended  by  any  of  the  parties  there- 
to that  they  should  have  any  interest  therein.  They  were 
nominal  parties  only,  and  their  names  were  used  for  the  sole 
purpose  of  effecting  a  lease  of  said  water  plant  from  said  ^-ater 
company  to  said  city  and  to  avoid  making  said  lease  direct  from 
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the  water  company  to  the  city.  It  was  intended  and  agreed  that 
the  said  Howard  and  associates  should  not  be  under  any  liability 
of  any  nature,  and  also  that  the  lease  to  them  should  be  null  and 
void  if  the  city  did  not  consent  to  receive  from  them  a  transfer 
or  sublease  thereof*'  These  facts  in  regard  to  the  lease  and  sub- 
lease are  not  only  found  by  the  court,  but  they  are  clearly  evi- 
dent from  the  terms  of  the  instruments  themselves,  which  are 
fully  set  out  in  the  record,  and  are  confirmed  by  the  fact  that 
the  sublease,  with  the  covenants  of  the  city  for  payment,  etc., 
was  immediately  assigned  by  Howard  and  others  to  the  water 
company,  by  which  meftns  the  city  became  directly  liable  to  that 
corporation,  if  the  contract  was  valid,  for  the  stipulated  monthly 
payments. 

In  pursuance  of  this  agreement,  the  water  company,  on  the 
first  day  of  June,  1891,  delivered  its  water  plant  to  the  city, 
and  from  that  time  until  after  the  commencement  of  this  ac- 
tion supplied  to  its  mains  so  much  of  the  flume  company's  wa- 
ter as  the  city  required  for  the  use  of  itself  and  its  inhabitants. 
From  the  time  it  took  possession  of  the  plant  the  dty  collected 
the  dues  of  water  consumers,  so  far  as  they  were  collected,  and 
with  the  exception  of  two  months  it  regularly  allowed  and  ap- 
proved the  bills  of  the  water  company  for  the  monthly  rental  of 
nine  thousand  one  hundred  and  sixty-six  dollars  and  sixty-five 
cents.  It  also  applied  to  the  payment  of  these  bills  the  moneys 
collected  from  water  rates  less  the  cost  of  collection  and  manage- 
ment. But  the  payments  so  made  fell  far  short  of  the  stipulated 
rent — that  is  to  say,  when  the  rent  due  according  to  the  terms  of 
the  lease  amounted  in  round  numbers  to  two  hundred  thousand 
dollars,  but  ninety  thousand  dollars  had  been  paid,  leaving  one 
hundred  and  ten  thousand  dollars  still  due.  And  this  deficiency 
was  caused  in  great  part  by  the  action  of  the  city  authorities  in 
reducing  water  rates  to  an  unreasonably  low  figure  after  obtain- 
ing possession  of  the  distributing  plant,  and  by  neglecting  to  col- 
lect the  rates  so  reduced. 

Such  being  the  situation,  the  plaintiflPs  Higgins  and  Llewelyn, 
taxpayers  of  San  Diego,  in  September,  1893,  in  behalf  of  them- 
selves and  other  taxpayers  of  the  city,  commenced  this  action 
to  obtain  a  decree  declaring  the  lease  to  the  city  void,  and  en- 
joining the  city  and  its  auditor  and  treasurer  from  allowing 
and  paying  any  further  claims  for  rent.    The  defendants  named 
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in  the  complaint  were  the  city  of  San  Diego,  its  treasurer  and 
auditor,  Bryant  Howard  and  his  associates,  the  flume  comi)any 
and  the  water  company.  Of  these  defendants  only  the  city,  the 
auditor  and  treasurer  and  the  water  company  answered  the  com- 
plaint, and  theae  answers,  owing  to  the  subsequent  action  of 
the  plaintiffs  in  dismissing  their  action,  will  not  call  for  fuitiier 
consideration.  The  water  company,  in  addition  to  its  answer 
to  the  complaint,  iiled  a  cross-complaint  against  its  oodefend- 
ants,  the  city  and  its  auditor  and  treasurer.  In  the  first  count 
of  its  c  roes-complaint  the  water  company  alleged  the  making  of 
the  lease  and  sublease  and  the  assignment  of  the  latter  to  itself, 
its  full  compliance  with,  all  the  covenants  on  its  part  to  be  per- 
formed, and  the  failure  of  the  city  and  its  officers  to  pay  the 
stipulated  rent — counting,  in  other  words,  upon  the  written 
contract.  The  second  count  of  the  cross-complaint  was  upon  a 
quantum  vahhat  for  the  reasonable  value  of  the  use  of  its  plant 
during  the  time  it  had  been  held  and  used  by  the  city.  The 
tliird  count  was  for  damages  for  the  unlawful  withholding  of  the 
plant  by  the  city  after  demand  for  its  return.  To  this  cross- 
complaint  the  city  and  its  auditor  and  treasurer  made  answer 
asserting  the  invalidity  of  the  lease  and  sublease  upon  all  the 
grounds  suggested  by  the  plaintiffs  and  upon  other  grounds, 
and  defending  against  the  claims  for  value  of  the  use  and  for 
damages.  Upon  the  filing  of  this  answer  to  the  cross-complaint, 
the  original  plaintiffs  dismissed  their  action,  leaving  the  contest 
to  be  waged  between  the  water  company  on  one  side  ajid  the 
city  and  its  officers  on  the  other. 

The  cause  wtis  tried  by  the  court  and  very  full  findings  made, 
upon  which  the  court  concluded  that  the  water  company  had 
no  right  to  recover  upon  either  count  in  its  cross-complaint,  and 
judgment  was  entered  accordingly.  From  the  judgment  so  en- 
tered the  water  company  appeals,  contending  that,  upon  the 
facts  found  by  the  court  and  admitted  by  the  pleadings,  the 
judgment  should  have  been  in  its  favor. 

The  main  question  in  the  case  is  as  to  the  validity  of  the  writ- 
ten contract  between  the  city  and  the  water  company,  and  this 
involves  an  inquiry  into  the  capacity  and  powers  of  the  respec- 
tive parties  to  the  contract,  the  terms  of  the  written  instruments 
and  the  objects  of  the  transaction. 

As  to  the  powers  and  capacities  of  the  parties:  The  San  Di- 
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ego  Water  Company  is  and  then  was  a  corporation  organized 
under  the  laws  of  the  state  of  California  for  the  purposes,  among 
others,  of  supplying,  furnishing,  and  selling  water  to  the  city 
of  San  Diego  and  its  inhabitants  for  domestic  purposes,  and  to 
acquire,  by  purchase  or  otherwise,  the  rights.,  franchises,  works, 
and  equipments,  and  the  real  and  pereonal  property  of  other 
persons  and  corporationfl  supplying,  or  authorized  to  supply, 
water  for  said  purposes,  and  to  use,  control,  sell,  convey,  or  lease 
all  such  property.  The  San  Diego  Flume  Company  was  also  a 
California  corporation,  organized  for  the  purpoees,  among  oth- 
ers, of  diverting  water  from  the  San  Diego  and  other  rivers  and 
conveying  the  same  by  means  of  aqueducts  to  the  city  of  San 
Diego  and  othey  places  for  sale  for  domestic  purposes,  irrigation, 
etc. 

The  city  of  San  Diego  is  a  municipal  corporation  of  the  state 
of  California,  organized  under  a  freeholders^  charter  ratified  by 
the  legislature  March  16,  1889.    (Stats.  1889,  p.  643.) 

The  general  features  of  the  lease  from  the  water  company  to 
Bryant  Howard  and  others  have  been  sufficiently  indicated,  but 
it  is  necessary  here  to  state  more  in  detail  some  of  its  conditions. 
After  providing  for  the  lease  of  the  distributing  plant,  the  sale 
of  three  million  gallons  daily  of  the  flume  company's  wa- 
ter, and  so  much  more  as  the  city  may  require,  at  the  rate  of 
five  cents  per  thousand  gallons,  the  payment  of  the  rent,  the  as- 
signment of  the  lease  to  the  city  and  the  immunity  of  the  les- 
sees from  any  personal  liability  for  the  rent,  the  agreement  pro- 
ceeds as  follows: 

"This  lease  is  made  and  executed  and  the  amount  above  agreed 
to  be  paid  by  the  parties  of  the  second  part  on  the  following 
conditions,  stipulations,  and  agreements,  viz.^*  (except  as  indi- 
cated by  quotation  marks  the  substance  only  of  these  stipula- 
tions is  given): 

5.  That  the  party  of  the  first  part  do  cause  a  railroad  to  be 
constructed  and  operated  from  the  city  of  San  Diego  to  San 
Quintin  in  Mexico,  or  to  Fort  Yuma  in  California;  work  to  be 
commenced  thereon  within  thirty  days,  and  fifty  miles  of  road 
to  be  completed  and  in  operation  w^ithin  one  year.  Sixty-five 
miles  per  annum  to  be  thereafter  constructed,  road  to  be  Amer- 
ican standard  gauge,  well  constructed,  and,  after  completion  of 
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first  fifty  miles^  daily  and  continuously  operated  for  acx^mmo- 
dation  of  freight  and  passengers. 

"7.  It  is  further  agreed  that  should  any  extensions  of  the  pipe 
lines  or  plants  of  the  party  of  the  first  part  be  neceasary,  during 
the  term  of  this  lease,  the  parties  of  the  second  part  or  their  as- 
rigns  or  sublessee  shall  have  the  option  to  put  in  such  extension, 
the  same  to  be  of  the  kind  and  quality  now  being  put  in  and 
used  by  the  said  party  of  the  first  part,  or  said  parties  of  the 
second  part,  or  their  assigns  or  sublessee  may  require  such  ex- 
tensions to  be  made  by  the  party  of  the  first  part,  in  which  case 
the  party  of  the  first  part  shall  be  allowed  for  the  amount  actu- 
ally invested  in  such  extension  the  sum  of  six  per  centum  (6 
per  cent)  per  annum,  interest  payable  at  the  time  of  paying  the 
monthly  amounts  called  for  by  this  lease;  and  in  case  said 
party  of  the  first  part  shall  fail  or  refuse  to  make  such  exten- 
sions when  required  so  to  do  by  the  parties  of  the  second  part, 
tbon  the  second  party  may  cause  such  necessary  extensions  to  be 
made,  and  deduct  the  cost  thereof  from  the  subsequent  rentals 
falling  due/' 

8.  The  party  of  the  firet  part  agrees  to  keep  in  good  repair 
and  look  after  and  care  for  its  plant  free  of  expense  to  the  par- 
ties of  the  second  part,  etc. 

"10.  It  is  also  agreed  that  the  parties  of  the  second  part,  or 
their  assignee  or  sublessee,  shall  pay  to  the  party  of  the  first 
part,  for  the  deterioration  of  the  extension  of  the  pipe  lines,  or 
any  part  of  the  system,  three  per  centum  (3  per  cent)  per  an- 
num on  the  cost  of  such  extensions;  said  parties  of  the  second 
part  to  have  the  option  of  purchasing  such  extensions  and  the 
entire  plant  at  any  time  during  the  term  of  this  lease,  at  the 
actual  first  cost  thereof  to  the  party  of  the  first  part,  less  the 
amount  paid  for  deterioration." 

"13.  And  it  is  expressly  understood  and  agreed  that  the  par- 
ties of  the  second  part  have  the  option  to  terminate  this  lease, 
in  case  any  of  the  conditions,  stipulations,  or  agreements  above 
mentioned  shall  not  be  complied  with,  by  giving  notice  of  such 
option  to  the  party  of  the  first  part  of  one  month,  and  upon  re- 
turning to  the  party  of  the  first  .part,  in  as  good  condition  as 
when  this  leafse  is  executed,  ordinary'  wear  and  tear  and  damages 
of  the  elements  excepted,  of  the  property  above  described;  or, 
in  case  of  failure  to  return  any  part  or  piece  thereof,  to  pay 
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said  party  of  the  firet  part  the  value  of  all  property  not  returned 
as  aforesaid,  and  from  the  time  of  such  notice  and  surrender  the 
party  of  the  first  part  shall  be  restored  to  all  the  rights  and 
privileges  it  now  has/* 

On  the  same  day  that  this  lease  was  executed — ^April  18,1891 
— ^Douglass  Qunn,  as  mayor  of  the  city,  signed  the  name  of  the 
city  to  the  sublease,  which  was  also  signed  and  delivered  by  Bry- 
ant Howard  and  others.  The  sublease,  after  reciting  the  execu- 
tion and  substance  of  the  lease,  and  referring  to  the  conditions 
upon  which  it  might  be  terminated,  and  providing  that  in  case 
of  its  termina.tion  the  sublease  itself  shall  terminate  and  all 
parties  be  freed  from  Eability  thereunder,  is  in  its  terms  a  sub- 
stantial repetition  of  the  lease  itself  down  to  the  clause  provid- 
ing for  the  construction  of  the  railroad  which  is  wholly  omitted. 
The  ensuing  stipulations  of  the  lease  as  to  repairs,  extensions, 
care  of  plant,  interest  on  costs  of  extensions,  allowance  for  de- 
terioration, etc.,  axe  repeated  in  the  sublease,  which  concludes  as 
foUovra: 

*'And  it  is  expressly  understood  and  agreed  that  the  party  of 
the  second  part  has  the  option  to  terminate  this  lease,  in  case 
any  of  the  conditions,  stipulations,  or  agreements  above  men- 
tioned shall  not  be  complied  with,  by  giving  notice  of  such 
option  to  the  parties  of  the  first  part  of  one  (1)  month,  and  upon 
returning  to  the  parties  of  the  first  part  in  as  good  condition 
as  when  this  lease  is  executed,  ordinary  wear  and  tear  and  dam- 
ages by  the  elements  excepted,  of  the  property  above  described; 
or,  in  the  case  of  a  failure  to  return  any  part  or  piece  thereof,  to 
pay  said  parties  of  the  first  part  the  value  of  all  property  not 
returned  as  aforesaid;  and  from  the  time  of  such  notice  and 
surrender  the  parties  of  the  first  j^ori  shall  be  restored  to  all 
of  the  rights  and  priyileges  they  now  have;  and  in  the  case  of 
the  termination  of  this  contract  the  first  parties  shall  be  released 
from  all  liability  for  damages  or  otherwise  by  reason  of  such  ter- 
mination or  failure  of  conditions,  terms,  or  agreements.'* 

The  foregoing  full  statement  of  certain  features  of  the  lease 
and  sublease  has  been  made  in  view  of  the  contention  of  counsel 
for  res|>ondent  that  the  manifest  purpose  of  the  whole  transac- 
tion between  the  water  company,  Howard  and  his  associates, 
and  the  officers  of  the  city,  was  to  accomplish  by  indirection 
what  could  not  be  done  openly  and  directly,  viz.,  to  secure  a  sub- 
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sidy  from  the  city  or  a  loan  of  its  credit  in  aid  of  the  construc- 
tion of  a  railroad. 

This,  however,  is  not  tiie  sole  or  principal  objection  to  the  val- 
idity of  the  contract,  and  ia  not  the  ground  upon  whicli  the  su- 
perior court  held  it  invalid.  It  appears  from  an  opinion  of  the 
judge  of  the  superior  courts  printed  as  an  appendix  to  one  of 
the  briefs,  that  his  conclusion  waa  based  upon  the  provisions 
of  section  18,  article  XI,  of  the  constitution,  and  certain  provi- 
sions of  the  charter  of  San  Diego.  Section  18,  article  XI,  of 
the  constitution  reads  as  follows:  "No  county,  city,  town,  town- 
ship, board  of  education,  or  school  district  shall  incur  any  in- 
debtedness or  liability  in  any  manner,  or  for  any  purpose,  ex- 
ceeding in  any  year  the  income  and  revenue  provided  for  it  for 
buch  year,  without  the  assent  of  two-thirds  of  the  qualified  elec- 
tors thereof  voting  at  an  election  to  be  held  for  that  purpose, 
nor  unless,  before  of  at  the  time  of  incurring  such  indebtedness, 
provision  shall  be  made  for  the  collection  of  an  annual  tax  suf- 
ficient to  pay  the  interest  on  such  indebtedness  as  it  falls  due, 
and  also  to  constitute  a  sinking  fund  for  the  pRyment  of  the 
principal  thereof  within  twenty  years  from  the  time  of  con- 
tracting the  same.  Any  indebtedness  or  liability  incurred  con- 
trary to  this  provision  shall  be  void.'* 

Section  11,  article  2,  chapter  2,  of  the  city  charter  (Stats. 
1889,  p.  658),  provides:  "No  expenditure,  debt,  or  liability  shall 
be"  made,  contracted,  or  incurred  during  any  fiscal  year  that  can- 
not be  paid  out  of  the  revenues  provided  for  such  fiscal  year. 
Except  as  otherwise  authorized  by  this  charter,  the  city  shall 
not,  nor  shall  the  common  council,  the  board  of  education,  or 
any  board,  department^  or  officer  incur  any  indebtedness  or  lia- 
bility in  any  manner,  or  for  any  purpose  exceeding  in  any  year 
the  income  and  revenue  provided  for  it  for  such  fiscal  year.  All 
contracts,  indebtedness,  or  liabilities  incurred  contrary  to  the 
provisions  of  this  section  shall  be  void,  and  shall  not  be  paid 
out  of  the  treasury,  or  constitute  or  be  the  foundation  of  any 
claim,  demand,  or  liability,  legal  or  equitable,  against  said  city. 
The  words  "expenditure/'  "indebtedness,''  and  "liability"  herein 
used  shall  include  official  salaries  and  the  pay  of  all  employes 
of  said  city,  or  of  any  of  its  departments." 

Chapter  2  of  article  6  provides  for  the  contracting  of  bonded 
indebtedness,  and  in  section  12  (p.  709)  reiterates  in  more  em- 
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phatic  terms  the  inhibitiauB  quoted  from  article  2,  respecting 
.imfiecared  or  floating  indebtednefis,  and  declares  that  ^^all  ofBl- 
ceiB  of  said  city  are  charged  with  notice  of  the  condition  of  tiie 
city  treasury  and  extent  of  the  claims  against  the  same.'' 

Section  14,  article  2,  chapter  2,  of  the  charter  (p.  659)  provides: 
"All  ordinances  or  resolutions  appropriating  money  or  for  the 
incurring  of  indebtedness  or  liability  against  the  treasurer,  in- 
troduced in  either  board  of  the  common  council,  or  in  the  board 
of  education,  or  other  departmeat  or  authority,  must,  before  be- 
ing passed,  be  presented  to  the  auditor,  and  until  he  certifies  in 
writing  upon  such  ordinance  or  resolution  that  such  appropria- 
tion can  be  made  or  indebtedness  incurred  without  the  violation 
of  any  of  the  provisions  of  this  charter,  no  further  action  shall 
be  had  upon  the  same/' 

The  findings  in  relation  to  these  matters  are  that  the  reso- 
lution authorizing  the  mayor  to  execute  the  sublease  in  behalf 
of  the  city  was  passed  by  the  council  without  obtaining  or  re- 
questing the  certificate  of  the  auditor  as  provided  in  the  section 
last  quoted,  and  "that  the  debt  and  liability  attempted  to  be 
incurred  by  the  said  city  by  said  lease  and  sublease,  the  sum  of 
one  hundred  and  ten  thousand  dollars  per  year,  could  not  at  the 
date  of  said  instruments,  or  at  any  other  time  since,  be  paid  ou* 
of  the  revenues  of  the  said  city  provided  for  the  fiscal  year  then 
current,  or  any  fiscal  year  since  the  date  of  said  instruments;  nor 
was  any  provision  made  for  the  collection  of  an  annual  tax  to 
pay  the  interest  of  said  indebtedness  or  to  constitute  a  sinking 
fund  for  the  payment  of  the  principal.  And  no  election  was 
called  or  held  at  which  the  electors  of  said  city  voted  upon  the 
question  of  incurring  said  liability  or  consented  thereto.'* 

For  these  reasons,  and  for  these  alone,  the  contract  was  held 
invalid  by  the  learned  judge  of  the  superior  court.  As  to  the 
other  objection  above  stated  he  says  in  the  opinion  referred  to: 
"While  it  is  very  evident  from  the  terms  of  the  contract  that 
the  hope  that  a  i«ilroad  would  be  constructed  was  one  of  the 
moving  causes  for  the  city  authorities  entering  into  the  contract, 
it  was  not  in  my  opinion  a  consideration  of  the  contract,  but 
merely  a  condition  subsequent  which  falls  because  invalid,  with- 
out affecting  the  other  provisions  of  the  contract."  And  in  his 
conclusions  of  law  he  holds:  "That  said  lease  and  sublease  were 
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not  void  because  the  amount  agreed  to  be  paid  was  a  eubaidy 
to  or  in  aid  of  the  construction  of  a  railroad/' 

These  conclusions  are  based  upon  findings  to  the  effect  that 
the  city  waived  the  construction  of  the  railroad,  and  that  neitiier 
the  city,  nor  its  mayor  acting  in  its  behalf,  was  induced  to  en* 
ter  into  the  contract  by  any  promises  or  representations  of  the 
officers  or  agents  of  the  water  company  that  the  railroad  would 
be  built. 

For  all  these  reasons  counsel  for  appellant  assumes  that  this 
particular  objection  to  the  contract  is  wholly  eliminated  from 
the  case,  and  that  the  appeal  must  be  determined  upon  other 
grounds.  Counsel  for  respondents,  on  the  other  hand,  insists 
that  the  conclusions  of  the  judge  of  the  superior  court  as  to 
this  matter  are  at  variance  with  his  findings  of  fact,  and  that 
the  findings  must  control.  He  contends^  in  other  words,  that 
considering  the  character  and  situation  of  the  parties,  the  terms 
of  their  agreements,  the  circumstances  under  which  these  were 
entered  into,  and  the  purposes  of  the  transaction,  as  found  by  the 
superior  court,  this  court  cannot  avoid  seeing  and  declaring  as 
matter  of  law  that  a  part  of  the  consideration  for  the  nine  thou- 
sand one  hundred  and  sixty-six  dollars  and  sixty-five  cents^ 
whidi  the  city  promised  to  pay  monthly,  was  the  agreement  of 
the  water  company  to  cause  the  construction  of  a  railroad. 

These  propositions  require  consideration,  and,  in  considering 
them,  it  will  be  assumed,  for  the  purposes  of  the  discussion,  that 
the  contract  of  the  city  was  entirely  free  from  any  objections 
except  those  founded  upon  the  condition  in  the  lease  to  Howard 
and  others,  as  to  the  construction  of  the  road.  It  is  claimed 
by  counsel  for  respondent,  and  seems  to  be  conceded  by  counsel 
for  appellant,  that  a  contract  by  a  municipal  corporation  of  Cali- 
fornia to  pay  money  to  any  person  or  corporation  to  secure  the 
construction  of  a  railroad  would  be  void  because  in  violation  of 
section  31  of  article  IV  of  the  constitution,  which  reads  as  fol- 
lows: 

"The  legislature  shall  have  no  power  to  give  or  to  lend,  or  to 
authorize  the  giving  or  lending,  of  the  credit  of  the  state,  or  of 
any  county,  city  and  county,  city,  township,  or  other  political 
corporation  or  subdivision  of  the  state  now  existing,  or  that  may 
be  hereafter  established,  in  aid  of  or  to  any  person,  association, 
or  corporation,  whether  municipal  or  otherwise,  or  to  pledge 
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the  credit  thereof^  in  any  manner  whatever^  for  the  payment  of 
the  liabilities  of  any  indiyidual^  association^  municipal  or  other 
corporation  whatever;  nor  shall  it  have  power  to  make  any  gift, 
or  authorize  the  making  of  any  gift,  of  any  public  money  or 
thing  of  value  to  any  individual,  municipal  or  other  carporation 
whatever;  provided  that  nothing  in  this  section  shall  prevent  the 
legislature  granting  aid  pursuant  to  section  22  of  this  article; 
and  it  shall  not  have  power  to  authorize  the  state,  or  any  politi- 
cal subdivision  thereof,  to  subscribe  for  stock,  or  to  become  a 
stockholder  in  any  corporation  whatever/' 

It  does  not  seem  entirely  clear  that  such  a  contract  would 
come  within  the  strict  terms  of  this  provision,  but  certainly  it 
would  involve,  in  part  at  least,  the  evils  which  the  constitutional 
restriction  was  designed  to  prevent,  because  it  would  aflEord  a 
ready  means  of  accomplishing  by  indirection  what  could  not  be 
done  openly  and  avowedly.  It  is  not  necessary,  hu-wever,  to  de- 
cide this  question  here,  for  there  is  no  suggestion  that  the  char- 
ter of  San  Diego  confers  authority  upon  the  ci>mmon  council 
to  expend  any  portion  of  the  municipal  funds  in  constructing  or 
aiding  the  construction  of  railroads;  and,  in  the  absence  of  such 
authority,  an  agreement  of  the  character  supposed  would  neces- 
sarily be  invalid. 

This  brings  us  to  the  question  whether  the  city  made  or  at- 
tempted to  make  such  an  agreement,  or  whether  the  other  par- 
ties to  the  tranfiaction  managed  to  secure  the  advantages  of  such 
an  agreement  by  means  of  the  elaborate  contrivance  to  which 
ihey  resorted. 

The  solution  of  this  question  may  be  simplified  by  consider- 
ing what  would  have  been  the  consequence  if  a  lease  from  the 
water  company  directly  to  the  city  had  been  executed  in  the 
same  terms  as  those  contained  in  the  lease  from  the  company  to 
Bryant  Howard  and  associates. 

In  such  case  it  seems  clear  that  the  agreement  of  the  city  to 
pay  the  so-called  rent  wooild  have  been  wholly  void,  because  an 
indefinite  and  inseparable  part  of  the  stipulated  amount  would 
have  been  payable  in  consideration  of  the  unlawful  object  of 
subsidizing  the  railroad.  And  it  is  no  answer  to  tliis  proposi- 
tion to  say  that  the  provision  for  the  construction  of  the  road 
was  a  condition  subsequent  and  void,  or  that  it  was  waived  by 
the  city.    If  the  city  had  no  power  to  expend  corpora-te  funds  in 
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aid  of  the  construction  of  a  railroad^  it  does  not  help  a  contract^ 
based  in  part  upon  such  unlawful  consideration^  to  show  th^t  the 
city  waived  compliance  with  that  part  of  the  undertaking  of  the 
water  company.  The  vice  of  such  a  contract  oonsasta  in  the  at- 
tempted misapplication  of  the  public  funds^  and  is  not  cured, 
but  is  rather  aggravated^  by  foregoing  the  advantages  bargained 
for.  If  a  city  could  not  be  compelled  to  pay  for  a  railroad  ac- 
tually budlt  on  the  faith  of  its  promise  to  pay,  still  less  could  it 
be  compelled  to  pay  for  a  road  not  built 

But  if  we  have  mistaken  the  position  of  appellant,  and  the 
argument  of  counsel  goes  to  the  extent  of  claiming  that,  because 
the  provision  for  the  construction  of  the  railroad  was  put  in  the 
form  of  a  condition  subsequent,  it  therefore  constituted  no  part 
of  the  conjaid  oration  for  the  stipulated  payments,  we  can  only 
say  that  the  position  is  untenable.  The  option  to  terminate  a 
contract  calling  for  the  monthly  payment  oi  laorge  sums  of  mon- 
ey is  certainly  valuable  to  the  party  charged  with  such  payments^ 
and  burdensome  to  the  party  against  whom  it  may  be  exercised, 
unless  he  performs  some  onerous  condition.  It  is,  therefore,  a 
good  consideration  for  an  agreement  to  pay  money.  And  if  the 
option  is  valuable,  the  condition  upon  which  it  may  be  exer- 
cised is  equally  valuable  to  the  party  who  is  to  pay,  and  burden- 
some to  the  party  who  is  to  receive  payment. 

We  conclude,  for  these  reasons,  that  if  this  had  been  a  lease 
direct  from  the  water  company  to  the  city,  it  would  have  been 
rendered  wholly  vodd  by  the  railroad  clause.  But,  in  form  at 
least,  it  was  a  lease  to  Howard  &  Co.,  and  a  sublease  to  the  city, 
and  it  remains  to  consider  the  effect  of  the  elimination  of  the 
railroad  clause  in  the  sublease. 

If  the  transaction  had  been  in  fact  what  it  was  in  fonn,  this 
part  of  the  case  would  have  presents  no  difficulty.  There  could 
have  been  no  objection  to  Bryant  Howard,  or  any  citizen  of  San 
Diego,  stipulating  for  the  construction  of  a  railroad  in  connect 
tion  with  a  lease  of  the  water  plant  and  sale  of  a  water  supply. 
And  they,  having  obtained  such  a  contract^  might  lawfully  have 
sublet  the  water  plant  and  water  supply  to  the  dty  in  consider- 
ation of  any  agreement  on  the  part  of  the  city  which  its  officers 
were  authorized  to  make. 

But,  as  we  have  seen,  the  transaction  was  not  in  fact  what  it 
formally  assumed  to  be.    It  sufficiently  appears  from  the  instru- 


Oct.  1897.]    HiGGiNS  V.  San  Diego  Water  Co.  549 

mentfl  themselves,  but  more  plainly  and  certainly  from  the  find- 
ings of  the  co»urt,  that  the  whole  object  of  the  parlies  was  to  ef- 
fect a  lease  of  the  distribnting  plant  and  water  supply  to  the 
city,  and  that  Bryant  Howard  and  others  were  made  formal  par- 
ties for  the  single  purpose  of  avoiding  a  lease  direct  from  the 
water  company  to  the  city.  But  why  this  desire  to  avoid  maMng 
the  lease  direct?  If  the  waiter  company  had  the  right  and  power 
to  lease  its  plant  and  waiter  supply  to  Haward  &  Go.,  it  had  the 
same  right  and  power  to  lease  to  the  city,  and  if  the  city  could 
agree  for  a  sublease  from  Howajrd  &  Co.,  it  could  equally  well 
agree  for  a  lease  from  the  owner  of  the  plant. 

There  is  but  one  conceivable  motive,  therefore,  for  tihe  circuit- 
ous course  pursued.  The  parties  to  the  transaction  evidently 
understood  that  a  lease  direct  to  the  city  with  the  railroad  clause 
included  wrould  be  void,  but  felt  that  such  provision  was  nec- 
essary in  order  to  induce  the  city  authorities  to  enter  into  the 
agreement.  This,  however,  is  a  conclusion,  not  of  law,  but  of 
fact,  and  cannot  be  assrumed  by  this  court  as  the  basis  of  its  de- 
cision in  the  absence  of  a  finding  by  the  superior  court,  and,  in 
view  of  the  finding  to  the  effect  that  the  city  was  not  induced 
to  enter  into  the  agreement  by  any  representations  that  a  rail- 
road would  be  built,  the  motives  and  purposes  of  the  water  com- 
pany and  its  agents  become  immaterial.  The  city,  according  to 
the  findings,  was  entirely  willing  to  take  a  lease  of  the  water 
plant  and  water  supply  and  pay  the  rent,  irrespective  of  any  con- 
dition for  the  construction  of  a  road,  and  in  making  the  agree- 
ment the  members  of  the  common  council  were  wholly  unin- 
fluenced by  the  lure  which  the  water  company  took  such  un- 
necessary pains  to  hold  out  to  those  interested  in  the  growth 
and  expansion  of  the  city. 

This  being  so,  the  validity  of  the  contract  depends  upon  the 
true  construction  luid  legal  effect  of  the  writings  in  which  it 
is  embodied. 

As  to  this,  our  conclusions  may  be  very  briefly  stated.  They 
are  that  the  city  acquired  by  the  sublease  all  the  rights  secured 
to  Bryant  Howard,  and  others,  by  the  original  lease,  excepting 
only  the  right  to  terminate  the  agreement  for  failure  to  con- 
struct the  railroad.  This,  in  our  opinion,  rememed  in  Howard 
and  h-is  associaies.  But  whether,  under  the  circnmstancesy  it 
remained  in  them  to  be  exercised  in  their  own  behalf    and  at 
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their  own  discretion  is  not  so  clear.  It  may  be  that  they  held 
it  as  mere  trustees  for  the  benefit  of  the  city  which>  by  their 
contrivance,  had  been  induced  to  pay,  or  agreed  to  pay,  the 
whole  consideration  upon  which  it  was  granted.  It  makes  no 
difference,  however,  whether  they  held  this  right  for  their  own 
benefit  or  for  the  benefit  of  the  city.  In  either  case  it  remains 
undispufted  that  the  city  by  the  connivance  of  the  Water  Com- 
pany and  Howard  &  Co.  had  been  induced  to  agree  to  pay,  under 
the  name  of  rent,  the  whole  consideration  for  the  undertaking, 
such  as  it  was,  to  build  the  railroad.  This  vice,  inherent  in  the 
contract  from  its  inception,  rendered  it  wholly  void.  For  we  have 
0hown  that  if  the  original  leaae,  with  the  railroad  clause,  had 
been  made  directly  to  the  city,  it  would  have  been  void,  not  be- 
cause there  is  anything  unlawful  in  an  agreement  for  the  con- 
struction of  a  railroad,  but  because  it  was  unlawful  to  use  the 
revenues  of  the  city  to  subsidize  a  railroad,  and  if  this  could  not ' 
be  done  directly  it  could  not  be  done  indirectly,  as  was  here  at* 
tempted.  If  the  city  could  Tiot  use  its  revenues  to  subsidize  a 
railroad,  it  could  not  use  them  to  buy  an  option  to  terminate 
its  agreement  to  pay  rent  under  a  lease  otherwise  valid  if  its 
lessor  failed  to  build  a  railroad.  If  it  could  not  buy  such  an 
option  to  be  exercised  by  itself  it  could  not  buy  it  for  trustees^ 
and  still  less  for  strangers. 

If  these  conclusions  are  corred;,  it  seems  unnecessary  to  ad- 
vert to  the  fact  that  the  water  company  never  operated  or  con- 
structed the  railroad,  or,  so  far  as  appears^  ever  commenced  its 
construction.  The  covitract  being  void,  the  question  whether 
it  was  performed  or  not  becomes  as  immaterial  as  the  fact  found 
by  the  superior  court'  that  the  condition  for  building  the  rail- 
road was  waived  by  the  city. 

It  seems  also  to  be  unnecessary  to  discuss  at  length  the  var- 
ious remaining  objections  to  the  validity  of  the  contract,  bnt 
they  will  be  briefly  noticed. 

The  first  of  the  grounds  upon  whidi  the  superior  court  held 
the  contract  invalid  was  that  the  resolution  of  the  council,  au- 
thorizing the  mayor  to  execute  the  sublease,  was  fatally  defective, 
because  previous  to  its  passage  it  had  not  been  presented  to  the 
auditor,  and  lacked  his  certificate  that  the  contemplated  indebt- 
edness or  liability  could  be  incurred  without  a  violation  of  the 
restrictions  imposed  by  the  charter.    This  defect  in  the  pro- 
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ceedings  is  conceded,  bat  the  appellaat  contends  that  the  pro- 
vision of  the  charter  above  quoted  is  void  because  it  is  an  at- 
tempt to  invest  a  ministerial  officer  ^ih  powers  and  functions 
purely  judicial.  This  proposition  is  not>  in  our  opinion,  sus- 
tained by  the  authorities  cited,  or  by  any  authority.  The  pro- 
vision in  queertion  does  not  seek  to  invest  the  auditor  with  any 
power  to  determine  what  the  law  is,  or  what  the  rights  of  any 
parties  axe  with  reference  to  any  past  transaction.  It  merely 
requires  the  certificate  of  an  officer  peculiarly  convensant  with 
the  fiscal  afFairs  of  the  city  that  there  are  or  will  be  available 
funds,  or  that  available  funds  may  lawfully  be  provided  to 
meet  any  proposed  expenditure,  before  the  passage  of  an  or- 
dinance or  resolution  incurring  the  liability.  It  is  a  restric- 
tion upon  the  legislative  power  of  the  coimcil,  oonsisiting 
only  in  a  requirement  that  they  must  go  to  the  best  source 
of  information  for  the  fact  upon  which  their  right  to  act 
depends.  It  is  easily  conceivable  that  an  arbitrary  exercise 
by  the  auditor  of  the  power  so  conferred  might  in  par- 
ticular instances  be  detrimental  to  the  public  interests,  but  so 
might  the  arbitraa7  exercise  of  an  absolute  or  qualified  veto  by 
the  mayor  or  other  executive  officer;  and,  since  there  is  no  con- 
stitutional objection  to  the  conferring  of  a  veto  power  upon  the 
mayor,  we  can  see  no  reason  why  a  similar  power  with  respect 
to  a  certain  class  of  legislation  may  not  be  ooaiferred  upon  the 
auditor  of  a  municipal  corporation.  But  the  appellant  further 
contends  that,  notwithstanding  the  resolution  was  passed  in  the 
teeth  of  a  prohibitory  restriction  in  the  charter,  the  city  is 
nevertheless  bound  by  the  action  of  the  mayor  in  executing  the 
sublease,  because  the  water  company  had  the  right  to  presume 
that  the  council  would  not  have  authorized  the  mayor  to  act 
without  the  proper  certificate  of  the  auditor.  This  proposition, 
also,  we  think  is  unsustained  by  authority  or  reason. 

It  is  no  doubt  true,  as  was  said  in  Moore  v.  Mayor,  etc.,  C3 
N.  Y.  245,  29  Am.  Rep.  134,  that:  *^t  is  indispensable  to  any 
government,  state  or  municipal,  that  full  faith  and  credit  be 
given  to  the  acts  of  the  governing  body,  and  that  individuals 
having  occasion  to  deal  with  agents  of  the  government  should  be 
permitted  to  regard  the  acts  of  the  government  valid  in  the  ab- 
sence of  any  apparent  defect,  either  in  the  power  or  the  manner 
of  its  exercise.''    And  upon  this  principle  it  may  be  conceded 
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that  as  to  acts  in  pais  which  caonot  appear  upon  the  leoorda  of 
the  proceedings^  they  will  be  presumed,  so  far  as  neceasary,  to 
bustain  the  action  of  municipal  officers  in  matters  falling  within 
their  general  authority.  But  this  is  not  a  case  for  the  applica- 
tion of  the  doctrine  invoked.  The  mayor  of  San  Diego  had  no 
authority,  under  the  charter  or  other  law  of  the  state,  to  execute 
the  contract  in  question.  All  the  authority  he  had  was  derived 
from  the  resolution  of  the  council,  and  the  water  company 
was  bound  to  know  that  he  oould  act  only  in  puxsuance  of  au- 
lliority  so  conferred.  They  knew,  in  other  words,  that  he  was, 
for  the  purpose  of  executing  that  contract,  the  special  agent 
of  the  city,  and  were  bound  to  examine  his  warrant  of  attorney. 
If  tliey  had  done  so,  they  would  have  discovered  its  invalidity 
by  mere  inspection,  because  they  must  have  seen  that  it  did 
not  bear  the  certificate  which  the  law  required  to  be  indorsed 
u{>on  it.  The  deficiency  here  was  not  meo:ely  of  an  act  m  pais. 
but  was  a  defect  of  power,  patent  on  the  face  of  the  writing 
which  professed  to  confer  it,  and  for  this  reason,  also,  we  are  of 
the  opinion  that  the  contract  was  void. 

The  further  objection  by  counsel  for  respondents,  that  the 
resolution  authorizing  the  mayor  to  execute  the  sublease  was  nu- 
gatory, because  the  council  could  only  contract  by  ordinance, 
need  not  be  noticed  further  than  to  say  that  no  authority  to  pro- 
ceed by  joint  resolution  in  such  a  matter  has  been  called  to  our 
attention,  and  there  is  this  material  difiference  between  the  two 
proceedings,  that  an  ordinance  cannot  take  effect  without  pub- 
lication, while  a  joint  resolution  is  not  subject  to  that  condition. 
The  resolution  in  question  does  not  appear  to  have  been  pub- 
lished. The  only  authority  conferred  upon  the  council  by  the 
charter  "to  adopt,  enter,  and  carry  out  means  for  securing  a 
supply  of  water  for  the  use  of  the  city  and  its  inhabitants"  is 
found  in  the  enumeration  of  matters  as  to  which  the  council  is 
emiwweTed  to  pass  ordinances.  (Stats.  1889,  p.  651,  sec.  1;  p. 
653,  sec.  29.) 

The  second  ground  upon  which  tiie  superior  court  held  the 
contract  invalid  was  that  it  violated  section  18,  article  XI,  of  the 
constitution,  and  the  similar  provisions  of  the  city  charter  above 
quoted. 

It  was  found  that  the  sum  of  one  hundred  and  ten  thousand 
dollars  per  year  could  not  have  been  paid  out  of  the  revenue  pro- 
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vided  for  the  city  for  the  year  in  which  the  coBtract  was  made, 
or  for  any  subsequent  year.  But  tihis  finding  is  attacked  by  the 
appellant,  and  the  evidence  clearly  shows^  without  conflict,  that 
the  annual  revenue  of  the  city,  exclusive  of  the  amount  collected 
from  consumers  of  water,  has  been  largely  in  excess  of  one  hun- 
dred and  ten  thousand  dollars,  but  that  most  of  it  has  been 
expended  for  other  purposes,  so  that  the  surplus  was  very  much 
less  than  one  hundred  and  ten  thousand  doUai-s.  But  there  is 
nothing  to  show  that  the  claims  upon  which  the  revenues  were 
expended  were  valid  claims,  or  for  the  necessary  expenses  of  the 
city  government.  For  aught  that  appears,  the  amount  required 
to  pay  the  rent  may  have  been  used  to  satisfy  claims  upon 
contracts  entered  into  subsequent  to  the  date  of  the  lease.  It 
is  found,  moreover,  that  a  revenue  sufficient  to  pay  the  neces- 
sary expenses  of  the  city  government  and  the  rent  of  the  water 
company  could  be  raised  by  the  levy  of  a  tax  not  exceeding  the 
charter  limit  of  ninety  cents  on  the  hundred  dollars. 

In  view  of  these  findings,  the  conclusion  of  the  superior  court 
on  this  point  evidently  was  not  based  upon  the  ground  that  a 
sufficient  revenue  to  pay  the  rent  could  not  have  been  provided 
year  by  year  without  transgressing  the  limitations  of  the  tax- 
ing power  imposed  by  the  charter.  In  fact,  it  appears  from  the 
opinion  of  the  superior  judge  that  his  conclusion  was  based  upon 
a  construction  of  the  word  'liability''  as  used  in  the  constitution 
and  charter,  according  to  which  a  contract,  extending  over  sev- 
eral years  and  providing  for  annual  payments  for  services  to  be 
rendered  or  materials  to  be  supplied  from  year  to  year,  is  void 
if  the  aggregate  amount  of  all  the  payments  that  may  become 
due  under  the  contract  from  first  to  last  exceeds  the  revenue 
of  the  city  provided  for  the  year  in  which  the  contract  is  made. 
That  is  to  say,  he  held  this  lease  for  twenty  years  void  because 
the  aggregate  rent  for  the  whole  period,  two  million  two  him- 
dred  thousand  dollars,  exceeded  the  revenues  of  1891.  This 
construction  of  the  constitution  is  not  without  authority  to  sup- 
port it,  but  most  of  the  cases  cited  by  the  learned  judge  of  the 
superior  court  in  his  opinion,  and  by  counsel  for  respondents  in 
his  brief,  are  considered  in  the  opinion  of  Justice  Hendiaw  in 
McBean  v.  Fresno,  112  Cal.  169,  53  Am.  St.  Bep.  191,  where  it 
was  held,  in  accordance  with  a  conflicting  line  of  decisions  in 
other  states  and  in  this  state,  that  a  contract  of  a  municipal  gov- 
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emment  extending  over  seveiral  years  is  not  rendered  invalid  by 
the  fact  that  the  aggregate  amount  to  be  paid  during  the  whole 
period  ia  in  exceea  of  the  income  provided  for  a  aingle  year,  and 
that  auoh  a  contract,  ao  far  as  this  particular  objection  is  con- 
cerned, is  valid  if  an  income  sufficient  for  the  purpoae  may  be 
provided  in  each  year  without  exceeding  the  charter  limit  of 
taxation. 

The  opinion  in  tliat  case  also  discusses  another  objection, 
which  is  made  in  a  different  form  to  the  contract  here  in  ques- 
tion., viz.,  that  a  contract,  calling  for  services  or  supplies  for  a 
number  of  years  beyond  the  term  of  office  of  the  miembers  of  the 
council  by  whom  it  is  made,  is  void,  because  it  operates  as  a  re- 
straint or  suspension  of  the  legislative  powers  of  the  council. 
It  is  sufficient  for  our  present  purposes  to  say  that  we  approve 
what  was  said  in  McBean  v.  Fresno,  supra,  with  respect  to  this 
question,  as  well  ba  the  decision  therein  upon  the  point  lejat 
above  mentioned. 

The  remaining  objections  to  the  contract  are  without  merit, 
and  do  not  call  for  particular  notice. 

The  result  of  the  foregoing  discussion  is  that  the  contract  of 
the  city  with  the  water  company  is  held  invalid  upon  at  least 
two  grounds:  1.  Because  the  city  was  led  by  the  contrivance  of 
the  water  company  to  agree  to  pay,  under  the  name  of  rent,  a 
subsidy  to  a  railroad;  and  2.  Because  the  mayor  had  not  suffi- 
cient authority  to  execute  it  on  the  part  of  the  city. 

This  brings  us  to  the  proposition  of  appellant  that,  although 
the  contract  may  have  been  invalid,  the  city  is  nevertheless 
estopped  by  its  own  conduct  to  deny  its  validity,  at  least  in  so 
far  as  it  has  been  executed.  The  acts  of  the  city  most  relied 
upon  as  creating  such  estoppel  are,  in  addition  to  matters  al- 
ready stated,  that  the  city  required  the  water  company,  in  piuv 
suance  of  the  terms  of  the  sublease,  to  expend  more  than  a  hun- 
dred thousand  dollars  in  extending  its  plant  for  supplying  water 
to  consumers,  and  refused  to  redeliver  possession  of  ihe  plant 
when  demanded. 

It  is  doubtful  if  the  doctrine  contended  for  by  appellant  could 
be  sustained  without  setting  aside  previous  decisions  of  this 
court,  but  this  point  need  not  be  determined,  for  none  of  the 
decisions  of  other  states  go  beyond  the  proposition  that  a  mu- 
nicipal corporation  may  be  estopped  to  deny  the  validity  of  a 
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contract  which  it  had  the  general  power  to  make,  or  to  deny  the 
validity  of  a  contract,  so  far  as  executed,  when  the  only  objec- 
tion to  it  is  that  it  is  for  too  long  a  term.  But  heire  one  of  the 
principal  objections  to  this  contract  is  that  it  contains  a  subsidy 
to  a  railroad,  and  is,  therefore,  beyond  the  power  of  the  city  and 
incapable  of  ratificaition  directly  or  indirectly. 

Our  conclusion  is,  that  there  can  be  no  recoyery  upon  the  ex- 
press contract,  even  for  the  time  the  city  kept  possession  of  the 
water  plant. 

But  the  city  had  the  general  power  to  contract  for  a  water 
supply  for  itself  and  its  inhabitants,  end  under  this  power  could 
undoubtedly  have  taken  a  lease  of  the  water  company's  plant  for 
a  year,  and  could  have  renewed  such  lease  from  year  to  year. 
In  effect  it  has  done  this  very  thing.  Its  express  contract  to 
pay  nine  thousand  one  hundred  and  sixty-six  dollars  and  axty- 
five  cents  was  invalid  for  the  reasons  above  stated,  but  there  is 
no  reason  why  it  should  not  pay  the  reasonable  value  of  the  use 
of  the  plant  which  it  has  actually  enjoyed.  The  decisions  cited 
by  counsel  for  appellant  from  tiho  reports  of  other  states  very 
clearly  sustain  his  contention  in  this  respect,  and  so  we  think 
do  the  decisions  of  this  oourt.  We  cite  the  following:  San 
Francisco  Qas  Light  Co,  v,  Dunnj  62  CaL  580;  opinion  of  Field, 
J.,  in  San  Francisco  0ns  Co.  v.  San  Francisco^  9  Cal.  469;  Los 
Angeles  Co.  v.  Los  Angeles^  65  Cal.  476;  Argenli  v.  San  Fran- 
ciscoy  16  Cal.  276  (opinion  of  Field,  C,  J.);  Zoilman  v.  San 
Francisco^  20  Cal.  96;  71  Am,  Dec.  96. 

We  think  the  superior  court  erred  in  holding  the  city  not 
liable  on  its  implied  contract  to  pay  the  value  to  it  of  the  use 
of  defendant's  plant,  as  found  in  the  thirty-eighth  finding.  * 

Counsel  for  appellant  contends  that  the  city  is  concluded  by 
ihe  allowance  of  the  bills  of  the  water  company  for  the  stipu- 
lated rent,  and  to  sustain  this  proposition  cites  San  Francisco 
Oas  Light  Co.  v.  Dunn,  supra;  McFarland  v.  McCuwen^  98  Cal. 
329,  and  other  cases. 

These  cases  are  not  in  point,  because  they  merely  hold  that 
the  auditor,  in  mandamus  to  compel  the  drawing  of  his  warrant 
for  an  allowed  claim,  cannot  question  the  amount  of  the  allow- 
ance. But  here  the  city  itself  is  oontesting  the  claim,  and  is 
not  precluded  from  showing  that  an  amount  allowed  in  pursu- 
ance of  a  void  contract  is  in  excess  of  reasonable  value. 
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The  claim  tJiat  the  city  is  liable  for  damages  for  withholding 
possession  of  the  water  plant,  after  demand  made  for  its  return, 
is  not  supported  by  any  argument^  and,  since  it  is  not  pressed 
by  counsel,  we  deem  it  sufficient  to  say  that  in  view  of  the  find- 
ings of  the  superior  court  and  our  conclusions  upon  the  points 
above  discussed,  this  position  is  not  tenable. 

For  the  reasons  above  stated,  the  judgment  is  reversed,  and 
the  cause  remanded,  with  directions  to  the  superior  court  to  enter 
judgment  upon  the  findings  in  favor  of  the  water  company  for 
the  reasonable  value  to  the  city  of  the  use  of  the  water  com- 
pany's plant  during  the  time  it  was  actually  retained  by  the  city, 
with  authority  to  take  additional  evidence  if  necessary  to  ascer- 
tain the  exact  sums  payable  for  the  different  fiscal  years,  said 
sums  to  be  made  payable  out  of  the  revenues  of  the  fiscal  years 
during  which  they  respectively  accrued,  according  to  the  sugges- 
tion made  as  to  the  proper  form  of  such  judgments  in  Weaver 
V.  San  Francisco,  111  Cal.  319. 

McFarland,  J.,  Henshaw,  J.,  and  Temple,  J.,  concurred. 

HARRISON",  J.,  dissenting.— I  dissent,  and  if  my  duties  will 
permit  will  hereafter  file  an  opinion  expressing  the  grounds 
of  my  dissent. 

[No.  10448.    In  Bank.-October  0.  1897.1 

SAN  DIEGO  WATER  COMPANY,  Respondent,  v.  CITY  OF 

SAN  DIEGO  et  al..  Appellants. 

Watkb  Rates— Validity  of  Mtjiticipal  Obdinahcb— CoifPKNSATioxr  to  Wateb 
Company— CowsTiTUTiOHAL  Limitation.— An  ordinance  fixing  water  rates 
to  be  collected  by  a  water  company  supplying  water  to  the  inhab- 
itants of  a  city  nmst  allow  a  just  and  reasonable  compensation  to 
the  water  company  for  the  property  used  and  the  serrices  fur- 
nished by  it;  and  if  the  ordinance  allows  no  compensation  or  re- 
ward therefor,  it  is  inyalid,  as  violating  the  constitutional  limi- 
tation that  property  cannot  be  taken  for  public  use  without  just 
compensation. 

Id.~Action  or  Municipal  Body  not  a  Judicial  Pbocsidinq.— Whether  the 
fixing  of  water  rates  by  the  governing  body  of  a  municipal  cor- 
poration be  called  a  legislative,  a  judicial,  or  an  administrative 
act,  it  is  not  an  adversary  judicial  proceeding,  such  as  will  con- 
clude or  divest  private  rights,  but  it  is  a  proceeding  on  the  part 
of  such  governing  body,  to  which  neither  the  water  company  nor 
the  rate-payers  are  parties,  and  conducted  without  notice  to  them; 
and  though  it  is,  within  proper  limits,  a  legitimate  exercise  of  gov- 
ernmental powers,  yet  when  carried  so  far  as  to  deprive  any  per- 
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Bon  or  corporation  of  property  without  just  compensation,  it  is  an 
nnlawfnl  exercise  of  such  power,    and  is  void. 

In.— JuBiBDicTioH  Of  CouBTS— ExTKHT  OF  Revixw  OF  McmiciPAL  Actioh— 
Mixed  Qusstioh  of  Law  and  Faci^Eyidekce.— Tlie  coui'ts  have  jurisdic- 
tion to  review  the  action  of  the  governing  body  of  a  municipal  cor- 
poration in  fixing  rates  for  the  supply  of  water  to  its  inhabitants, 
not  as  appellate  tribunals  for  the  purpose  of  revising  the  correct- 
ness of  its  determination,  but  to  the  exteut  of  ascertaining 
whether  the  rates  fixed  will  allow  a  reward  for  the  property  used 
and  the  services  furnished  by  the  water  company,  or  whether 
the  power  exercised  has  been  carried  beyond  the  constitutional 
limitation  by  talcing  its  property  for  public  use  without  just  com- 
pensation; and  that  is  a  mixed  question  of  law  and  fact,  to  be 
decided  by  the  court  upon  the  evidence  produced  before  it,  without 
reference  to  the  evidence  upon  which  the  governing  body  acted. 

In.— Regulation  of  Public  Business— Po web  to  Fix  Ra^tbs  Without  No- 
TicK—DuB  Pbocess  OF  Law.— The  business  of  supplying  cities  and  towns 
with  water  is  so  far  public  in  its  nature  that  the  state  may  im- 
pose such  conditions  and  restrictions  upon  its  exercise  as  may  be 
thought  proper,  and  a  water  company  entering  upon  that  business, 
under  the  present  constitution,  is  bound  to  submit  to  the  condi- 
tions and  restrictions  thereby  imposed  upon  it;  and  the  provision 
of  section  1  of  article  XIV  of  the  state  constitution  is  not  opposed 
to  the  constitution  of  the  United  States,  in  that  it  deprives  the 
water  company  of  its  property  without  due  process  of  law,  because 
not  providing  that  notice  shall  be  given  of  the  fixing  of  water  rates 
to  those  whose  rights  are  affected,  and  for  an  opportunity  for  them 
to  appear  and  defend. 

In.— GONSTBUCTION  OF  StaTB  CONSTITUTION— TiMB  OF  ACQUISITION  OF  RiGHTB 

Immatbbial— Rbasonablb  Rates— Just  Compensation- Rbdbbss  fob  Asr 
BiTBABT  Action.— It  was  not  the  intention  of  the  framers  of  the  state  con- 
stitution to  distinguish  between  rights  then  existing  and  those  to 
be  thereafter  acquired  in  the  business  of  supplying  cities  and 
towns  with  water,  nor  was  It  their  intention  to  confiscate  private 
property,  but  the  mesning  of  the  section  in  regard  to  the  fixing 
of  rates  for  such  business  is,  that  the  governing *body  of  the  munic- 
ipality, upon  a  fair  investigation,  and  with  the  exercise  of  judg- 
ment and  discretion,  shall  fix  reasonable  rates  and  allow  just  com- 
pensation; and  if  they  attempt  to  act  arbitrarily  without  investi- 
gation, or  without  the  exercise  of  judgment  and  discretion,  or  fix 
rates  so  palpably  unreasonable  and  unjust  as  to  amount  to  arbitrary 
action,  they  violate  their  duty  and  go  beyond  the  powers  conferred 
npon  them,  and  the  court  is  competent  to  afford  redress  therefor. 

In.- Basis  fob  Fixing  Watkb  Rates— Valuation  of  Plant— Cost  of  Con- 
8TBUCTI0N.— In  the  fixing  of  water  rat^,  the  valuation  of  the  plant  is  the 
basic  element  upon  which  the  investigation  rests;  and  the  original 
cost  of  construction  is  simply  an  element  to  be  considered  in  fixing 
the  present  valuation;  and  the  municipality  must  fix  a  fair  and 
just  rate  for  the  water  based  upon  the  actual  value  of  the  plant. 
[Per  Garontte,  J.,  Temple,  J.,  Harrison,  J.,  and  Beatty,  O.  J.] 

Id.— Eminent  Domain— Compensation  fob  Pbopebtt  AppbopbiatbdtoPublio 
Use— Rbwabd  fob  Monet  Propbblt  Expended.- The  state  has  in  effect 
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appropriated  the  water  and  plant  of  the  water  companj  to  pablle 
use,  and  is  bound  to  provide  a  just  compensation  for  that  use,  to 
be  ascertained,  not  upon  the  basis  of  the  market  value  of  the 
property,  nor  upon  what  it  would  cost  to  replace  it,  but  upon  the 
basis  of  the  revenue  that  the  monej  reasonably  and  properly  ex- 
pended in  the  construction  of  the  works  actually  in  use  is  capable 
of  producing.    [Per  Van  Fleet,  J.,  Henshaw,  J.,  and  McFarland,  J.] 

Id.— Limit  or  Just  Compensation  —  J uoiciai«  Question  — Lowest  Cubbbmt 
Rate  or  Intebest.— The  question  of  just  compensation  is  a  judicial  quea- 
tion,  to  be  determined  in  the  ordinary  course  of  judicial  procec^d- 
ings;  and  the  water  company  is  entitled  to  a  net  compensation  iit 
least  equal  to  the  lowest  current  rate  of  interest  on  the  basic 
value  of  its  plant,  properly  ascertained.  [Per  Van  Fleet,  J.,  Hen- 
shaw, J.,  McFarland,  J.,  and  Beatty,  O.  J.] 

Id.— PowEB  or  Coubt  to  Detebmine  Just  Compensation.— The  court  has  no 
power  to  determine  any  limit  of  just  compensation,  but  only  to 
inquire  whether  some  compensation,  however  small,  is  allowed; 
and  the  question  of  the  extent  or  limit  of  such  compensation  is 
for  the  municipal  body  alone  to  determine.  [Per  Garoutte,  J.» 
Temple,  J.,  and  Harrison,  J.] 

Id.— Bonded  Debt  or  'Wateb  Company.— Whether  the  basis  for  just  compen- 
sation to  the  water  company  be  considered  to  be  the  reasonable 
cost  or  the  actual  value  of  the  plant,  its  bonded  indebtedness  is 
to  be  disregarded  in  ascertaining  such  compensation. 

Id.— Depreciation  or  Plant  bt  Use- Repaibs— Sinking  Fund.— In  deter- 
mining  the  question  whether  the  water  company  is  compensated 
by  the  rates  established  by  ordinance,  ordinary  repairs  should  be 
charged  to  current  expense,  and  substantial  reconstruction  or  re- 
placement should  be  charged  to  the  cost  of  construction;  but  no 
percentage  upon  the  investment  can  be  charged  as  a  sinking  fund, 
to  be  added  to  operating  expenses,  as  a  general  provision  against 
depreciation  of  the  plant  by  use. 

Id.— Cost  or  Plant— Finding  against  Evidbnob.— The  evidence  reviewed  as 
to  the  cost  of  the  plant  of  the  plaintiff  water  company,  and  a  find- 
ing as  to  such  cost,  held  unsupported  by  the  evidence.  [Per  Van 
Fleet,  J.,  Henshaw,  J.,  McFarland,  J.,  and  Harrison,  J.] 

Id.— Duty  or  Council  in  Fixing  Rates— Public  Investigation— Notice- 
Rig  hts  or  Wateb  Company— Unpaib  Rbpusal  or  Request.- An  investi- 
gation by  a  city  council  for  the  purpose  of  fixing  water  rates 
ought  to  be  held  publicly,  and  upon  such  reasonable  notice  of  the 
times  and  places  of  meetings  as  will  enable  those  interested  to  be 
present;  and  it  is  the  duty  of  the  council,  when  requested  by  the 
water  company,  to  give  it  a  reasonable  opportunity  to  be  heard, 
not  for  the  purpose  merely  of  presenting  its  own  evidence,  but 
also  of  explaining  or  overcoming,  if  it  can,  evidence  presented  by 
others;  and  where  the  right  of  the  water  company,  upon  its  re- 
quest to  be  present  throughout  such  an  investigation  and  to  re- 
but or  overcome  evidence  adduced  against  it,  was  denied  by  the 
council  and  by  its  committee  of  investigation,  the  unfairness  in 
the  investigation  overcomes  the  presumption  of  the  correctness  of 
its  decision.    [Per  Van  Fleet,  J.,  Henshaw,  J.,  and  McFarland,  J.] 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    J.  W.  MeKanley,  Judge. 

The  facts  axe  stated  in  the  opinions  of  Justices  Van  Fleet 
and  Oaroutte. 

William  H.  Fuller,  and  Clarence  L.  Barber,  for  Appellants. 

There  can  be  no  relief  against  water  rates  fixed  by  a  munici- 
pal board  except  in  cases  of  actual  fraud  or  gross  injustice. 
,  {Spring  Valley  Water  Works  v.  San  Francisco^  82  Cal.  286;  16 
Am.  St.  Rep.  116.)  It  is  not  necessary  for  tbe  board  as  a  body 
to  hear  witnesses  and  examine  evidence.  (Bissell  v.  Jefferson- 
ville,  24  How.  287,  297;  Collins  v.  HolyoJcey  146  Mass.  298,  307; 
BirdsaU  v.  Glark^  73  N.  Y.  73;  29  Am.  Rep.  105;  San  Francisco 
Gaslight  Co,  v,  Dunuy  62  Cal.  580.)  The  findings  as  to  cost 
and  operating  expenses  are  against  the  evidence.  The  court 
erred  in  allowing  any  percentage  for  deterioration  of  the  plant. 
The  fixing  of  rates  is  a  legislative  act.  {Sheward  v.  Citizens- 
Water  Co.,  90  Cal.  640;  Budd  v.  New  York,  143  U.  8.  517,  545, 
546.) 

H.  E.  Doolittle,  and  T.  L.  Lewis,  also  for  Appellants 

The  act  of  fixing  rates  is  legislative  and  not  judicial. 
(Const.,  art.  XIV,  sec  1;  Wvlzen  v.  Board  of  Supervisors,  101 
Cal.  24;  40  Am.  St  Rep.  17;  Quinchard  v.  Board  of  Tnistees, 
113  Cal.  664,  669,  670;  Munn  v.  Illinnis,  94  U.  S.  113;  Chicago 
etc.  Ry.  Co.  v.  Minnesota,  134  U.  S.  461.)  A  legislative  act  will 
not  be  interfered  with  by  the  courts.  {Paulsen  v.  Portland, 
149  U.  S.  38;  Spring  Valley  Water  Works  v.  San  Francisco,  82 
Cal.  305-07,  314;  16  Am.  St.  Rep.  116;  Porter  v.  Haight,  45 
Cal.  639;  Jacobs  v.  Board  of  Supervisors,  100  Cal.  121;  Nisbitt 
V.  Greenwich  Board  of  Works,  L.  R.  10  Q.  B.  465;  Des  Moines 
Gas  Co.v.  Des  Moines,  44  Iowa,  505;  24  Am.  Rep.  756;  Alpers 
V.San  Francisco,  32  Fed.  Rep.  503;  Wright  v.  Def rees,  S  Ind. 
298.)  The  cost  of  the  system  cannot  be  used  as  a  basis  for 
fixing  rates,  but  only  its  present  value.  {Spring  Valley  Water 
Works  V.  San  Francisco,  82  Cal.  286;  16  Am.  St.  Rep.  116;  San 
Diego  etc.  Co  v.  National  City,  74  Fed.  Rep.  79;  Reagan  v.  Farm- 
ers^ Loan  etc.  Co.,  154  U.  S.  412;  Dow  v.  Beidelman,  125  U.  S. 
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680;  Ames  v.  Union  Pac.  Ry.  Co.,  64  Fed.  Rep.  165.)  Interest 
on  bonds  and  maintenance  of  the  plant  should  be  excluded  from 
computation.  {Spring  Valley  Water  Works  r.  San  Francisco^ 
opinion  of  Justice  Thornton^  82  Cal.  330;  San  Diego  etc.  Co.  v. 
National  City^  supra,) 

Works  &  Works,  for  Respondent. 

The  law  of  this  state  ooncerning  water  rates  violates  the 
constitution  of  the  United  States  respecting  due  process  of  law, 
in  not  providing  for  notice  and  an  opportunity  to  be  heard. 
{Chauvin  v.  Valitofiy  8  Mont.  451;  Stuart  v.  Palmer,  74  N.  Y* 
183,  191;  30  Am.  Rep.  289;  Kuntz  v.  Sumption,  117  Ind.  1; 
Hutson  V.  Protection  Dist.,  79  Cal.  90;  Railroad  Tax  Cases,  13 
Fed.  Rep,  722,  750;  Ulman  v.  Mayor,  72  Md.  587;  Windsor  v. 
McVeigh,  93  U.  S.  274;  Bank  of  State  v.  Cooper,  2  Yerg.  599;  24 
Am.  Dec.  517,  538,  note;  Mercantile  Trust  Co.  v.  Texas  etc.  Ry. 
Co.,  51  Fed.  Rep.  529;  McMillan  v.  Anderson,  95  U.  S.  37; 
Davidson  v.  Nexo  Orleans,  96  U.  S.  97;  Murray  v.  Improvement 
Co.,  18  How.  272,  276;  People  v.  O'Brien,  111  N.  Y.  62;  7  Am. 
St.  Rep.  684;  Chicago  etc.  Ry,  Co.  v.  Minnesota,  134  U.  S.  418; 
Richmond  etc,  Ry.  Co.  v.  Trammel,  63  Fed.  Rep.  196.)  The 
courts  have  jurisdiction  to  review  and  set  aside  oppressive  and 
unjust  action  in  fixing  rates.  {Spring  Valley  Water  Works  v. 
San  Francisco,  S2  CsA.  286]  16  Am.  St.  Rep.  116;  Chicago  etc. 
Ry.  Co.  V.  Minnesota,  supra;  Budd  v.  New  York,  143  U.  S.  517; 
Pensncola  etc.  Ry.  Co.  v.  State,  25  Fla.  310;  San  Diego  Land  etc. 
Co,  V.  National  City,  74  Fed.  Rep.  83.)  Rates  should  pay  op- 
erating expenses,  interest  on  bonds,  and  something  in  addition. 
{Chicago  etc.  Ry.  Co.  v,  Dey,  35  Fed.  Rep.  866,  879,  880;  Pensa- 
cola  etc.  Ry,  Co.  v.  State,  supra;  Ames  v.  Union  Pac,  Ry.  Co.,  64 
Fed.  Rep.  165,  176;  Chicago  etc.  Ry,  Co.  v.  Dey,  38  Fed.  Rep. 
656;  United  States  v.  Workingmen's  etc.  Council,  54  Fed.  Rep. 
994,  995;  Reagan  v.  Farmers'  Loan  etc.  Co,,  154  U.  S.  362,  390; 
Clnpp  v,  Spokane,  53  Fed.  Rep.  515.)  The  company  is  entitled 
to  a  remuneration  upon  the  capital  actually  and  honajyle  in- 
vested in  the  plant,  corresponding  to  the  ruling  rates  of  inter- 
est. {New  Memphis  Gas  etc,  Co,  v,  Memphis,  72  Fed,  Rep.  952, 
955.)  A  sinking  fund  should  be  allowed  for  depreciation  of 
the  plant,  as  well  as  for  interest  on  bonds.  {Capital  City  Qa*- 
light  Co.  v.  Des  Moines,  72  Fed.  Rep.  848.) 
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Trippet  <fe  Neale,  for  Respondent. 

Just  compensation  is  required  when  private  property  is  taken 
for  public  use.  (Const,  art.  I,  sec.  14.)  Money  invested  by  a 
quasi  public  corporation  is  in  the  nature  of  a  loan  to  the  pub- 
lic for  its  benefit,  for  which  it  is  entitled  to  legal  interest  as 
just  compensation.  (Civ.  Code,  sec.  1914,  et  seq.)  The  courts 
are  bound  to  relieve  against  unjust  and  oppressive  rates.  {Chi- 
cago etc,  Ry.  Co.  v.  Minnesota^  134  U.  S.  418;  Minneapolis  etc, 
R,  R.  Co,  V.  Minnesotay  134  U,  8.  467.)  Interest  should  be 
based  on  the  original  necessary  cost  of  the  plant,  that  being 
the  investment  for  the  public  benefit. 

John  Garber,  Amicus  CuHas,ioT  Respondent. 

It  is  when  private  property  is  devoted  to  public  use,  or 
affected  with  a  public  interest,  that  it  becomes  the  subject  of 
regulation.  (Tiedeman's  Limitations  of  Police  Power,  sec, 
92;  Budd  v.  People,  143  U.  S.  548.)  A  corporation  whose  prop- 
erty is  devoted  to  public  use  is  entitled  to  just  compensation, 
of  which  it  cannot  be  deprived.  {Pensacola  etc.  Ry.  Co.  v.  State, 
25  Fla.  310;  Chicago  etc.  Ry.  Co.  v.  Minnesota,  134  U.  8.  418-58; 
Reagan  v.  Farmer's  Loan  etc.  Co.,  154  U.  8.  399;  Am>€s  v.  Union 
Pac.  Ry.  Co.,  64  Fed.  Rep.  165;  San  Diego  etc.  Co.  v.  National 
City,  74  Fed.  Rep.  81.)  Property  may  be  taken  for  public  use 
in  the  constitutional  sense,  though  title  and  possession  may 
remain  undisturbed.  (Lewis  on  Eminent  Domain,  sec.  56.) 
The  control  of  property  for  the  public  benefit  by  regulation  of 
rates  is  a  taking  for  public  use,  which  requires  just  compensa- 
tion from  the  rates  fixed.  (See  cases  cited,  supra;  Munn  v. 
Illinois,  94  U.  8.  125;  Chicago  etc.  Ry.  Co.  v.  Dey,  35  Fed.  Rep. 
866;  38  Fed.  Rep.  656.)  The  constitutional  guarantee  for  just 
compensation  must  have  a  liberal  construction.  {Boyd  v.  United 
States,  116  U.  8.  635;  Lewis  on  Eminent  Domain,  sec.  462.) 
Profits  or  earning  capacity  is  a  potent  factor  and  controlling  as 
to  value  of  property  taken  for  public  use.  {Montgomery  Co.  v. 
Schuylkill  Bridge  Co.,  110  Pa.  St.  59;  Ripley  v.  Great  Northern, 
L.  R.  10  Ch.  App.  435;  Young  v.  Harrison,  17  Ga.  30;  Boom  Co. 
V.  Patterson,  98  U.  8.  403;  Brtdgnman  v.  Hardwick,  67  Vt.  653.) 
The  state,  by  regulation  of  rates,  in  effect  takes  the  public  use  of 
the  property  during  the  period  of  regulation  or  from  year  to  year, 
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and  is  bound  to  make  the  regulated  earnings  yield  a  just  com- 
pensation for  the  use  so  taken  by  a  fair  interest  on  the  money 
invested.  {San  Diego  etc.  Co.  v.  National  City^  supra;  Avies  v. 
Union  Pac.  Ry.  Co.,  supra;  Capital  City  Gaslight  Co.  v.  Des 
Moines,  72  Fed.  Rep.  848,  954,  955.)  The  state  has  no  right  to 
impair  the  original  value  of  the  investment,  and  should  allow 
legal  interest  on  the  capital  expended.  (Hare's  American 
Constitutional  Law,  771.) 

S.  F.  Leib,  Amieus  Curim,  for  Respondent. 

The  constitution  requires  reasonable  rates  to  be  fixed;  and 
the  discretion  vested  in  the  city  authorities  has  its  limits  and 
boundaries  within  what  may  be  determined  on  proof  to  be  the 
limits  and  boundaries  of  reasonable  rates,  just  compensation, 
and  due  process  of  law.  (Const.,  art  XIV,  sec.  1;  art.  I,  sees. 
13, 14.) 

VAN  FLEET,  J. — The  plaintiff  is  a  corporation  engaged  in 
the  business  of  supplying  water  to  the  city  of  San  Diego  and  its 
inhabitants.  In  February,  1890,  the  common  council  ot  the 
city  pafised  an  ordinance  fixing  the  water  ra/tes  for  the  year  be- 
ginning July  1,  1890.  In  May,  1890,  the  plaintiff  brought  this 
action  against  the  city,  the  common  council,  the  mayor,  and  the 
individual  members  of  the  council,  to  annul  this  ordinance  and 
enjoin  its  enforcement.  The  complaint  alleged  in  substance 
that  the  entire  revenue  w^hich  plaintiff  could  receive  during  the 
year  in  question-  under  the  rates  so  fixed,  would  be  insufficient 
to  pay  its  operating  expenses  and  fixed  charges  for  that  year, 
and  would,  therefore,  afford  no  reward  whatever  to  plaintiff  for 
furnishing  the  water,  and  that  the  ordinance  would  deprive 
plaintiff  of  its  property  without  process  of  law  and  without  com- 
pensation. It  was  also  alleged  that,  by  reason  of  certain  fraud- 
ulent practices  on  the  part  of  the  council,  the  plaintiff  was  de- 
prived of  a  fair  opportunity  to  be  heard  before  the  council,  and 
prevented  from  properly  presenting  its  side  of  the  case.  The 
action  was  tried  after  the  expiration  of  the  year  in  question,  and 
a  judgment  was  entered  declaring  the  ordinance  to  be  void,  and 
setting  the  same  aside.  From  this  judgment,  and  from  an  order 
denying  their  motion  for  a  new  trial,  the  defendants  appeal. 

The  findings  of  the  court  were  in  substance:  That  the  prop- 
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ertj  and  plant  of  the  plaintiff  neceaeary  to  supply  water  to  the 
city  and  its  inhabitants  ajctually  cost  $750^000;  that  the  reason- 
able and  necessary  operating  expenses  of  plaintiff  for  the  year 
in  question,  aad  actually  expended  by  it  for  that  purpose, 
amounted  to  $40,000;  that  plaintiff  was  indebted  upon  its  bonds 
for  money  borrowed,  amounting  to  the  sum  of  $1,000,000,  bear- 
ing interest  at  the  lute  of  five  per  cent  per  annum,  of  which 
amount  $750,000  had  been  necessarily  and  properly  expended 
for  the  construction  of  tiie  plant;  that  the  total  receipts  of 
plaintiff  for  the  year  in  question  derived  from  the  rates  fixed 
by  said  ordinance  could  not  be  and  were  not  greater  than 
$65,788.65;  that  the  annual  depreciatian  of  the  plant  on  account 
of  natural  decay  and  use  amounted  to  three  and  one-third  per 
cent  of  its  value;'  that  no  dividends  for  the  sbockiholderB  of 
plaintiff  had  been  or  could  be  earned  from  the  rates  fixed  by  said 
ordinance  for  said  year;  and  that  the  nutes  so  fixed  were  not  just 
or  reasonable. 

The  court  also  found  certain  facts  oonoeming  the  proceedings 
of  the  common  council  and  its  committee  in  investigating  the 
subject  matter,  which  will  be  noticed  hereafter. 

These  findings  are  assailed  as  being  in  some  particulars  un- 
supported by  the  evidence;  and  many  questions  of  law  have  been 
ably  argued  by  numerous  counsel.  Some  of  these  questions, 
though  highly  interesting  and  important,  are  not  necessarily  in- 
volved in  this  appeal,  and  we  shall  therefore  not  notice  them; 
but  we  will,  so  fax  as  space  will  permit,  consider  each  of  the 
other  points  made. 

1.  It  is  contended  by  defendants  that,  under  article  XIV  of 
the  constitution  of  this  state,  a  court  has  no  power,  in  the  absence 
of  fraud,  to  hold  such  an  ordinance  invalid  merely  because  the 
court  finds  the  rates  fixed  thereby  to  be  unjust  and  unreason- 
able. 

We  shall  not  attempt  in  this  opinion  to  review  the  many  cases 
on  this  subject.  It  is  sufficient  to  say  that  the  supreme  court 
of  the  United  States  (whose  decisions  on  this  matter  are  con- 
trolling) has  repeatedly  decided  that  the  power  of  the  state  to 
fix  and  regulate  the  rates  of  compensation  to  be  charged  by  per- 
sons and  corporations  in  charge  of  certain  public  utilities  is  so 
limited  by  the  constitution  of  the  United  States  that  it  cannot 
be  exercised  to  such  an  extent  as  to  require  any  such  person  or 
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corporation  to  furnish  its  property  or  services  without  reward; 
and  thai,  if  the  rates  are  fixed  by  legislative  power,  or  otherwise 
than  by  appropriate  judicial  proceedings  in  whidi  full  notice 
and  opportunity  to  appear  and  defend  axe  given,  it  is  within  the 
provinoe  of  the  courts  to  review  such  action,  to  the  extent,  at 
least,  of  ascertaining  whether  the  rates  so  fixed  will  furnish  some 
reward  for  the  property  used  and  services  furnished.  To  fix 
rates  thai  will  allow  no  such  reward  is  to  take  property  for  pub- 
lic use  without  just  compensation.  To  this  extent  at  least, 
then,  the  court  was  entitled  to  go  in  this  case. 

But  appellants  contend  that  in  any  event  the  court  oould  do 
no  more  in  reviewing  the  action  of  the  common  council  than 
to  say  whether  there  was  or  was  not  evidence  produced  before 
that  body  sufficient  to  sustain  its  conclusions;  and  that  the  court 
was  not  at  liberty  to  determine  the  question  upon  other  and  per- 
haps new  evidence  not  produced  before  the  council,  nor  to  sub- 
fetitute  its  judgment  as  to  the  reasonableness  of  the  rates  for  the 
judgment  of  that  body.  In  this  contention  we  think  that  coun- 
sel entirely  misconceives  the  nature  of  the  functions  respectively 
exercised  under  our  constitution  by  the  rate-fixing  body  and  by 
the  courts.  Whether  the  fixing  of  rates  by  the  cotmcil  be  called 
a  legislative,  a  judicial,  or  an  administrative  act,  it  is  certainly 
not  an  adversary  judicial  proceeding  such  as,  under  the  consti- 
tuftion,  will  conclude  private  rights.  It  is  a  proceeding  on  the 
part  of  the  government  to  which  neither  the  water  company  nor 
the  rate  payers  are  parties,  conducted  without  notice  to  them, 
and  without  any  right  on  their  part  to  effectually  intervene. 
Such  a  proceeding  cannot  operate  to  divest  private  rights;  and, 
though  the  supreme  court  of  the  United  States  holds  it  to  be 
a  legitimate  exercise  of  governmental  powers,  that  court  also 
holds  that  when  it  is  carried  so  far  as  to  deprive  anyone  of  his 
property  without  just  compensation  it  is  an  unlawful  exercise 
of  such  power,  and  simply  void.  The  function  of  the  courts 
is  merely  to  ascertain  whether  the  power  has  been  carried  be- 
yond the  constitutional  limits  so  fixed;  and,  if  such  be  found  to 
be  the  case,  to  declare  the  acts  of  the  council  void.  They  do  not 
sit  as  appellate  tribunals  to  review  the  correctness  of  the  coun- 
ciPs  determination,  nor  need  they  know  anything  about  the  evi- 
dence on  which  that  body  has  acted.  All  that  they  hcve  to  con- 
sider is,  whether,  in  a  given  case,  the  result  of  the  council's  ac- 
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tion  will  be  to  take  the  property  of  the  complaining  party 
without  just  compensation.  That  is  a  mixed  question  of  fact 
and  law,  to  be  decided  by  the  court  upon  the  evidence  pro- 
duced before  it. 

2.  On  the  other  hand,  the  plaintiff  contends  that  section  1  of 
article  XIV  of  the  constitution  of  this  stajte  is  opposed  to  the 
constitution  of  the  United  States,  in  that  it  operates  to  deprive 
the  water  company  of  its  property  without  due  process  of  law. 
It  is  argued  that  no  provision  for  the  fixing  of  waiter  rates  by 
the  tribunal  thereby  created  can  be  valid  without  notice  to  those 
whose  rights  are  to  be  affected,  and  an  opportunity  to  them  to 
appear  and  defend,  the  right  to  which  must  be  given  by  the 
coqastitution  itself.  That  no  such  notice  or  hearing  is  pro- 
vided for  must  be  admitted;  but  the  consequence  contended  for 
does  not  follow. 

In  the  first  place  there  is  nothing  in  the  pleadings  or  evidence 
in  this  case  to  show  that  any  water  rights  or  property  of  plaintiff 
use*  in  furnishing  the  water  in  question  were  acquired  before  the 
adoption  of  the  present  constitution.  On  the  contrary,  we  think 
it  substantially  appears  that  they  were  all  acquired  since  that 
time.  We  are  unable  to  perceive  why  the  people  of  this  state  in 
adopting  that  constitution  had  not  the  right  to  declare  that  all 
water  not  then  reduced  to  private  ownership  should  thereafter 
remain  public,  and  that  thereafter  every  person  undertaking  the 
business  of  supplying  cities  or  towns  or  their  inhabitants  with 
water  should  do  so  upon  the  condition  that  the  rates  to  be  charged 
therefor  should  be  conclusively  fixed  by  the  state.  Such  a  busi- 
ness is  so  far  public  in  its  very  nature  that  the  state  might  law- 
fully forbid  its  exercise  by  any  private  individual,  and,  a  forti- 
ori, might  impose  such  conditions  and  restrictions  upon  its  ex- 
ercise as  might  be  thought  proper.  If,  then,  that  section  of  the 
constitution  could  be  construed  as  rendering  the  decision  of  the 
council  absolutely  final  and  conclusive,  plaintiff,  at  least,  could 
not  be  heard  to  complain.  If  it  chose,  with  that  section  in 
force,  to  enter  upon  that  business,  it  was  bound  to  submit  to 
the  conditions  thereby  imposed. 

But  we  think  that  the  true  construction  of  that  section  is 
such  that  it  is  not  open  to  the  constitutional  objection  urged, 
even  if  raised  by  one  who  at  the  time  of  its  adoption  was  en- 
gaged in  that  business.     It  obviously  was  not  the  intention  of 
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the  framers  of  that  proYision  to  make  aay  distinction  hetwo&i 
rights  then  existing  and  thoee  to  be  thereafter  acquired,  nor 
can  we  attribute  to  them  any  intention  of  confiscating  private 
property.  The  meaning  of  the  section  is,,  that  the  governing 
body  of  the  municipality,  upon  a  fair  investigation,  and  with 
the  exercise  of  judgment  and  discretion,  shall  fix  reasonable  rates 
and  allow  just  compensation.  If  they  attempt  to  act  arbitrarily, 
without  investigation,  or  without  the  exercise  of  judgment  and 
discretion,  or  if  they  fix  rates  so  palpably  unreasonable  and  un- 
just as  to  amount  to  arbitrary  action,  they  violate  their  duty 
and  go  beyond  the  powers  conferred  upon  them.  Such  was  the 
conclusion  reached  by  this  court  in  Spring  Valley  Water  Works 
V.  San  Francisco,  S2  Cal.  286,  16  Am.  St.  Bep.  116,  to  which 
conclusion  we  adhere.  Although  that  case  was  decided  without 
the  light  cast  on  the  subject  by  later  decisions  of  the  supreme 
court  of  the  United  States,  and  contains  some  observations 
which  perhaps  may  require  modification,  we  are  satisfied  with 
the  correctness  of  the  oonclusion  there  given  to  this  section  of 
the  constitution. 

According  to  this  oonstruction,  liie  rules  announced  under 
the  first  head  in  this  opinion  are  applicable.  If  the  council  has 
fixed  rates  so  palpably  unreasonable  and  unjust  as  to  amount  to 
a  taking  of  plaintiff's  property  without  just  compensation,  it 
has  so  far  exceeded  the  powers  conferred  upon  it>  and  the  court 
is  competent  to  afford  redress. 

3.  This  brings  us^  then,  to  the  question  whether  the  findings 
support  the  judgment.  They  show  that  the  total  receipte  of 
the  plaintiff  from  the  rates  fixed  by  the  council  would  be  and 
were  insufficient  to  pay  plaintiff's  actual  and  neceeeary  oper- 
ating expenses,  together  with  the  interest  en  so  much  of  its 
bonded  indebtedness  as  was  necessarily  and  properly  expended 
by  it  in  the  construction  of  its  plant,  necessarily  and  actually 
used  for  the  supplying  of  the  water  here  in  question — ^indeed, 
would  fall  short  more  than  $11,000  of  paying  thoee  charges. 
N'o  circumstances  reqtiiring  such  a  loss  were  found,  and  the 
finding  that  these  actual  charges  were  necessarily  aad  properly 
incurred  in  the  legitimate  exercise  of  the  businees  of  furnishing 
water  to  the  city  negative  the  existence  of  any  such  circum- 
stances. It  is  clear  that  under  the  rule  laid  down  by  the  su- 
preme court  of  the  United  States  in  Reagan  v.  Farmers'  Loan 
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etc.  Co.,  164  XJ.  S.  362,  412,  that  court  would  hold  those  rates 
to  be  80  unreasonable  and  unjust  as  to  require  the  court  to  set 
them  aside.  The  decision  in  that  case,  however,  is  not  in  all 
respects  satisfactory;  and,  after  a  careful  examination  oif  all  the 
many  cases  on  this  enibject,  we  are  unable  to  discover  that  any 
consistent  or  adequate  rules  controlling  the  exercise  of  the  gov- 
ernmental power  of  fixing  rates  have  yet  been  judicially  laid 
down.  The  subject  is  one  of  extreme  complexity,  and  its  in- 
herent difficulties  have  been  increased  rather  than  diminished 
by  the  numerous  decisions  in  which  it  has  been  discussed.  We 
think,  however,  that  a  consideration  of  the  real  nature  of  the 
power  conferred  by  our  coaastitution  will  afford  a  sufficient  solu- 
tion of  the  question. 

It  is  apparent  that  the  water  company  does  not  own  the  water 
which  it  collects  and  supplies^  or  the  plant  which  it  uses  to  col- 
lect and  distribute  that  water,  in  the  same  sense  in  which  a 
man  is  aaid  to  own  his  house  or  his  farm.  By  the  very  nature 
of  the  use  to  which  it  is  applied,  the  company  has  devoted  that 
property  to  a  public  use.  Having  once  undertaken  to  perform 
that  public  duty,  it  must  continue  to  perform  it,  and  must  carry 
on  its  Ixusiness  under  the  lawful  regulations  of  the  government. 
In  effect  the  state  may  be  said  to  have  appropriated  the  water 
and  the  plant  to  public  use.  For  that  appropriation  it  is  bound 
to  make  just  compensation,  and  it  has  provided  for  such  com- 
pensation by  requiring  the  municipal  authorities  to  fix  just  and 
reasonable  rates  at  which  the  water  is  to  be  furnished  to  and 
received  by  the  consumers.  Since  the  state  has  "taken''  the  use 
of  this  property,  it  is  bound  to  provide  a  just  compensation  for 
that  use,  and  article  XIY  of  the  constitution  must  be  con- 
strued as  providing  for  that  just  compensation. 

The  question  of  what  is  just  compensation  in  such  a  case  is, 
we  think,  in  all  respects  analogous  to  the  question  which  arises 
in  every  case  of  appropriation  under  the  power  of  eminent  do- 
main; and  it  may  be  reduced  to  the  formula  that  the  public  must 
pay  the  actual  value  of  that  which  it  appropriates  to  the  public 
use.  In  determining  such  value  three,  and  we  believe  only 
three,  methods  are  possible:  1.  Either  by  ascertaining  what  the 
property  could  be  sold  for  (its  market  value);  or  2.  By  ascer- 
taining what  it  would  cost  to  replace  it;  or  3.  By  ascertaining 
the  revenue  it  is  capable  of  producing.    In  cases  like  the  present. 
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however^  neither  the  first  nor  the  second  method  can  be  resorted 
to.  The  judicial  test  of  market  value  depends  upon  the  fact  that 
the  property  in  question  is  marketable  at  a  given  price,  which 
in  turn  depends  upon  the  isxi  that  sales  of  similar  property 
have  been  and  are  being  made  at  ascertainable  prices^  But 
such  property  as  this  is  not  so  sold,  at  least,  not  often  enough 
to  fumis«h  a  fair  criterion;  and  the  very  fact  of  governmental 
regulation  would  necessarily  control  the  price.  Until  the  rat  s 
are  fixed  no  one  can  say  how  much  the  proper^  would  sell  for, 
and  therefore  that  price  cannot  be  ascertained  aa  a  basis  for  fix- 
ing those  rates. 

The  second  method  is  entirely  inapplicable  to  prop^y  of  this 
kind.  The  construction  of  municipal  waterworks  is  a  matter  of 
growth.  It  is  necessary  in  common  prudence,  on  the  one  hand, 
to  construct  the  works  of  such  capacity  as  to  satisfy  the  need«^ 
of  the  growing  city,  not  only  at  the  moment,  but  within  the 
near  future;  and,  on  the  other  hand,  not  to  ext^id  them  so 
much  as  to  ca^  an  unnecessary  burden  on  the  stockholders,  or 
the  present  oonsumers.  As  such  works  are  a  necessity  to  the 
odty,  they  must  keep  pace  with,  and  to  dome  extent  anticipate, 
its  gro>\i;h.  When  constructed  they  stimulate  to  that  extent  the 
progress  of  the  city,  and  tend,  like  all  conveniences,  to  lower 
the  general  cost  of  production  of  all  things.  It  results  that  at 
least  the  first  water  system  in  any  city  occupies  the  position  of 
a  pioneer.  At  any  expense  the  works  must  be  constructed,  and 
usually  no  reward  can  be  realized  by  the  constructors  until  some 
time  has  elapsed.  In  tiie  mean  time,  as  the  city  grows>  in  part 
by  reason  of  this  very  supply  of  water,  the  facility  of  construct- 
ing works  of  all  kinds  is  increased,  and  the  cost  of  such  con- 
struction diminished.  It  would,  therefore,  be  highly  unjust  to 
permit  the  consumers  to  avail  themselves  of  the  plea  that  at 
the  present  time  similar  works  oould  be  oonstruoted  at  a  less 
cost,  as  a  pretext  for  reducing  the  mtes  to  be  paid  for  the  water. 
The  reduced  expense,  if  it  be  reduced,  is  due  in  part  at  least 
to  the  very  fact  that  the  city  has  been  provided  at  the  cost  of 
the  water  company  with  increased  facilities  for  doing  business. 

But  it  is  said  that  those  who  enter  upon  any  business  enter- 
prise undertake  the  risk  of  being  undersold  by  those  who,  com- 
ing later  into  the  field,  have  the  advantage  of  a  cheapening  of 
construction.     But  this  is  not  an  ordinary  business  enterprise. 
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Those  who  engage  in  it  put  their  property  entirely  into  the 
handB  of  the  public.  Having  once  embarked  it  is  beyond  their 
power  to  draw  back.  They  mu«t  always  be  ready  to  supply  the 
public  demand^  and  must  take  the  risk  of  any  falling  oS  in  that 
demand.  They  cannot  convert  their  property  to  any  other  use, 
however  unprofitable  the  public  use  may  become.  They  have 
expended  their  money  for  the  benefit  of  others,  and  subjected 
it  to  the  control  of  others.  That  money  has,  in  effect,  been 
taken  by  the  public;  and  the  public,  while  refusing  to  return 
that  money,  cannot  be  heard  to  say  that  it  no  longer  has  need 
for  all  of  it 

Nor  would  it,  on  the  other  hand,  be  just  to  the  consumers  to 
require  them  to  pay  an  enhanced  price  for  the  water,  on  the 
ground  that  it  would  now  cost  more  to  construct  similar  works. 
Such  a  contingency  may  well  happen;  but  to  allow  an  increase 
of  rates  for  such  reason  would  be  to  allow  the  vy^ter  company 
to  make  a  profit,  not  as  a  reward  for  its  expenditures  and  ser- 
vices, but  for  the  fortuitous  occurrence  of  a  rise  in  the  prirr* 
of  materials  or  labor.  The  law  does  not  intend  that  this  busi- 
ness shall  be  a  speculation  in  which  the  water  company  or  tlie 
consumers  shall  respectively  win  or  lose  upon  the  oastdng  of 
a  die,  or  upon  the  equally  unpredictable  fluctuations  of  the  mar- 
kets. For  the  money  which  the  company  has  expended  for  the 
public  benefit  it  is  to  receive  a  reasonable,  and  no  more  than 
a  reasonable,  reward.  It  is  to  be  paid  according  to  what  it 
has  done,  and  not  according  to  what  others  might  conceivably 
do.  In  effect,  the  bargain  between  the  company  and  the  pub- 
lic was  made  when  the  works  were  constructed:  and  this  matter 
is  to  be  determined  according  to  the  state  of  things  at  that  time. 

We  must  then  have  recourse  to  the  third  standard  of  value — 
the  revenue  which  the  property  is  capable  of  producing.  At 
the  first  blush  there  might  seem  to  be  a  difficulty  in  applying  this 
standard,  for  the  revenue  received  by  the  company  will  be  ab- 
solutely controlled  by  the  rates  fixed,  and  no  revenue  can  be  col- 
lected except  upon  rates  so  fixed.  This  difficulty  has  led  one  of 
the  counsel  in  this  case,  in  a  singularly  able  and  ingenious  ar- 
gument, to  contend  that  the  rates  must  be  bo  fixed  as  to  enable 
the  company  to  obtain  precisely  the  revenue  which  it  would 
realize  if  the  rates  were  not  regulated  by  the  public  at  all.  To 
this  proposition  we  cannot  assent.     The  whole  history  of  mu- 
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nicipal  regulation  oonclusiyely  shows  that  its  principal  purpose 
was  always  to  diminish  what  were  rightly  or  wrongly  believed 
to  be  exorbitant  charges.  The  theory  of  its  application  has  al- 
ways been  that  it  is  necessary  to  restrain  the  proprietors  of 
what  have  been  called  ^'virtual  monopolies"  from  imposing  ex- 
travagant and  unreasonable  tariffs  for  the  use  of  their  facilities. 
Whether  the  system  be  well  conceived  or  not>  whether  it  accords 
with  the  theory  of  free  government^  are  not  questions  with 
which  we  have  to  do.  It  is  sufficient  that  the  law  recognizes 
that  there  is  a  standard  by  which  just  compensation  may  be 
measured^  and  that  it  is  intended  to  prevent  that  measure  from 
being  exceeded. 

What  that  standard  is^  as  applied  to  tihe  present  case^  we  think 
not  diiucult  of  asoertainment.    As  we  have  said,  it  is  not  the 
water  or  the  distributing  works  which  the  company,  may  be  said 
to  own,  and   the  value  of    which  is  to  be  ascertained.     They 
were  acquired  and  contributed  for  the  use  of  the  public;  the 
public  may  be  said  to  be  the  real  owner,  and  the  company  only 
the  agent  of  the    public  to  administer   their  use.    What  the 
company  has  parted  with,  what  the  public  has  acquired,  is  the 
money  reasonably  and  properly  expended  by  the  company  in 
acquiring  its  property  and    constructing  its  works.    The  state 
has  taken  the  use  of  that  money,  and  it  is  for  that  use  that  it 
must  provide  just  oompensaition.    What  revenue  money  is  cap- 
able  of  producing  is  a  question  of  fact,  and,  theoretically  at 
least,  susceptible  of  more  or  less  exact  ascertainment.     Regard 
must  be  had  to  the  nature  of  the  investment,  the  risk  attend- 
ant upon  it,  and  the  public  demand  for  the  product  of  the  en- 
terprise.   It  would  not,  of  course,  be  reasonable  to  allow  the 
oompany  a  profit  equal  to  the  greatest  rate  of  interest  realized 
upon  any  kind  of  investment,  nor,  on  the  other  hand,  to  compel 
it  to  accept  the  lowest  rate  of  remuneration  which  capital  ever 
obtains.    Comparison  must  be  made  between  this  business  and 
other  kinds  of  business  involving  a  similar  degree  of  risk,  and 
all  the  surrounding  circumstances  must  be  considered.    An  im* 
portant  cdreumstance  will  always  be  the  rate  of  interest  at  which 
money  can  be  borrowed  for  investment  in  such  a  business;  and, 
where  the  business  appears  to  be  honestly  and  prudently  con- 
ducted, the  rate  which  the  company  would  be  compelled  to  pay 
for  borrowed  money  will  furnish  a  safe,  though  not  always  con- 
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elusive  criterion  of  the  rate  of  profit  which  will  be  deemed  rea- 
sonable. In  ordinary  eases^  where  the  management  is  ftdr  and 
economical,  it  would  be  unreasonable  to  fix  the  rates  9o  low 
as  to  prevent  the  company  from  paying  interest  on  borrowed 
money  at  the  lowest  market  rate  obtainable;  and,  even  then, 
some  allowance  or  margin  should  be  made  for  «ny  risk  to  which 
the  company  may  be  exposed,  over  and  above  the  risk  taken  by 
a  lender. 

This  being  so,  the  existence  of  the  bonded  indebtedness  on 
which  so  much  stress  has  been  laid,  and  which  has  seemed  to 
present  so  difficult  a  problem  in  some  of  the  cases,  must  be  dis* 
regarded.  That  fact,  indeed,  it  seems  to  us>  can  never  be  im- 
portant, except  as  entitling  the  holders  of  the  bonds,  as  parties 
in  interest,  to  be  heard  in  actions  like  the  present.  Evidently, 
no  distinction  oen  be  made  between  those  who  construct  the 
works  with  their  own  money  and  those  who  do  so  with  money 
borrowed  from  others.  In  either  case  the  money  actually  invest- 
ed is  the  basic  criterion  of  the  revenue  to  be  allowed. 

It  follows  that  we  cannot  say  that  the  finding  of  the  court 
below,  tliat  the  rates  fixed  by  the  city  council  were  less  than 
what  was  reasonable,  is  unsupported  by  the  evidence.  After  de- 
ducting current  expense  for  the  year — $40,000 — ^from  the  rev- 
enue received— $66,788.65— there  would  be  left  but  $25,788.65 
—or  but  little  more  than  three  and  one-third  per  cent  upon 
$750,000,  the  actual  cost  of  the  works;  while  the  evidence  shows 
that  the  company  was  compelled  to  pay  a  much  higher  rate 
upon  money  which  it  appears  to  have  fairly  borrowed.  It  is 
true  that  the  evidence  is  not  as  full  and  satisfactory  on  this 
question  as  it  should  be,  doubtless  owing  to  the  fact  that  the 
rules  governing  this  inquiry  were  not  clearly  apprehended  by 
the  counsel  who  tried  the  case.  But  as  no  attempt  was  made  to 
show  that  the  rate  of  interest  paid  by  the  company  was  above 
the  lowest  market  rate,  and  as  the  prudence  and  economy  of  the 
management  were  not  successfully  impeached,  we  cannot  say 
that  the  court  below  was  not  justified  in  the  conclusion  to 
which  it  arrived  on  this  question. 

But  it  is  contended  that  the  power  off  the  court  is  at  most  to 
inquire  whether  some  reward  will  be  provided  by  the  rates  fixed 
and  that  if  some  reward,  however  small,  is  so  provided,  the  court 
cannot  interfere.    We  have  been  referred  to  dicta  in  some  of  the 


572  San  Diago  Watbb  Co.  v.  San  Disoo.    [118  CaL 

cfuses  which  do  support  that  contention;  but  we  axe  unable  to 
agree  with  that  conclusion.    It  is  an  elementary  doctrine  of  con- 
stitutional law  that  the  question  of  just  compensation  is  a  ju- 
dicial question  to  be  determined  in  the  ordinary  course  of  judi- 
cial proceedings;  and,  construing  article  XIV  of  our  constitu- 
tion with  section  14  of  article  I  (as  we  think  we  are  bound  to  do), 
we  find  no  difficulty  in  holding  that  whenever  the  rates  fixed  by 
the  council  are  grossly  and  palpably  insufficient  to  furnish  such 
a  revenue  as  will  afford  just  compenfation  within  the  rules  above 
declared,  redress  may  be  had  in  the  courts.     Of  course^  every 
slight  or  conjectural  deficiency  will  not  justify  an  appeal  to  the 
courts;  nor,  if  the  question  be  doubtful,  will  the  courts  in  the 
al:)sence  of  fraud  or  other  special  ground  of  equitable  interfer- 
ence, substitute  its  judgment  for  that  of  the  municipal   body. 
But  whenever  it  is  clear  and  beyond  question  that  the  revenue 
which  the  company  can  possibly  receive  under  the  rates  fixed 
will  be  wholly  insufficient  to  allow  it  the  compensation  to  which 
it  is  legally  entitled,  it  is  the  duty  of  the  court  to  declare  the 
ordinance  void.    Such  is  the  case  under  the  findings  here,  and 
those  findings  must,  therefore,  be  held  to  support  the  judgment. 
It  should,  of  course,  be  said  that  it  does  not  follow  that  in 
every  case  the  company  will  be  entitled  to  credit  for  all  of  its 
current  expenditures,  or   to  receive  a  compenaation   based  on 
the  entire  cost  of  its  works.    Reckless  and  unneoessary  expen- 
ditures, not  legitimately  incurred  in  the  actual  collection  and 
distribution  of  the  water  furnished,  or  in  the  acquisition,  con- 
struction, or  preservation  of  so  much  of  the  plant  as  is  neces- 
sary for  that  purpose,  cannot  be  allowed.    2Tor  can  the  invest- 
ment on  which  the  company  is  entitled  to  base  its  oompensa- 
tion  be  held  to  include  property  not  now  actually  employed  in 
collecting  or  distributing  the  water  now  being  supplied,  however 
useful  it  may  have  been  in  the  past,  or  may  yet  be  in  the  future. 
It  is  the  money  reasonably  and  properly  expended  in  each  year 
in  collecting  and  distributing  the  water  which  constitutes  the 
current  expenses  which  may  be  allowed;  and  it  is  the  money 
reasonably  and  properly  expended  in  the  acquisition  and  con- 
striiction  of  the  works  actually  and  properly  in  use  for  that  pur- 
pose, which  constitutes  the  investment  on  which  the  compensa- 
tion is  to  be  computed.    The  amounts  stated  in  the  findings  in 
this  case  are  found  to  be  of  that  character. 
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4.  But  it  is  contended  that  the  findings  in  several  particulars 
are  unsupported  by  the  evidence. 

It  is  claimed  that  the  evidence  does  not  justify  the  finding 
that  $750,000  had  been  actually  expended  in  the  purchase  and 
construction  of  the  plant.  On  this  subject  the  evidence  is  ex- 
tremely unsatisfactory.  Apart  from  estimates  testified  to  by 
engineers,  the  only  evidence  of  the  cost  was  the  book^  of  the 
company,  which  placed  the  amount  at  $735,000.  Of  this  sum 
defendants  object  to  items  amounting  to  about  $127,000,  viz., 
an  alleged  duplicate  of  the  entry  of  $13,932,  an  alleged  over- 
charge of  $25,000  in  the  real  estate  account,  and  the  sum  of 
$88,000  alleged  to  be  the  cost  of  certain  works  abandoned  and 
not  in  use.  On  these  questions  we  have  had  little  or  no  assist- 
ance from  counsel  for  respondent,  and  our  examiiwition  of  the 
evidence  has  failed  to  satisfy  us  on  any  one  of  them.  The  books, 
or  those  portions  of  them  brought  up  in  the  transcript,  require 
much  explanation,  which  has  not  been  furnished  us.  In  fact, 
the  case  appears  to  have  been  tried  largely  on  a  wrong  theory, 
the  greater  portion  of  the  evidence  consisting  of  the  testimony 
of  expert  witnesses  as  to  the  value  of  the  property.  This  is 
at  the  best  an  unsatisfactory  way  of  determining  the  question 
of  actual  cost  (for  which  purpose  only  could  it  be  admissible), 
and  should  not  be  resorted  to  when  better  evidence  can  be  ob- 
tained. As  against  the  company,  at  least,  its  books  furnish  bet- 
ter evidence  on  this  subject,  and  cannot  be  disregarded.  These 
books  certainly  show  the  cost  to  have  been  less  than  $750,000, 
though  we  are  unable  to  determine  the  precise  amount  properly 
shown  by  them;  and  the  evidence  clearly  discloses  that  portions 
of  the  plant  included  in  that  cost  are  not  now  in  use,  if,  indeed, 
they  have  not  been  totally  abandoned.  We  think,  therefore,  that 
this  finding  is  not  justified  by  the  evidence.  On  this  and  kin- 
dred matters  not  only  is  the  burden  of  proof  on  the  plaintiff, 
but  it  is  bound  to  establish  them  by  the  most  clear  and  satis- 
factory evidence,  in  order  to  overcome  the  presumption  of  the 
correctness  of  the  action  of  the  city  council. 

The  finding  that  the  expenses  of  the  company  for  the  year 
in  question  were  $40,000  is  also  attacked.  The  books  of  the 
company  put  the  amount  at  $44,255.30.  Of  this  amount  appel- 
lants object  to  items  of  about  $5,000  as  unnecessary  and  improp- 
er, and  object  particularly  to  an  item  of  $12,800,  being  an  un- 
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paid  bill  which  is  disputed  by  plaintiff^  and  on  which  its  liabil- 
ity i8  left  doubthd.  Counsel  for  respondents  have  not  attempt- 
ed to  answer  these  points.  As  the  evidence  is  presented  to  us 
in  an  unsatisfactory  shape,  we  will  say  no  more  than  that  it 
does  not  support  the  finding.  Whether  all  of  the  items  com- 
plained of  are  proper  or  improper  cannot  be  determined  upon 
this  record,  but  some  of  them  are  not  shown  to  be  proper.  It 
will  be  the  duty  of  the  court  on  a  retrial  to  allow  no  item  of  ex- 
penditure which  is  not  satisfactorily  shown  to  be  an  actual  and 
proper  charge  in  the  actual  conduct  of  the  business  of  supplying 
water;  and,  when  legal  or  other  general  expenses  are  claimed, 
they  must  be  shown  to  have  had  a  proper  relation  to  that  busi- 
ness. Of  course,  the  items  of  expenses  in  the  present  action 
should  be  disregarded.  The  trial  being  had  after  the  expiration 
of  the  year  for  which  the  rates  in  question  were  fixed,  the 
amounts  of  revenue  and  expenses  are  capable  of  exact  proof. 

With  regard  to  the  question  of  the  depreciation  of  the  plant 
by  use,  it  is  sufficient  to  say  that  ordinary  repairs  should  be 
charged  to  current  expense,  that  substantial  reconstruction  or 
replacement  should  be  charged  to  the  construction  account,  and 
that  depreciation  should  not  otherwise  be  considered.  It  is 
doubtless  difficult  in  many  cases  to  properly  discriminate  be- 
tween current  and  ordinary  repairs  and  such  repairs  as  amount 
in  eflEect  to  new  construction.  Such  difficulties,  when  they  arise, 
must  be  solved  by  the  application  of  the  principles  on  which 
ordinary  business  enterprises  are  conducted. 

It  may  be  added  that  when,  as  appears  to  have  been  the  case 
in  this  instance,  portions  of  the  company^s  expenses  are  speci- 
fically repaid  by  the  consumers,  such  expenses  should  be  elimin- 
ated from  the  computation.  This  will  apply  at  least  to  the 
''taps^'  pint  in  for  private  consumers. 

5.  Among  otlier  things,  the  court  below  made  the  following 
finding: 

"10.  That  the  taking  of  evidence  as  to  the  value  of  the  plain- 
tiflf^s  plant  and  the  rates  that  should  be  fixed  by  the  common 
council  of  said  city,  during  the  month  of  February,  1890,  for 
the  year  commencing  July  1,  1890,  was  by  said  common  council 
delegated  to  a  joint  committee  consisting  of  three  members  from 
the  board  of  delegates  and  three  mombers  from  the  board  of 
aldermen  of  said  common  council.     That  said  joint  committee 
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proceeded  to  and  did  take  evidence  from  tlie  plaintiff  and  its 
officers  and  other  witnesses  for  a  number  of  days,  and  that  on 
the  twenty-first  day  of  Febmaiy,  1890,  the  plaintiff  then  being 
before  said  committee  by  its  attorney,  said  attorney  inquired 
of  said  committee  whether  other  evidence  would  be  taken,  and 
announced  that  if  other  evidence  would  be  taken  he,  the  said 
attorney,  desired  to  be  present,  and  especially  that  if  evidence 
was  given  by  members  of  the  board  of  public  works  of  said  city, 
or  estimates  were  taken  from  said  members  of  the  value  or  coat 
of  the  plaintiff's  plant,  that  he,  said  attorney,  desired  to  be  pres- 
ent and  examine  said  members  of  the  board  of  public  works   as 
to  the  evidence  given  by  them  or  the  estimates  furnished.    That 
it  was  announced  by  one  of  said  ooromittee  a/t  that  time,  in  the 
presence  of  the  other  members,  that  he  did  not  know  of  any 
other  evidence  that  was  to  be  taken,  which  was  not  disputed 
by  any  other  member  of  the  committee.     That  there,  at  that 
time,  and  immediately  following  the  demand  of  said  attorney 
as  aforesaid,  ttie  city  engineer  of  said  dty,  who  was  present, 
was  privately  and  secretly  informed  that  the  committee  desired 
to  have  him  present  at  a  meeting  to  be  held  the  following  day 
to  give  an  estimate  of  the  value  of  said  plant.     That  on  the 
following  day  said  committee  met  secretly,  and  without  notify- 
ing the  vsrater  company    or  its  said  attorney,  and  took  the  testi- 
mony of  said  city  engineer  and  one  Schuyler,  a  member  of  the 
board  of  public  works  of  said  city,  and  took  from  them  their  esti- 
mates of  the  value  and  cost  of  every  part  of  the  distributing  sys- 
tem, pumps,  wells,  and  other  property  of  the  plaintiff,  not  in- 
cluding its  water  rights,  rights  of  way  or  real  estate.    That  said 
meeting  was  held  secretly  in  a  back  room  of  ihe  office  of  the 
rity  attorney,  while  all  of  the  other  meetings  of  the  committee 
had  been  held  publicly  in  the  room  of  the  board  of  aldermen, 
was  held  on  a  legal  holiday  when  the  offices  of  the  city  in  the  City 
Hall  were  closed,  and  said  meeting  was  held  with  the  doors  clos- 
ed and  locked.    That  the  plaintiff  had  no  notice  or  knowledge  of 
said  meeting  or  the  taking  of  said  evidence,  and  was  not  pres- 
ent either  by  its  officers  or  its  attorney  or  otherwise,  and  was 
given  no  opportunity  to  be  present  or  investigate  or  cross-ex- 
omine  with  reference  to  the  evidence  given  and  estimates  fur- 
nished.   That  said  estimates  so  furnished  were  largely  less  than 
the  cost  as  proved  or  estimated  by  the  evidence  of  the  officers 


576  San  Dibgo  Water  Co.  v.  San  Diego.     [118  Cal. 

of  the  plaintiff  taken  by  said  committee^  and  sworn  statements 
furnished  by  its  officers,  and  the  estimates  so  furnished  in  the 
absence  of  the  plaintiff  were  taken  with  but  few  excepUon^  and 
as  to  small  amounts,  as  the  value  and  cost  of  said  plant  by  said 
committed,  and  made  the  basis  of  their  report,  and  of  the  rates 
fixed  by  them  and  subsequently  adopted  by  the  ordinance  of  the 
common  council.  That  the  report  of  said  committee  was  made 
up  and  concluded  on  the  twenty-fourth  day  of  February,  1890, 
was  presented  to  both  houses  of  said  common  council  on  ttie 
evening  of  that  day,  and  was  then  adopted  by  each  of  said  bodies 
without  change.  That  the  attorney  of  the  plaintiff  appeared 
before  each  of  said  bodies  and  demanded  that  the  plaintiff  be 
allowed  to  offer  evidence  to  said  common  council,  with  refer- 
ence to  the  fixing  of  said  rates,  but  his  right  to  offer 
said  evidence  was  denied,  and  no  evidence  was  received  or 
heard.  That  the  evidence  taken  by  the  committee  was  taken 
down  by  a  stenographer  and  transcribed,  but  was  never  read  to 
or  submitted  to  either  board  of  said  common  council,  but  that 
the  members  of  said  committee,  or  some  of  them,  stated  their 
recollection  of  the  evidence  upon  which  their  said  report  was 
based.  That  the  ordinance  mentioned  in  the  complaint,  fixing 
said  rates,  was  passed  and  adopted  by  both  of  the  bodies  of  said 
common  council  on  the  evening  of  the  twenty-fifth  day  of  Febru- 
ary, 1890,  without  any  further  hearing,  or  opportunity  to  be 
heard,  on  the  part  of  plaintiff.*' 

It  is  claimed  that  this  finding  is  not  altogether  in  accord  with 
the  evidence;  but,  though  we  find  some  verbal  inaccuracies,  we 
think  that  in  all  material  particulars  it  is  sufficiently  supported. 
It  is  plain  that  these  facts  show  so  much  of  tmfaimess  in  the 
investigation  had  by  the  common  council  as  to  overcome  the 
presumption  of  the  correctness  of  its  decision.  It  was  clearly 
the  duty  of  the  council  to  give  to  the  water  company,  at  least 
when  requested  to  do  so,  a  reasonable  opportunity  to  be  heard, 
not  merely  for  the  puirpose  of  presenting  its  own  evidence,  but 
also  of  explaining  or  overcoming,  if  it  could,  evidence  presented 
by  others.  The  company,  of  course,  could  not  claim  as  a  right 
to  be  heard  at  any  time  it  chose;  but  it  certainly  was  entitled, 
upon  reasonable  request  for  that  purpose,  to  be  present  when 
evidence  was  being  produced  before  the  council  or  its  commit- 
iee,  or  to  be  otherwise  informed  of  that  evidence  and  allowed  to 
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overcome  it  if  possible.  The  action  of  the  commdttee,  for  which 
no  sufficient  excuse  was  given,  appears  to  have  been  taken  for 
the  very  purpose  of  excluding  the  plaintiff  when  that  evidence 
wias  received,  and  it  therefore  seriously  impugns  tihe  fairness  of 
the  investigation.  Indeed,  such  an  investigation  ought  to  be 
held  publicly,  and  upon  such  reasonable  public  notice  of  the 
times  and  places  of  the  meetings  as  will  enable  those  interested 
to  be  present;  and  a  neglect  of  this  precaution,  when  unexplain- 
ed, must  always  give  rise  to  injurious  suspicions. 

A  number  of  other  points  have  been  discussed  by  counsel,  but 
they  are  all  either  covered  by  what  has  been  said,  or  have  been 
thereby  rendered  unimportant. 

For  the  reasons  above  set  fori;h,  the  judgment  and  order  ap- 
pealed from  are  reversed,  and  the  cause  remanded  for  a  new 
trial. 

Henshaw,  J.,  and  McFarland,  J.,  concurred. 

GABOTITTE,  J.,  concurring.— The  findings  of  fact  made  by 
the  trial  court  which  are  deemed  necessary  to  a  consideration 
of  the  questions  presented  before  us  are  as  follows:  1.  On  the 
twenty-fourth  day  of  February,  1890,  and  at  the  time  the  ordi- 
nance mentioned  in  plaintiflE's  complaint  was  enacted  by  the 
common  council  of  said  city,  the  water  plant  and  system  of  the 
plaintiff  was  of  the  value  of  $750,000;  2.  The  necessary  operat- 
ing expenses  of  plaintiff  in  conducting  its  property  from  July, 
1890,  to  July,  1891,  and  the  sum  actually  expended,  was  $40,- 
000;  3.  Plaintiff  was  and  is  indebted  upon  its  outstanding  bonds 
regularly  issued  in  the  sum  of  $1,000,000,  bearing  interest  at 
five  per  cent  per  annum,  of  which  sum  $750,000  was  necessarily 
expended  in  the  construction  of  the  plant,  and  the  interest  upon 
which  is  $50,000  per  annum;  4.  The  total  receipts  received  un- 
der said  ordinance  from  July  1,  1890,  to  July  1,  1891,  amounted 
to  $65,788,95,  and  no  more;  5.  The  annual  depreciation  of  plain- 
tiff's plant  is  three  and  one-third  per  cent  per  annum;  6.  The 
rates  as  fixed  by  the  ordinance  for  the  year  commencing  July  1, 
1890,  were  not  just  or  reasonable,  and  were  grossly  oppressive, 
unjust,  and  unreasonable. 

Owing  to  the  fact  that  the  ease  was  not  broucrht  to  trial  in  the 
lower  court  until  the  year  had  expired  covered  by  the  ordinance, 
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it  will  be  obeerved  that  the  couirt  was  enabled  to  find  the  actual 
roceipto  to  the  plaintiff  from  rate  payers  during  that  period.  In 
the  discussion  of  the  questions  presented  by  this  appeal^  we  ehall 
assume  that  the  findings  of  the  oourty  to  the  effect  that  the 
water  plant  of  the  plaintiff  corporation  was  of  the  value  of  $750,- 
000,  and  that  its  operating  expenses  for  tixe  year  would  be  and 
were  $40,000,  have  support  in  the  evidence  and  stand  as  facia 
on  the  record. 

In  the  fixing  of  water  rates  by  a  city,  as  contemplated  by  the 
constitution,  it  is  evident  that  the  valuation  of  the  plant  is  the 
basic  element  upon  which  the  whole  investigation  rests.      The 
original  cost  of  construction  is  simply  an  item  to  be   consid- 
ered in  fixing  the  present  valuation.    It  is  a  circumstance,  strong 
or  weak,  entering  into  the  final  conclusion  of  the  municipality 
upon  the  question.    But  as  to  i^e  amount  of  the  bonded  indebt- 
edness, or  the  amount  of  interest  annually  accruing  thereon,  we 
fail  to  see  their  materiality  in  determining  the  value  of  the 
plant,  or  the  sum  total  of  revenue  to  be  raised  from  the  sales  of 
^^-ater.    It  is  not  a  question  in  which  rate  payers  are  concerned, 
whether  the  water  company  has  no  outstanding  indebtedness^  or 
is  floundering  under  a  bonded  debt  which  threatens  to  sink  it 
at  any  moment.    If  the  municipality  is  required  to  establish  » 
scale  of  rates  which  wUl  produce  a  revenue  sufficient  to  pay  in- 
terest upon  outstanding  bonds,  this  provision  of  the  constitu- 
tion would  not  only  be  a  perpetual  guaranty  to  the  bondholdera 
for  the  payment  of  their  annual  interest,  but  a  constant  incen- 
tive to  additional  issues  of  bonds.     Such  conditions  were  never 
contemplated  by  anybody.     It  is  the  duty  of  the  municipality, 
when  it  has  arrived  at  a  determinaftion  as  to  the  valuation  of 
the  plant,  to  determine  the  necessary  outlay  for  the  ensuing 
year;  then  to  determine  what  would  be  a  reasonable,  just,  and 
fair  compensation  to  the  company,  based  upon  the  valuation  of 
the  plant,  and  thereupon  to  fix  a  schedule  of  rates  which  will 
produce  that  sum  of  money.    If  there  be  outstanding  bonds,  the 
company  may  apply  its  income  to  the  payment  of  interest  there- 
on.   If  there  be  no  outstanding  bonds,  this  income  may  pass  to 
the  pockets  of  the  stockholders  in  the  shape  of  dividends  de- 
clared.   A  municipality  must  fix  a  fair  and  just  rate  for  the 
water,  based  upon  the  valuation  of  the  plant,  and  when  it  haa 
done  this>  its  duty  has  been  performed,  and  the  revenue  collected 
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under  such  rates  is  the  property  of  the  company,  to  do  with  as 
it  seems  best. 

Under  and  pursuant  to  oonstitutioinal  authority  (Const.,  art. 
XW,  sees.  1,  2),  the  legislature  (Stats.  1881,  p.  54)  passed  ao 
act,  by  the  terms  of  which  it  was  made  the  duty  of  the  board  of 
supervisors,  town  council,  board  of  aldermen,  or  other  legislative 
body,  of  any  city  and  county,  city,  or  town,  in  the  mooith  of 
February  of  each  year,  to  fix  the  rates  which  shall  be  charged 
and  collected  by  any  person,  association,  company,  or  corporation 
for  water  furnished  to  any  such  city  and  county,  or  city  or  town, 
or  the  inhabitants  thereof.  It  is  now  contended  by  appellant 
that  the  authority  to  fix  water  rates,  coming  directly  from  the 
constitution  to  the  municipality,  the  rates  fixed  under  such  au- 
thority have  the  same  binding  force  and  effect,  and  occupy  the 
same  position  as  to  the  law  and  the  courts,  and  should  receive 
the  same  consideration  as  though  fixed  directly  by  the  legisla- 
ture, in  the  absence  of  the  aforesaid  constitutional  provisions. 
Let  it  be  conceded,  still  the  claim  is  unsound  that  this  action  of 
the  municipality  is  conclusive;  it  is  neither  above  nor  beyond  the 
law,  and  a  court  of  equity  will  reach  out  and  review  it  whenever 
the  facts  so  demand.  The  legislature  itself  has  no  right  or  pow- 
er to  legislate  a  man's  property  away  from  him,  and,  beyond 
doubt,  courts  are  vested  with  jurisdiction  to  declare  all  such 
attempts  void,  and  will  exercise  that  jurisdiction  whenever  the 
occasion  presents  itself. 

The  legislature  of  the  state  of  Minnesota  enacted  that  the  rates 
for  freights  and  fares  fixed  by  the  railroad  commission  of  that 
state  should  be  conclusively  presumed  to  be  reasonable.  In 
Chicago  etc.  By.  Co.  v.  Minnesotay  134  U.  S.  418,  this  enactment 
was  declared  void,  as  depriving  a  person  of  his  property  without 
due  process  of  law,  the  court  saying:  "If  the  company  is  deprived 
of  the  power  of  charging  reasonable  rates  for  the  use  of  its 
property,  and  such  deprivation  takes  place  in  the  absence  of  an 
investigation  by  judicial  machinery,  it  is  deprived  of  the  lawful 
use  of  its  property,  and  thus  in  substance  and  effect 
of  the  property  itself,  without  due  process  of  law,  and  in 
violation  of  the  constitution  of  the  United  States;  and,  in  so  far 
as  it  is  thus  deprived,  while  other  persons  are  permitted  to  re- 
ceive reasonable  profits  upon  their  invested  capital,  the  company 
is  deprived  of  the  equal  protection  of  the  law."    Again,  it  is 
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said  in  Stone  v.  Farmers'  Loan  etc.  Co.,  116  U.  S.  307:  '*Fpom 
what  has  thus  been  said  it  is  not  to  be  inferred  thai  this  power 
or  limitation  or  regulation  is  itself  without  limit.     Ihis  power 
to  regulate  is  not  a  power  to  destroy,  and  limitation  is  not  the 
equivalent  of  confiscation.    Under  pretense  of  regulaiting  freights 
and  fares,  the  state  cannot  require  a  railrocul  corpofation  to  carry 
persons  or  property  without  reward;  neither  can  it  do  that  which 
in  law  amounts  to  a  taking  of  private  property  for  public  use, 
without  just  compensation  or  without  due  process  of  law."    The 
same  doctrine  is  also   declared   in  Georgia  etc.  Banking  Co.  v. 
Smithy  128  U.  S.  174;  Budd  v.  New  York,  143  U.  S.  517;  Reagan 
#.  Farmers'  Loan  etc.  Co.,  154  U.  S.  362;  Si.  Louis  etc.  Ry.  Co. 
V.  Gilly  156  IT.  S.  649.    As  far  as  we  are  given  light  to  see,  from 
the  consideration  of  the  doctrine  enunciated  by  the  many  cases 
coming  from  the    highest  court  of  the  land,  it  would  appear 
to  be  immaterial  whether  this  power  to  fix  a  schedule  of  rates 
is  vested  in  the  legislature,  or  delegated  by  the  legislature  to 
some  inferior  board  or  tribunal,  or  given  to  such  board  or  tribu- 
nal by  direct  grant  from  the  constitution.    Whether  it  be  done 
by  the  express  act  of  the  legislature,  or  by  council  or  commis- 
sion, under  authority  from  a  higher  power,  or  whether  the  act 
of  such  council  or  commission  in  fixing  rates  be  judicial  or 
legislative,  are  matters  outside  the  question.    If  we  understand 
the  doctrine  declared  by  the  highest  judicial  tribunal,  it  is  that 
the  courts  have  no  power  to  declare  rates  fixed  by  the  body  le- 
gally authorized  so  to  do  unreasonable,  unless  those  rates  are  so 
unreasonable  and  oppressive  as  to  deprive  a  party  of  the  eqctal 
protection  of  the  law,  and  result  in  a  practical  confiscation  of 
his  property.    And  when  any  attempt  is  made  to  despoil  the 
owner  of  his  property,  it  is  the  highest  duty  of  a  court  of 
equity  under  the  constitution  to  afford   him  shelter  and   pnn 
lection. 

In  Spring  Valley  Water  Works  v.  San  Francisco,  82  Cal.  306, 
16  Am.  St.  Rep.  116,  an  exact  duplicate  of  the  present  question 
was  before  this  court,  and  it  is  there  said:  "But  the  courts  can- 
not, after  the  board  has  fully  and  fairly  investigated  and  acted 
by  fixing  what  it  believes  to  be  reasonable  rates,  step  in  and 
say  its  action  shall  be  set  aside  and  nullified  because  the  courts, 
upon  a  similar  investigation,  have  come  to  a  different  conclusion 
as  to  the  reasonableness  of  the  rates  fixed.    There  must  be  ae* 
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tual  fraud  in  fixing  the  rates,  or  they  must  be  so  palpably  and 
grossly  unreasonable  and  unjust  as  to  amount  to  the  same  thing/' 
Aside  from  any  question  of  actual  fraud,  rates  that  are  so  unrea- 
sonable and  unjust  as  to  deprive  the  owner  of  any  revenue  what- 
ever from  his  property  would  amount  in  law  to  fraud  upon  his 
rights  under  the  constitution.  In  disposing  of  appellant's  con- 
tention that  the  schedule  of  rates  fixed  by  the  city  council  is 
conclusive  upon  the  court,  we  have  also  disposed  of  respondent's 
contention  that  the  law  giving  to  the  city  the  right  to  fix  water 
rates  is  violative  of  the  constitution  of  the  United  States,  as 
depriving  a  man  of  his  property  without  a  hearing  before  a  judi- 
cial tribunal.    Both  positions  are  equally  erroneous. 

This  court  is  not  here  to  declare  what  are  reasonable  rates. 
The  constitution  has  vested  that  power  and  duty  in  the  council 
of  the  city  of  San  Diego,  and  the  exercise  of  that  power  by  the 
council  cannot  be  questioned  by  the  courts  unless  constitutional 
rights  are  violated.  The  question  is  not,  What  rate  would  this 
court  fix  if  the  duty  were  cast  upon  it  of  fixing  rates?  but  rather, 
Will  the  ovmers  of  the  plant  be  deprived  of  constitutional  rights 
by  an  enforcement  of  the  order  of  the  council  fixing  rates?  If 
the  rate  fixed  by  a  municipal  council  was  twice  too  large,  I  know 
not  what  jurisdiction  of  this  court  could  be  invoked  to  right  the 
wrong.  Hence,  it  is  apparent  that  it  is  only  in  exceptional  cases 
that  an  order  fixing  rates  may  be  set  aside  by  judicial  decree. 

Taking  the  findings  of  fact  as  they  stand,  the  schedule  of  rates 
fixed  by  the  city  should  not  be  disturbed.  The  valuation  of  the 
plant  is  $750,000;  the  operating  and  current  expenses  are  $40,- 
000.  The  revenue  from  the  sale  of  water  under  the  schedule  of 
rates  would  be  and  actually  was  $65,000.  This  leaves  a  profit  of 
$25,000  upon  the  investment.  To  be  sure  it  is  small,  when  we 
consider  the  amoimt  of  money  invested.  To  be  sure,  it  is  not 
enough,  and  possibly  not  one-half  the  sum  that  could  be  earned 
if  that  amount  of  money  was  invested  in  other  business  under- 
takings, but  with  these  things  we  have  nothing  to  do.  Those 
are  matters  passed  upon  by  the  city  in  the  exercise  of  a  discre- 
tion granted  by  the  constitution,  and  its  decision  as  to  the  rea- 
sonableness of  the  amount  of  revenue  to  be  derived  by  the  com- 
pany from  the  rates  is  conclusive  upon  the  courts.  While  this 
sum  is  not  enough  upon  this  character  of  investment,  still  it  is 
three  and  one-half  per  cent,  and  such  return  is  a  substantial 
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profit.  We  mean  it  is  so  substantial  that  a  court  of  equity,  in 
view  of  thc^  law  of  the  land,  cannot  say  that  the  rates  are  so 
unreasonable  as  to  be  confiscatory  in  character,  and  thus  viola- 
tive of  any  principle  of  constitutional  law. 

Mr.  Justice  Brewer  of  the  supreme  court  of  the  United  States 
has  probably  given  this  question  more  thought  and  investigation 
than  any  other  jurist  in  this  country,  and  he  says  in  Chicago 
etc.  By.  Go.  v.  Dey,  36  Fed.  Rep.  866:  "Counsel  for  complain- 
ant urge  that  the  lowest  rates  the  legislature  may  establi^ 
must  be  such  as  will  secure  to  the  owners  of  the  railroad  prop- 
erty a  profit  on  their  investment  at  least  equal  to  the  lowest  cur- 
rent rate  of  interest,  say  three  per  cent.  Decisions  of  the 
supreme  court  seem  to  forbid  such  a  limit  to  the  power  of  the 
legislature  in  respect  to  that  which  they  apparently  recognize 
as  a  right  of  the  owners  of  the  railroad  property  to  some  reward; 
and  Uie  right  of  judicial  interference  exists  only  when  the 
schedule  of  rates  established  will  fail  to  secure  to  the  owners  of 
tlie  property  some  compensation  or  income  from  their  invest- 
ment As  to  the  amount  of  such  compensation,  if  some  compen- 
gation  or  reward  is  in  fact  secured,  the  legislature  is  the  sole 
judge.**  Subsequently,  the  same  question  was  again  presented 
to  him  in  Reagan  v.  Farmers^  Loan  etc.  Co.y  supra^  and  also  in 
Ames  V.  Union  Pac.  Ry.  Co.,  64  Fed.  Rep.  165,  and  in  those 
cases  neither  he  nor  any  other  of  the  justices  of  the  supreme  court 
retreated  or  advanced  from  that  position. 

This  balance  of  $25,000  is  profit,  unless  it  is  swallowed  up  by 
the  finding  of  the  court  that  plaintiff's  plant  suffered  an  annual 
depreciation  of  three  and  one-half  per  cent,  and  the 
conclusion  of  law  therefrom  that  a  percentage  upon  the 
investment  to  that  amount  should  be  added  to  the 
operating  expenses  before  the  point  is  reached  where  profit  be- 
gins. We  are  satisfied  that  this  finding  has  no  support  in  the 
evidence,  even  conceding  the  conclusion  of  law  drawn  therefrom 
sound.  In  the  first  place,  the  evidence  develops  that  there  can 
be  no  general  depreciation  of  this  plant  as  a  whole.  There  are 
tunnels,  wells,  reservoirs,  water  rights  and  real  estate,  amount- 
ing to  more  than  one-half  of  the  valuation  of  the  plant.  There 
is  no  depreciation  of  these  things;  there  is  no  wear  and  tear,  no 
permanent  and  gradual  destruction  by  use  and  age.  Most  a£ 
them  stand  as  everlasting  as  the  hills. 
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The  theory  of  plaintiff  in  this  regard  seems  to  be  that  the  life 
of  a  plant  of  this  character  may  be  approximated  at  thirty  years, 
and  that  a  sinking  fund  of  one-thirtieth  of  its  value  should  be 
eolloeted  from  the  rate  payers  annually  and  laid  aside  to  be  hand- 
ed to  the  stockholders  upon  the  sad  occasion  of  its  demise,  as 
an  alleviating  salve  to  their  sorrow.  But  such  a  thing  is  all 
wrong,  for  it  results  in  the  consumers  of  water  buying  the  plant 
and  paying  for  it  in  annual  installments.  Consumers  of  water 
cannot  be  charged  with  cost  of  construction.  They  are  only  to 
pay  a  fair  interest  upon  such  cost;  and  as  we  look  at  this  matter, 
if  this  three  and  one-half  per  cent  is  not  stowed  away  in  the 
vaults  as  a  sinking  fund  to  make  glad  the  hearts  of  the  stock- 
holders upon  the  expiration  of  the  thirty  years,  which  theory 
cannot  be  tolerated  for  a  moment,  then  it  must  go  into  the  plant 
as  cost  of  construction,  and,  therefore,  not  chargeable  against 
the  consumers.  The  result  of  such  expenditure  is  only  to  in- 
crease the  valuation  of  the  plant,  and  to  thereby  draw  from  the 
consumers  an  income  upon  the  amount  of  the  investment.  If 
improvements  are  made  in  the  plant,  the  cost  of  these  im- 
provements should  be  charged  against  the  construction  account. 
If  repairs  are  made  upon  the  plant  as  it  stands,  as,  for  exam- 
ple, a  new  pipe  substituted  for  an  old  piece  of  the  same  size  and 
quality,  such  charge  should  be  considered  operating  expenses. 

Upon  an  examination  of  the  record  we  find  these  views  fully 
corroborated  in  the  evidence  of  the  water  company,  given  by 
one  of  its  most  important  witnesses.  He  testified:  'TVhere  we 
took  up  one  pipe  line  or  a  portion  of  it  on  the  street,  and  put 
down  another,  if  it  was  the  same  size  pipe,  to  renew  it  we  would 
charge  it  to  expenses.  If  it  was  a  different  size  we  would  charge 
the  difference  between  them,  the  increased  size,  to  construction. 
Where  we  sell  pipe  that  we  take  up,  we  credit  that  to  construc- 
tion. If  we  have  to  renew  any  portion  of  the  same  size  pipe,  we 
charge  it  to  expenses.^* 

This  question  has  arisen  incidentally  in  Union  Pac.  R.  R.  Co, 
V,  United  States,  99  U.  S.  402,  and  also  in  Reagan  v.  Farmers' 
Loan  etc.  Co.,  svpra,  but  neither  case  looks  the  other  way  from 
the  views  we  have  expressed.  When  the  question  arises  between 
the  corporation  upon  the  one  side  and  its  bondholders  or  stock- 
holders upon  the  other,  or  when  it  arises  upon  a  construction  of 
a  contract  with  the  government,  as  in  one  of  the  cases  just  cited. 
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operating  expenses,  cost  of  construction,  and  net  earnings  may 
stand  upon  a  different  footing.  Those  cases  axe  not  this  case. 
This  is  neither  a  question  of  bookkeeping  nor  net  earnings.  The 
particular  system  pursued  by  corporations  in  segregating  and  ap- 
plying their  gross  receipts  is  likewise  immaterial.  The  whole  mat- 
ter is  a  pure  question  of  what  is  just  and  right  between  all  parties 
interested.  The  consumers  of  water  have  rights,  and  possess 
equities  which  must  be  considered  equally  with  those  of  the 
company.  They  are  to  be  taxed  to  pay  the  amount  called  for  by 
the  schedule  of  rates,  and  these  rates,  in  justice  to  them,  should 
be  fixed  at  the  smallest  possible  amount,  taking  into  considera- 
tion what  is  just  and  equitable  to  the  owners  of  the  property. 
In  cases  of  the  present  character  under  the  head  of  operating 
expenses  the  company  is  entitled  to  charge  for  keepiog  the  plant 
in  its  normal  condition;  and  the  sinking  of  new  wells,  the  build- 
ing of  new  reservoirs,  the  erection  of  additional  buildings,  and 
the  substitution  of  larger  and  better  pipe  (to  the  extent  of  the 
difference),  do  not  come  under  the  head  of  operating  expenses, 
but  should  be  charged  to  coustruction  account.  If  this  were 
not  so,  a  wuter  plant  inferior  in  all  things  in  a  few  years  oould 
be  transformed  into  a  water  plant  superior  in  everything,  at  the 
expense  of  the  consumer.  This  would  be  an  advantage  to  the 
owner  and  a  burden  to  the  rate  payer  neither  contemplated  nor 
justified  by  the  law. 

For  the  foregoing  reasons  I  think  the  judgment  and  order 
shoidd  be  reversed  and  the  cause  remanded. 

TEMPLE,  J.,  concurring. — ^I  agree  generally  in  the  views  ex- 
pressed by  Mr.  Justice  Garoutte.  I  do  not  comprehend  how  in 
this  case  the  exercise  of  the  power  to  regulate  charges  or  to  fix 
compensation  for  furnishing  water  is  a  taking  within  the  mean- 
ing of  section  14,  article  I,  of  the  constitution.  The  waterworks 
were  all  constructed  subsequent  to  the  adoption  of  the  constitu- 
tion of  1879.  The  city  owns  no  waterworks.  It  is  provided 
in  section  19,  article  XI,  of  the  constitution  that  any  individual 
or  company  shall  have  the  use  of  the  streets,  for  laying  down 
pipes  and  conduits  and  making  connections  therewith,  so  far  as 
necessary  for  introducing  into  and  supplying  the  city  and  the 
inhabitants  with  fresh  water,  ''upon  the  condition  that  the  mun- 
icipal government  shall  have  the  right  to  regulate  the  charges 
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thereof/'  The  corporation,  therefore,  constructed  its  works  and 
invested  every  dollar  of  its  capital  upon  this  express  condition. 
The  privilege  of  distributing  water  for  pay  is  a  franchise  which 
might  have  been  withheld  altogether.  It  is  really  a  privilege 
granted  to  a  private  individual  to  perform  a  public  service  for 
pay.  It  is  granted  to  all  upon  this  express  reservation  of  the 
right  to  regulate  charges. 

Article  XIV  is  the  complement  to  the  section  before  quoted. 
It  declares  that  the  use  of  all  water  appropriated  for  sale  or  dis- 
tribution is  a  public  use,  subject  to  the  control  of  the  state,  and 
that  in  cities  the  '^rates  or  compensation^^  shall  be  fixed  annually 
by  the  governing  body  of  such  city,  v^hich  rates  shall  continue 
in  force  for  one  year  only,  and,  further,  that  any  individual  or 
company  collecting  water  rates  otherwise  than  as  so  established 
shall  forfeit  his  or  its  franchise  and  works  to  the  city. 

There  is  here  no  taking  under  the  power  of  eminent  domain, 
nor  in  any  other  sense  than  is  implied  in  every  service  rendered 
for  hire. 

There  is,  then,  no  obligation  to  remunerate  water  companies 
for  investments  made  or  to  allow  interest  thereon,  either  -upon 
first  cost  or  present  value.  The  obligation  is  to  compensate  for 
service  rendered.  What  will  constitute  just  compensation  in- 
volves many  considerations.  Certainly,  no  allowance  need  be 
made  for  unnecessary  expenditures,  either  in  construction  or 
management.  Nor  is  the  test  always  the  cost  to  the  companies. 
There  is  no  limit  to  the  number  of  companies  which  may  bring 
water  into  a  city.  The  franchise  is  freely  ofEered  to  all  in  the 
constitution.  If  there  are  many  companies,  and  thereby  the 
cost  of  management  is  increased,  this  fact  would  not  call  for 
in-creased  rates.  The  service  is  worth  no  more  when  rendered 
by  ten  companies  than  when  one  company  furnishes  all  the 
water.  Incidentally  to  the  inquiry  as  to  what  is  a  fair  compen- 
sation for  the  service,  the  governing  board  may  well  inquire  into 
the  cost  which  the  company  whose  rates  are  to  be  regulated 
have  incurred  in  bringing  water  to  the  city  and  in  distributing 
it.  But  these  matters  are  merely  incidental  and  never  determin- 
ative of  the  question. 

All  the  elements  entering  into  the  question  having  been  de- 
termined, opinions  would  still  vary  as  to  what  would  be  fair 
compensation.     The  constitution  has  imposed  upon  the  govern- 
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ing  body  of  the  city  the  duty  of  determining  that  question^  and 
granted  the  privilege  of  the  streets  and  the  franchise  to  dis- 
tribute water  upon  the  express  condition  that  such  boards  may 
determine  the  question.  As  already  shown,  the  works  have 
been  constructed  under  this  express  agreement.  The  court 
cannot  fix  the  rates — ^is,  in  fact,  expressly  prohibited  by  the  let- 
ter of  the  constitution  from  so  doing.  The  company  will  for- 
feit its  franchise  and  property  if  it  collects  rates  "otherwise  than 
as  so  established.^'  This  prohibits  them  from  collecting  charges 
as  fixed  by  the  courts.  The  only  proper  judicial  question  is, 
whether  compensating  rates  have  been  fixed.  Whether  they 
are  too  high  or  too  low  is  not  a  judicial  question.  The  judge 
cannot  substitute  his  judgment  for  that  of  the  body  to  whom  the 
discretion  is  given  by  the  constitution. 

There  is  much  learning  upon  this  subject  in  the  law  books, 
and  a  great  variety  of  opinions,  not  to  say  contrariety,  can  be 
found.  I  know  of  none  which — ^the  facts  considered — ^need  be 
deemed  adverse  to  these  views.  If  there  were  no  such  constitu- 
tional provisions,  the  case  might  be  different. 

I  notice  that  section  19,  article  XI,  applies  only  to  cities  which 
own  no  public  works.  Whether  the  privilege  of  using  the 
streets  or  the  right  to  distribute  and  sell  water  exists  or  can  exist 
in  cities  which  do  own  such  works  may  be  a  question.  If  they 
do  exist,  there  can  be  no  doubt  of  the  application  of  article 
XIV  to  persons  or  corporations  selling  water  in  such  cities.  In 
such  cases  could  the  city  be  compelled  to  take  and  pay  for  other 
works  which  only  diminish  the  value  of  its  own  property? 

HARRISON,  J.,  concurring.  I  concur  in  the  reversal  of  the 
judgment  and  order  of  the  superior  court.  In  finding  the  value 
as  well  as  the  cost  of  the  plant  the  court  included  many  items 
which  were  not  proper  to  be  considered  for  that  purpose,  and 
which  are  mentioned  in  the  opinion  of  Mr.  Justice  Van  Fleet  as 
improperly  constituting  a  part  of  the  cost  of  the  plant.  While 
the  cost  of  the  plant  may  be  properly  considered  as  an  element 
of  evidence  in  ascertaining  its  value,  I  am  clearly  of  opinion 
that  it  should  not  form  the  basis  of  estimating  the  revenue  which 
the  water  company  is  entitled  to  receive.  The  value  of  the  plant 
may  change  from  year  to  year  as  materially  as  may  the  cost  of 
operating  the  works,  and  there  is  good  reason  for  holding  that 
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the  constitution  requires  the  rates  to  be  fixed  each  year,  in  order 
that  they  may  be  adjusted  to  this  changing  of  value.  It  is  not 
necessary  here  to  lay  down  a  rule  which  shall  be  applicable  to  all 
conceivable  conditions^  since  the  conditions  governing  in  one 
municipality,  or  attending  the  supply  of  water  to  its  inhabitants, 
will  hardly  ever  be  the  same  elsewhere,  and  it  is  only  proper  in 
the  present  case  to  consider  the  circumstances  attending  the 
water  company  and  the  municipality  now  before  the  court. 

In  designating  the  city  council  as  the  body  to  fix  these  rates 
the  constitution  has  clearly  indicated  that  they  are  not  to  be 
fixed  by  the  courts.  The  water  company  has  the  right  to  protec- 
tion by  the  judiciary  from  the  enforcement  of  such  rates  as  will 
deprive  it  of  compensation  for  furnishing  the  water;  but  if  the 
rates  fixed  by  the  council  afford  compensation  to  the  water  com- 
pany, the  question  of  the  reasonableness  of  this  compensation  is 
a  question  of  fact  which  is  not  open  to  review  by  the  courts.  If 
the  courts  are  authorized  to  determine  the  amount  of  compensa- 
tion which  will  be  reasonable,  the  rates  will  be  fixed  by  them, 
rather  than  by  the  city  council;  and,  for  the  same  reason,  the 
city  council,  and  not  the  courts,  are  authorized  to  determine 
whether  the  rates,  to  be  reasonable,  shall  be  fixed  at  such 
amount  as  will  yield  to  the  water  company  any  definite  rate  of 
interest 

Even  if  it  should  be  conceded  that  reasonable  rates  would  be 
such  as  will  yield  to  the  water  company  a  return  equal  to  the 
lowest  current  rate  of  interest  on  the  value  of  its  property,  it 
appears  from  the  findings  of  the  court  that  the  rates  fixed  here- 
in yielded  a  return  of  more  than  three  per  cent  upon  the  value 
of  the  plant,  and  it  is  a  matter  of  general  notoriety  that  this  is 
more  than  is  on  an  average  reoeived  by  capitalists  from  perma- 
nent or  fixed  investments  with  the  guaranty  of  the  government 
as  their  security.  What  may  be  the  lowest  current  rate  of  in- 
terest upon  an  investment  depends  upon  so  many  circumstances 
that  no  particular  rate  can  be  predicated  in  advance  of  any  par- 
ticular investment,  but  it  is  in  all  instances  a  question  of  fact  and 
not  of  law,  and  is  not  to  be  determined  by  the  judiciary.  After 
it  has  been  determined  by  the  city  council,  the  judiciary  are  not 
authorized  to  set  aside  its  determination  on  the  ground  that  in 
its  judgment  it  is  too  small,  any  more  than  it  could  set  aside 
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the  rates  on  the  ground  that  the  income  yielded  thereby  would 
be  too  great. 

BEATTT,  C.  J.,  dissenting.— I  think  the  judgment  and  order 
appealed  from  should  be  affirmed.  In  fixing  water  rates,  it  is 
the  duty  of  the  city  council  to  provide  for  a  just  and  reasonable 
compensation  to  the  water  company.  Anything  short  of  that 
is  simple  confiscation,  and  is  not  only  a  violation  of  constitution- 
al rights  but  is  an  extremely  short-sighted  policy.  Bates  ought 
to  be  adjusted  to  the  value  of  the  service  rendered,  and  this 
means  that  the  water  companies  should  be  allowed  to  collect  an- 
nually a  gross  income  sufficient  to  pay  current  expenses,  main- 
tain the  necessary  plant  in  a  state  of  efficiency,  and  declare  a 
dividend  to  stockholders  equal  to  at  least  the  lowest  current 
rates  of  interest,  not  on  the  par  or  market  value  of  the  stock, 
but  on  the  actual  value  of  the  property  necessarily  used  in  pro- 
viding and  distributing  the  water  to  consumers. 

To  arrive  at  the  actual  value  of  the  plant,  water  rights,  real 
estate,  etc.,  cost  is  an  element  to  be  considered,  but  is  not  con- 
clusive. The  plant  may  have  cost  too  much,  it  may  have  been 
planned  upon  too  liberal  a  scale,  its  construction  may  have  been 
extravagantly  managed,  the  real  estate  and  water  rights  may 
have  cost  lees  or  more  than  their  present  value,  and,  therefore, 
cost  vnXl  seldom  represent  the  actual  capital  at  present  invested 
in  the  works,  but  such  present  value  is  the  true  basis  upon 
which  compensation,  in  the  shape  of  dividends,  is  to  be  allowed. 

As  to  current  expenses,  all  operating  expenses  reasonably  and 
properly  incurred  should  be  allowed,  taxes  should  be  allowed, 
and  the  cost  of  current  repairs. 

In  addition  to  this,  if  there  is  any  part  of  the  plant,  such  as 
main  pipes,  etc.,  which  at  the  end  of  a  term  of  years — ^twenty 
years,  for  instance — ^will  be  so  decayed  and  worn  out  as  to  re- 
quire restoration,  an  annual  allowance  should  be  made  for  a 
sinking  fund  sufficient  to  replace  such  part  of  the  plant  when  it 
is  worn  out. 

In  its  findings  and  conclusions  the  superior  court  seems  to  have 
conformed  to  these  views,  and,  making  every  allowance  for  any 
minor  errors  that  may  appear  in  the  record,  the  evidence  is 
amply  sufficient  to  sustain  every  material  finding,  and  the  find- 
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ings  clearly  Biistain  the  conclusioii  that  in  this  case  the  mtes 
fixed  were  grossly  and  palpably  unjust  to  the  nirater  company. 
The  judgment  and  order  should  be  affirmed. 


[S.  F.  No.  963.    In  Bank.-October  9,  1897.] 

HTJLDA  A,  EUNDBERG,  Petitioner,  y.  E.   A.    BELCHEB^ 
Judge,  etc.,  Eespondent. 

Mjindamus— IirsuFFiciXNT  Petition— SuBSTiTUTioH  of  AxroaincTa— Notice  of 
Motion— Pbesumption,— A  petition  for  a  writ  of  mandate  to  compel  a  sn- 
perior  jud«:e  to  make  an  order  of  substitution  of  attorneys  in  a  cause 
pending  before  him,  upon  the  application  of  the  client  after  notice  to 
the  attorney  of  record,  without  his  consent  filed  or  entered  upon  the 
minutes,  is  insufficient  to  justify  the  issuance  of  the  writ,  where  it 
does  not  state  or  show  that  written  notice  of  the  motion  for  the  sub- 
stitution was  served  upon  the  attorney  of  record  at  least  five  days 
before  the  hearing;  and,  as  every  intendment  is  in  favor  of  the  regu- 
larity and  propriety  of  the  order  made,  it  must  be  presumed,  where 
the  contrary  is  not  made  to  appear,  that  the  court  properly  exercised 
its  discretion  to  deny  the  motion  for  insufflcieuiy  of  such  notice. 

Id.— Wbit,  When  and  When  hot  Allowed— Judictal  Disceetion.- While 
the  writ  of  mandate  will  lie  to  compel  judicial  action,  and  in  some 
instances  even  specific  action,  and  is  an  appropriate  remedy,  in  a 
proper  case,  to  compel  the  substitution  of  attorneys,  it  may  not  be 
invoked  to  require  a  judicial  officer  to  act  in  a  particular  way,  unless 
it  appears  by  necessary  legal  deduction  from  the  facts  stated  that 
the  aggrieved  party  has  been  denied  a  right  which  it  was  the  plain 
legal  duty  of  the  officer  to  grant  and  without  his  proper  discretion 
to  refuse;  and,  as  the  requirement  of  an  order  of  court  substituting 
attorneys  upon  application  of  the  client  involves  judicial  action,  the 
requirement  of  a  notfce  as  the  basis  of  such  order  implies  at  the  very 
least  the  exercise  of  sufficient  discretion  to  determine  whether  the 
propcT  notice  was  given. 

Id.— Averment  of  Continuances  of  Hbabingh- Appearance  of  Attorney  not 
Shown.— An  averment  in  the  petition  for  the  writ  of  mandate  that  the 
motion  for  the  substitution  of  attorneys,  ''after  several  continuances, 
came  on  regularly  for  hearing,"  does  not  supply  a  defect  in  the  peti- 
tion in  not  showing  sufficient  notice  of  the  hearing,  where  it  is  not 
alleged  that  the  attorney  of  record  appeared  at  any  of  the  continu- 
ances or  at  the  final  hearing. 

PETITIOTf  in  the  Supreme  Court  for  writ  of  mandate  to 
Honorable  E.  A.  Belcher,  Judge  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Allen  &  Allen^  for  Petitioner. 

Edward  Lande^  and  Frank  J.  Fallon,  for  Bespondent 

VAN"  FLEET,  J. — Application  for  mandate  to  require  re- 
spondent, as  judge  of  the  superior  court  of  the  city  and  county 
of  Ban  Francisco,  to  make  an  order  of  subatitution  of  attorneys 
in  ft  caufle  pending  before  him. 

The  petition  does  not  state  facts  authorizing  the  granting  of 
the  writ  The  only  material  statements  in  the  petition  after  the 
jurisdictional  facts  are,  that  on  the  twenty-fifth  day  of  March, 
1897,  petitioner,  desiring  to  change  her  attorneys  in  the  cause 
pending  in  the  superior  court,  employed  other  attorneys  to  rep- 
resent her,  *'and  upon  her  affidavit  duly  made  and  filed  in  said 
cause,  in  said  superior  court,  and  upon  service  of  a  notice  of  mo- 
tion, with  a  copy  of  the  above-mentioned  affidavit  attached 
thereto,  duly  served  upon  her  former  attorney,  F.  J.  Fallon, 
Escjuire,  for  a  substitution  of  counsel  for  plaintiff  in  said  cause; 
said  motion,  after  several  continuances,  came  on  regularly  for 
hearing  on  the  fourteenth  day  of  May,  1897,  before  defendant*'; 
and  that  after  a  hearing  the  said  motion  was  denied. 

While  mandate  will  lie  to  compel  judicial  action,  and  in  some 
instances  even  specific  action  (Wood  v.  Strother,  76  Cal.  545,  9 
Am.  St.  Rep.  249)  and  is  an  appropriate  remedy  in  a  proper  ca£e 
to  obtain  the  relief  here  sought  {Downer  v.  Norton,  16  Cal.  436), 
it  may  not  be  invoked  to  require  a  judicial  officer  to  act  in  a  par- 
ticular way,  except  it  appear  by  necessary  legal  deduction  from 
the  facts  stated  that  the  aggrieved  party  has  been  denied  a  right 
which  it  was  the  plain  legal  duty  of  the  officer  to  grant,  and 
without  his  proper  discretion  to  refuse.  (Wood  v,  Strother, 
supra;  Keller  v,  Ilewitt,  109  Cal.  146.)  The  petition  does  not 
disclose  such  a  case.  A  substitution  or  change  of  attorney  may 
be  had  under  the  statute  in  one  of  two  modes:  "1.  Upon  con- 
sent of  both  client  and  attorney  filed  with  the  clerk  or  entered 
upon  the  minutes;  2.  Upon  the  order  of  the  court  upon  the 
application  of  either  client  or  attorney,  after  notice  from  one  to 
the  other.*'  (Code  Civ.  Proc,  sec.  285.)  It  is  obviously  under 
the  second  subdivision  of  this  section  that  petitioner  has  sought 
to  proceed  in  this  instance.  The  requirement  of  an  order  of 
court  involves  judicial  action,  and  the  requirement  of  a  notice 
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as  the  basis  of  such  order  necessarily  implies  at  the  very  least 
the  exercise  of  sufficient  discretion  to  determine  that  the  propel 
notice  has  been  given.  The  notice  must  be  in  writing  and  con- 
tain a  statement  of  the  relief  sought^  and  in  this  instance  waa 
required  to  be  given  at  least  five  days  before  the  hearing.  (Code 
Civ.  Proc.,  sec.  1005.)  Irrespective  of  other  objections  to  the 
sufficiency  of  the  petition,  it  does  not  show  that  such  a  notice 
was  given.  It  may  be  inferred,  although  it  is  not  allied,  that 
the  notice  was  in  writing,  but  there  is  an  entire  want  of  any 
statement  of  its  contents  or  that  it  was  given  for  the  time  re- 
quired by  the  statute.  It  does  not  appear  upon  what  ground  the 
substitution  was  denied;  it  may  have  been  for  the  very  reason 
that  no  sufficient  notice  was  given.  "We  have  a  right,  and  in- 
deed it  is  our  duty,  to  presume  that  such  was  the  fact.  Every 
intendment  is  in  favor  of  the  regularity  and  propriety  of  the 
order  made,  and,  if  there  is  any  apparent  ground  upon  which  the 
motion  could  have  been  denied,  in  the  exercise  of  a  proper  dis- 
cretion, the  writ  will  not  lie.  The  statement  that  the  motion, 
"after  several  continuances,  came  on  regularly  for  hearing,"  does 
not  help  out  the  pleading  in  this  respect,  since  it  is  not  alleged 
that  the  opposite  party  appeared  at  any  of  those  continuances  or 
at  the  final  hearing. 
The  writ  is  denied  and  the  application  dismissed. 

Harrison,  J.,  McParland,  J.,  Qaroutte,  J.,  and   Temple,   J., 
concurred. 


[L.  A-  No.  811.    In  Bank.-Octob€r  9.  1897.] 

PATTEBSON  SPRIGG,  Appellant,  v.  CL^EENCE  L.  BAB- 
BEB,  Bespondent. 

AXSNDXENT  Of  BbTTLED  BiLL  OF  EXCEPTIONS  OR  STATHMTCirT  OF  Ca8E— JuBIB- 
DICTION  OF  S0PSBIOB  COUBT— LIMITATION— COHSTBUCTIOW  OF  OoDE— MoTION 

IN  SupBXMX  CouBT.— The  presentation  and  settlement  of  a  biU  of  excep- 
tions or  statement  of  the  case  is  a  "proceeding/'  within  the  pro- 
visions Of  section  473  of  the  Code  of  Civil  Procedure,  an  application 
to  amend  or  correct  which,  after  settlement,  is  goyemod  by  and 
must  be  made  within  the  limitation  prescribed  by  that  section;  and 
when  snch  application  is  made  in  the  superior  court  more  than  six 
months  from  the  date  of  the  certificate  of  settlement,  that  court  is 
without  power  to  allow  an  amendment  or  correction  of  the  bill  of 
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exceptions  or  statement,  and  its  order  denying  the  application  can- 
not be  disturbed  upon  motion  of  the  appeiiant  in  the  supreme  court 
to  compel  such  correction, 

MOTION  ia  the  Supreme  Court  for  an  order  directing  tiie 
Superior  Court  of  San  Diego  County  to  set  aside  a  settlement 
of  a  statement  of  the  case,  and  to  amend  the  same.  £.  S.  Tor- 
rance, Judge. 

The  facts  are  stated  in  the  opinion  of  the  courL 

Withington  &  Carter,  for  Appellant 

Haines  ft  Ward,  for  Beapondent. 

VAN  FLEET,  J. — ^This  is  a  motion  by  appellant  for  an  or- 
der directing  the  superior  court,  in  which  the  action  was  tried, 
to  entertain  and  hear  a  motion  to  vacate  and  set  aside  a  certi- 
ficate of  allowance  and  settlement  made  by  the  judge  of  said 
court  on  the  eleventh  day  of  September,  1896,  of  a  statement 
on  appeal  in  said  action,  and  to  amend  such  statement  by  in- 
serting therein  and  adding  thereto  certain  matter  inadvertently 
omitted  by  appellant  in  the  statement  as  proposed  by  him  and 
settled  by  the  judge. 

On  June  26, 1897,  some  nine  months  after  the  date  of  the  set- 
tlement of  said  statement,  and  after  the  filing  of  the  transcript 
and  briefs  in  said  cause  in  this  court,  the  appellant  made  appli- 
cation to  the  court  below  to  grant  him  the  relief  which  he  now 
seeks  to  compel  by  the  present  motion,  but  that  court  refused  to 
entertain  the  application  and  denied  the  motion  upon  the  ground 
that  it  had  no  jurisdiction,  owing  to  lapse  of  time,  to  grant  the 
relief  asked.  Thereupon  the  present  motion  was  made  in  this 
court. 

Whether  in  any  case  a  plaintiff  can,  by  mere  motion,  obtain 
the  character  of  relief  here  sought,  need  not  be  determined, 
since  obviously  it  cannot  be  had  in  this  instance.  The  presen-ta- 
tion  and  settlement  of  a  bill  of  exceptions  or  statement  of  the 
case  is  a  "proceeding''  within  the  provisions  of  section  473  of  the 
Code  of  Civil  Procedure,  an  application  to  amend  or  correct 
which,  after  settlement,  is  governed  by  and  must  be  made  with- 
in the  limitation  prescribed  by  that  section.  (Fh/nn  v.  Coith, 
47  Cal.  526;  Branger  v.  Chevalier,  9  Cal.  351;  Hayne's  New 
Trial  and  Appeal,  sec.  160.) 
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The  application  to  the  court  below  having  been  made  more 
than  six  months  from  the  date  of  the  certificate  of  settlement, 
that  court  waa  without  power  to  allow  an  amendment  or  correc- 
tion of  the  statement^  and  its  order  denying  the  application 
cannot  be  disturbed. 

The  motion  is  denied* 

Garoutie,  J.,  Harrison,  J.,  Temple,  J.,  and  Beatty,  C.  J.,  con- 
curred. 


[L.  A.  No.  193.    Department  One.— October  9, 1897.] 

ALLAN  POLLOK,  Eespondent,  v.  CITY  OF  SAN  DIEGO, 

Appellant. 

MuNTCiPAL  C0BP0EATI058— San  Dibgo— Explotmeht  of  Special  Gounsbl.— 
Under  chapter  6  of  the  charter  of  the  city  of  San  Diego  (Stats.  1889» 
p.  664),  the  common  council  has  power  to  employ  special  counsel.  This 
power  may  be  exercised  either  by  the  joint  resolution  of  the  two 
boards,  or  by  ordinance,  since  the  charter  vests  the  power  in  the 
common  council,  and  does  not  prescribe  the  mode  in  which  it  shall 
be  exercised. 

Id. — Gebtificatb  o»  Auditor— Appbopbiation  of  Money— Constitutional 
Law.— The  provision  of  chapter  II,  section  14,  of  such  charter  (Stats.  1889, 
p.  659),  that  all  ordinances  or  resolutions  appropriating  money  or  in- 
curring  indebtedness  or  liability  against  the  treasury,  before  being 
passed,  shall  haye  the  certificate  of  the  auditor  in  writing  thereon  to 
the  effect  that  such  appropriation  can  be  made  or  indebtedness  in- 
curred without  the  violation  of  any  of  the  provisions  of  the  charter, 
is  constitutional,  and  a  resolution  purporting  to  incur  an  indebtedness 
or  create  a  liability,  without  such  certificate,  is  void  and  ineffectual 
to  create  a  contract. 

Id.-  '  BD  >'ancb  Opkbati>g  as  Kesolution.— An  ordinance  of  the  city  of  San 
Diego,  so  certified  to  by  the  auditor,  providing  for  the  employment  of 
special  counsel,  and  for  the  payment  to  him  of  a  retainer,  and  further 
compensation  to  be  paid  upon  the  completion  of  future  legal  services 
which  might  happen  within  the  year,  operates  as  an  appropriation  of 
BO  much  of  the  fund  of  that  year  as  may  be  necessary  to  pay  such 
compensation,  and  upon  being  vetoed  by  the  mayor,  and  not  again 
acted  nnon  by  the  common  council,  can  have  no  effect  as  an  ordinance; 
nor  can  it  be  given  effect  as  a  joint  resolution,  because,  by  subdivision 
40  of  section  1,  chapter  2,  of  the  charter  (Stats.  1889,  p.  654),  the  al- 
lowance and  payment  of  compensation  of  special  counsel  must  be  by 
ordinance,  and  it  will  be  presumed  that  the  common  council  did  not 
CZVIU.  CAL.-88 
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intend  to  enter  into  a  contract  unless  at  the  same  time  an  apprc^na- 
tion  of  funds  should  be  made  which  would  enable  the  citj  to  perform 
its  part  thereof. 
In.— Obdimancb  Intboduced  ih  Pubsuaztcb  of  Rbsolutioh.— That  the  com- 
mon council  did  not  intend  the  ordinance  to  operate  as  a  resolution, 
so  as  to  create  a  contract  for  the  employment  of  special  counsel,  will 
be  further  pi-esumed  from  the  fact  that  the  ordinance  was  intix>duced 
in  pursuance  of  a  prior  resoluticn  providing  therefor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    W.  L.  Pierce,  Judge. 

The  facts  are  stated  in  the  opinion. 

H.  E.  Doolittle,  and  T.  L.  Lewis,  for  Appellant 

James  E.  Wadham,  and  McDonald  &  McDonald,  for  Bespond- 
ent. 

HAYNES,  C. — The  plaintiff,  Allan  Pollok,  as  the  assignee  of 
J.  E.  Deakin,  an  attorney  at  law,  recovered  a  judgment  in  the 
superior  court  against  the  city  of  San  Diego  for  the  sum  of  six- 
teen hundred  and  thirty-one  dollars  and  twenty-five  cents,  found 
to  be  a  balance  due  the  plaintiff  as  such  assignee  for  legal  services 
rendered  to  said  city  by  said  Deakin,  and  from  said  judgment  the 
city  appeals  on  the  judgment-roll. 

Appellant^s  contention  is,  that  the  findings  do  not  support  the 
judgment. 

The  court  found  that  on  March  10,  1891,  the  common  council 
of  said  city  employed  Mr.  Deakin  as  its  special  counsel  and  attor- 
ney in  a  certain  action  then  pending  against  the  city,  by  adopting 
and  recording  the  following  joint  resolution: 

^'Resolved,  that  Mr.  Deakin  be  employed  to  conduct  the  case 
of  San  Diego  Water  Company  v.  City  of  San  Diego,  and  to  take 
sole  charge,  and  that  he  be  paid  five  hundred  dollars  retainer, 
five  hundred  dollars  on  completion  in  superior  court,  and  one 
thousand  dollars  additional  if  taken  to  supreme  court  of  state. 
That  an  ordinance  be  drawn  to  that  effect,  and  in  case  of  settle- 
ment before  going  to  trial  that  the  five  hundred  dollars  retainer 
be  allowed  Mr.  Deakin  in  full  payment.'* 

It  was  further  found:  "That  said  joint  resolution  was  never 
presented  to  the  auditor  of  said  city,  and  did  not  have  at  the  time 
of  its  passage  a  certificate  of  said  auditor  indorsed  thereon  or  at- 
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tached  thereto;  that  the  liability  thereby  created  against  said  city 
could  be  incurred  without  the  violation  of  any  of  the  provisions 
of  the  charter  of  said  city.*'  That  on  or  about  the  17th  of  March, 
1891,  the  board  of  aldermen  and  board  of  delegates  duly  passed 
an  ordinance  embodying  the  terms  of  said  resolution;  that  said 
ordinance  at  and  before  its  passage  had  indorsed  thereon  a  cer- 
tificate of  the  auditor  dated  March  16, 1891,  as  follows:  "I  hereby 
certify  that  the  indebtedness  may  be  incurred  without  violation  of 
the  provisions  of  the  charter,  and  that  the  same  be  paid  out  of  the 
general  fund  of  1891.'' 

That  said  ordinance  was  vetoed  by  the  mayor  and  was  never 
repassed  by  the  common  coimcil. 

That  Deakin  accepted  said  employment  and  took  charge  of 
said  case,  and  kept  and  performed  all  the  duties  on  his  part  until 
on  or  about  January  7,  1893,  when  defendant  notified  him  that 
his  services  were  not  further  required  in  said  action;  that  Deakin 
was  at  all  times  ready,  willing,  and  able  to  comply  with  the  terms 
of  said  contract,  and  did  not  consent  to  said  discharge. 

That  said  action  was  tried  in  the  superior  court  in  August, 
1893,  and  was  appealed  to  the  supreme  court  in  January,  1894; 
that  Deakin  was  paid  five  hundred  dollars  by  the  defendant  in 
May,  1891,  and  that  there  was  due  and  unpaid  fifteen  hundred 
dollars  and  interest  from  March  5,  1894. 

It  is  contended  by  appellant  that  said  resolution  did  not  con- 
stitute a  contract  on  the  part  of  the  city:  1.  Because  the  auditor 
had  not  certified  that  the  liability  mentioned  therein  could  be 
incurred  without  violating  any  of  the  provisions  of  the  city  char- 
ter; and  2.  That  the  resolution  itself  contemplated  further  ac- 
tion by  the  passage  of  an  ordinance  to  carry  into  effect  the  matters 
mentioned  in  the  resolution;  and  it  is  also  contended  by  appel- 
lant that  the  ordinance,  though  it  bore  the  auditor's  certificate, 
did  not  constitute  a  contract  nor  have  any  effect  for  any  purpose, 
because  it  was  vetoed  by  the  mayor  and  not  repassed  over  his  veto.' 

I  have  no  doubt  that  the  common  council  has  power  to  employ 
special  counsel,  and  that  this  power  may  be  exercised  either  by 
the  joint  resolution  of  the  two  boards,  or  by  ordinance,  since  the 
charter  vests  that  power  in  the  common  council  and  does  not 
prescribe  the  mode  in  which  it  shall  be  exercised.  That  the  com- 
mon council  has  such  power,  see  chapter  6  of  the  charter  (Stats. 
1889,  p.  6G4);  and  as  to  the  mode  in  which  it  may  be  exercised. 
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see  Atchison  Board  of  Education  v.  De  Kay,  148  U.  S.  591,  598, 
and  cases  there  cited. 

It  is  contended  by  respondent,  however,  that  the  provimon  of 
the  charter  requiring  the  auditor's  certificate,  above  mentioned, 
is  unconstitutional  and  void,  and  that,  therefore,  the  resolution 
of  March  10th  is  valid,  and  constitutes  a  contract  with  Deakin 
when  accepted  and  acted  upon  by  him. 

The  validity  of  sai^  charter  provision  (Stats.  1889,  c  2,  sec. 
14,  p.  659),  requiring  the  certificate  of  the  auditor  before  such 
resolution  is  passed,  was  considered  in  Higgins  v.  San  Diego,  ante, 
p.  524.  and  its  validity  sustained.  Upon  a  rehearing  granted  in 
that  case  this  portion  of  the  opinion  has  been  afiirmed,  and,  upon 
the  authority  of  that  case,  the  resolution  of  March  10th  must  be 
held  void  and  ineffectual  to  create  a  contract. 

That  the  ordinance  afterward  passed  by  the  council  is  of  no 
force  or  effect  as  such,  because  vetoed  by  the  mayor  and  not  again 
passed  or  acted  upon  by  the  common  council,  is  not  controverted 
by  respondent;  but  he  contends  that  conceding  its  invalidity  as 
an  ordinance,  that  it  may  nevertheless  operate  as  a  joint  resolu- 
tion, and,  as  the  proper  certificate  was  indorsed  thereon  by  the 
auditor  before  its  passage,  it  is  valid  as  such  joint  resolution  and 
constitutes  a  binding  contract. 

The  argument  is,  that,  as  the  charter  does  not  provide  that 
joint  resolutions  shall  be  approved  by  the  mayor,  that  his  veto 
can  have  no  operative  effect;  and  as  this  ordinance  '^does  not 
make  or  purport  to  make  an  appropriation  of  money,  or  Ho  allow 
and  order  paid'  any  sum  of  money,  it  could  properly  take  effect  as 
a  joint  resolution.*' 

By  subdivision  40  of  section  1,  chapter  2  of  the  charter  (Stats. 
1889,  p.  654,  'Ho  allow  and  order  paid*'  the  compensation 
of  special  counsel  must  be  by  ordinance,  and  cannot 
exceed  in  any  one  fiscal  year  the  sum  of  five  thousand  dollars. 
The  supposed  contract  in  this  case  did  not  fix  definite  dates  for 
the  different  payments,  but  these,  except  the  first,  were  to  be 
made  upon  the  happening  of  certain  events  which  might  all  have 
occurred  within  the  year.  The  ordinance  was  presented  to  the 
auditor  as  required  by  the  charter,  and  he  certified  that  the  in- 
debtedness could  be  incurred  without  violation  of  the  provisions 
of  the  charter,  ''and  that  the  same  be  paid  out  of  the  general 
fund  of  1891." 
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This  certificate,  taken  in  connection  with  another  provision  of 
the  charter  that:  "ITo  expenditure,  debt,  or  liability  shall  be 
made,  contracted,  or  incurred  during  any  fiscal  year  that  cannot 
be  paid  out  of  the  revenues  for  such  fiscal  year,**  made  the  or- 
dinance operate  as  an  appropriation  of  so  much  of  the  fund  of 
that  year  as  should  be  necessary  to  pay  the  sums  named  in  the 
ordinance. 

Conceding  that  an  ordinance,  such  as  that  here  in  question, 
may  operate  as  a  contract  and  also  as  an  appropriation  of  funds  to 
meet  the  liability  incurred  by  the  contract,  it  may  well  be  that 
the  common  council  did  not  intend  to  enter  into  a  contract  tmless 
at  the  same  time  an  appropriation  of  funds  should  be  made  which 
would  enable  the  city  to  comply  with  and  perform  its  part  of  the 
contract,  and  that  such  was  the  intention  of  the  common  council 
seems  reasonably  clear. 

The  common  council  must  have  known  that  a  contract  to  pay 
for  services  incurred  a  liability  against  the  city,  and  that  no  reso* 
lution  which  would  operate  to  incur  such  liability  could  be  passed, 
so  as  to  become  effective,  without  the  auditor's  certificate,  and 
such  certificate  was  not  applied  for  or  obtained.  Besides,  the 
resolution,  after  specifying  the  purpose  and  terms  of  the  pro- 
posed employment,  directed  "that  an  ordinance  be  drawn  to  that 
effect.*' 

These  circumstances  Justify  the  conclusion  that  the  common 
council  did  not  intend  to  contract  by  resolution,  but  did  intend 
to  adopt  that  mode  which  would  not  only  make  a  valid  contract, 
but  would  operate  as  an  appropriation  of  the  necessary  funds 
for  its  execution  and  also  as  an  order  for  its  payment  as  the  pay- 
ments became  due.  The  ordinance,  as  well  as  the  prior  resolu- 
tion, provided  that  Deakin  should  be  paid  a  retainer  of  five  hun- 
dred dollars,  and  without  such  payment  he  was  not  bound  to  per- 
form any  services  or  to  enter  in  any  manner  upon  the  proposed 
» employment;  and,  as  it  is  conceded  that  money  can  only  be 
appropriated  or  ordered  paid  by  ordinance,  the  passage  of  an  or- 
dinance was  essential  to  the  payment  of  the  retainer;  and,  as  the 
ordinance  was  of  no  effect  for  want  of  the  mayor's  approval,  there 
was  no  power  to  make  the  proposed  contract  effective,  and  the 
acquiescence  of  the  common  council  in  the  veto,  evidenced  by  its 
failure  to  take  further  action  upon  the  ordinance,  would  indicate 
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its  intention  to  abandon  the  proposed  contract  rather  than  to 
consider  the  ineffectiye  ordinance  as  its  joint  resolution. 

It  is  true  the  record  shows  that  the  city  afterward  paid  Mr. 
Deakin  five  hundred  dollars^  but  it  does  not  appear  by  what  au- 
thority it  was  paid.  If  subsequent  action  had  been  taken  by  the 
city  authorities  authorizing  his  employment^  or  which  might  be 
held  to  cor.otitute  an  affirmance  of  the  alleged  contract^  it  would 
doubtless  have  been  shown. 

Several  authorities  are  cited  by  respondent,  some  of  them 
where  ordinances  are  held  to  operate  as  or  be  equivalent  to  reso- 
lutions, and  others  where  resolutions  not  acted  upon  by  the  mayor 
are  held  to  be  sufficient.  In  only  one  of  these  cases  was  the  ac- 
tion of  the  legislative  body  of  the  municipality,  which  was  in  the 
form  of  an  ordinance  and  which  was  submitted  to  and  vetoed  by 
the  mayor,  held  operative  as  a  resolution  notwithstanding  the 
veto.  That  was  the  case  of  Jacobs  v.  Board  of  Supervisors,  100 
Cal.  121.  The  others  were  street  improvement  cases  where  the 
council  were  required  to  act  by  resolution  and  the  action  was  in 
the  form  of  an  ordinance  approved  by  the  mayor,  or  where  the 
action  was  in  form  a  resolution  and  where  the  contention  was 
that  it  should  have  been  submitted  to  and  approved  by  the  mayor. 
It  is  obvious  that  in  the  first  class  of  these  cases,  as  the  ordinance 
contained  that  which  was  required  to  be  stated  in  the  resolution, 
the  mere  form  should  not  affect  its  validity,  and  though  the  ap- 
proval of  the  mayor  was  unnecessary,  it  was  harmless;  while  the 
second  class  presented  the  question  whether  the  action  of  the 
council  in  the  form  of  a  resolution,  and  without  being  presented 
to  the  mayor,  was  sufficient. 

In  Jacobs  v.  Board  of  Supervisors,  supra,  the  action  of  the 
board  in  fixing  water  rates  was  expressly  authorized  by  the  con- 
stitution to  be  by  resolution  or  by  ordinance.  The  board  passed 
an  ordinance  which  was  vetoed  by  the  mayor.  There  the  duty  of 
fixing  water  rates  was  positively  enjoined,  and  was  required  by 
the  constitution  to  be  performed  each  year  **iii  the  month  of 
February,  to  take  effect  on  the  first  day  of  July  thereafter,*'  and 
for  a  failure  to  do  so  the  board  was  subject  to  peremptory  process 
to  compel  action  and  liable  for  such  penalties  as  the  legislature 
might  prescribe;  and  it  was  hold  that,  as  the  power  to  fix  rates 
was  granted  solely  to  the  board,  the  order  was  valid  notwithstand- 
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ing  the  veto.  The  only  other  California  eases  cited  by  respondent 
are  Los  Angeles  v.  Waldron,  65  Cal.  283,  and  Hellman  v.  ShouUers, 
114  Cal.  136,  157.  These  Vreie  both  street  improvement  cases 
and  come  within  the  first  class  of  cases  above  mentioned.  In 
Los  Angeles  v.  Waldron,  supra,  one  of  the  objections  to  the  pro- 
ceedings to  condemn  property  for  street  purposes  was  that  it  was 
the  duty  of  the  council  to  do  by  resolution  what  it  attempted  to 
do  by  ordinance.  This  court  disposed  of  the  objection  by  saying: 
"The  latter  in  our  opinion  is  the  equivalent  of  the  former^';  and 
in  Hellman  v.  ShoulterSy  supra,  under  similar  facts,  the  court  said: 
''An  ordinance  is  also  a  resolution,  or,  at  least  so  far  as  this  stat* 
ute  is  concerned,  they  are  equivalent,^'  and  cited  the  Waldron 
case.  In  all  these  cases  there  was  the  power  to  act  in  some  mode, 
and  the  intention  to  act  so  as  to  effectuate  the  purpose  in  view. 

In  the  case  at  blir,  there  was  clearly  no  intention  to  act  by 
resolution  in  maldng  the  alleged  contract,  and,  as  an  ordinance 
was  necessary  to  enable  them  to  perform  the  contract  if  one  had 
been  made  by  the  resolution,  we  conclude  that  when  the  ordinance 
was  vetoed  the  common  coimcil  did  not  intend  to  enter  into  a 
contract  they  could  not  perform  without  the  concurrence  of  the 
mayor. 

We  conclude,  therefore,  that  the  evidence  does  not  support  the 
finding  that  the  common  council  made  or  entered  into  a  contract 
to  employ  Mr.  Deakin,  and  the  judgment  appealed  from  should 
be  reversed. 

Searls,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
appealed  from  is  reversed. 

Garoutte,  J.,  Harrison,  J.,  Van  Meet,  J. 
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[Sac  No.  124.    DeiMLrtment  ODe.-October  18,  1897.] 
JOHN  C.  DAVIS,  Respondent,  v.  FIRST  NATIONAL  BANK 
OF  FRESNO,  Appellant 

BAirxs—DRArr  Received  fob  Oollectiow— Negliqence.— A  bank  which  i»- 
ceives  for  collection  a  draft  drawn  upon  another  bank,  acts  as  agent 
for  such  collection,  and  is  bound  to  exercise  reasonable  care  and  diligenoa 
as  well  in  the  employment  of  its  subagents  as  in  the  discharge  of 
any  other  of  the  duties  assumed  by  it.  If,  in  making  the  collection, 
it  follows  the  course  usually  taken  by  banks  under  similar  circum- 
stances, it  cannot  be  held  to  have  been  negligent. 

Id.— Identification  of  Signatube  of  Payee— Sending  Dbaft  to  Dbaweb— 
Usage  of  Banks.— If  the  payee  and  his  signature  were  unknown  to  the 
collecting  bank,  and  it  had  no  reason  to  believe  that  the  drawee  had 
luiowledge  thereof,  the  question  whether  or  not  it  was  negligent  in 
sending  the  draft  to  the  drawer  for  identification  is  one  of  fact  for 
the  jury;  and  in  an  action  against  the  collecting  bank  to  recover  the 
value  of  the  draft  on  account  of  its  negligence  in  so  sending  it,  evi- 
dence is  admissible  that  the  conduct  of  the  bank  was  in  accordance 
with  the  usage  of  banks  when  making  collections  of  paper  pre- 
sented by  persons  who  were  unknown  to  them. 

Id.— Knowledge  of  Usage.— One  who  gives  a  draft  to  a  bank  to  collect  is 
held  to  have  an  implied  knowledge  of  its  usage  in  collecting  drafts, 
80  far  as  such  usage  does  not  contravene  any  rule  of  law. 

Id.— Attachment  of  Dbaft.— If  the  failure  to  collect  the  draft  or  to  return  it 
to  the  payee  was  due  to  its  attaclunent  in  legal  proceeding  against 
the  payee,  at  the  place  at  which  it  was  drawn,  such  fact  would  tend 
to  exonerate  the  collecting  bank  from  negligence,  and  evidence 
thereof  should  have  been  admitted  in  the  action  against  it. 

Id.— Instbuotions— New  Tbiai..— In  such  an  action,  where  evidence  had  been 
given  on  behalf  of  the  defendant  tending  to  show  that  it  had  been 
suthorized  by  the  payee  to  send  the  draft  to  the  drawer  for  identifi- 
cation, an  instruction  that  if  the  jury  found  such  to  be  the  fact,  the 
defendant  was  not  liable  for  any  loss  thereby  resulting,  and  an  in- 
struction that  "under  the  evidence  there  was  no  need  of  the  defend- 
ant forwarding  the  draft  to  any  place  for  the  purpose  of  having  the 
signature  identified,  for  it  was  the  duty  of  the  bank  upon  receir  ng 
the  draft  for  collection  to  have  forwarded  it  for  collection  to  the 
place  where  by  its  terms  it  was  made  payable,"  are  conflicting,  and 
the  efifect  of  the  latter  instruction  being  to  neutralise  the  former,  a 
new  trial  should  be  granted. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County  and  from  an  order  refusing  a  new  trial.  J.  R.  Webb, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  oouit 
George  E.  Chnrch,  and  Prank  H.  Shori;,  for  Appellant 
L.  L.  Cory,  for  Respondent. 
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HARBISON,  J.— In  May,  1893,  the  plaintiff  requested  the 
defendant  to  cash  a  draft  far  seyen  hundred  dollars  which  had 
been  made  on  the  Fourth  National  Bank  of  New  York  by  the 
First  National  Bank  of  Bock  Springs,  in  the  state  of  Wyoming, 
in  favor  of  Mrs.  A.  J.  Minto,  and  indorsed  by  her  to  him.  The 
plaintiff  had  arrived  in  Fresno  from  the  east  that  morning,  and, 
when  asked  by  the  cashier  of  the  defendant  if  he  could  be  identi- 
fied by  anyone,  he  replied  that  he  was  a  stranger  in  Fresno  and 
knew  nobody  there.  The  defendant  declined  to  cash  the  draft, 
but  offered  to  take  it  for  collection  if  he  could  be  identified.  He 
said  that  he  had  done  business  witii  the  bank  that  had  made  the 
draft,  and  that  his  signature  was  with  that  bank,  and  was  told 
by  the  cashier  that  the  draft  could  be  sent  there  for  identifica- 
tion of  his  signature,  and,  if  found  correct,  could  then  be  for- 
warded to  New  York  for  collection.  The  plaintiff  said  that  he 
thought  a  draft  on  New  York  could  be  sent  for  collection  with- 
out his  being  identified,  but  after  some  discussion,  told  the 
cashier:  'TTou  know  more  about  it  than  I  do,  but  I  will  leave 
it  for  collection,^'  and  thereupon  indorsed  the  draft  and  left  it 
with  the  bank.  The  defendant  sent  the  draft  to  Bock  Springs 
for  the  identification  of  his  signature,  but  after  it  was  sent  it 
was  intercepted  by  some  legal  proceedings,  the  nature  of  which 
IS  not  shown  by  the  record,  and  was  not  collected  or  returned 
to  the  plaintiff.  The  present  action  was  brought  for  the 
amount  of  the  draft,  which  the  plaintiff  charges  in  his  com- 
plaint was  lost  to  him  by  reason  of  the  negligence  of  the  defend- 
ant. Judgment  was  rendered  in  his  favor,  and  the  defendant 
has  appealed. 

The  basis  of  the  defendant's  liability  to  the  plaintiff  for  its 
failure  to  collect  the  draft  is  its  negligence,  and  as  this  was  an 
^  element  in  the  plaintiff's  cause  of  action,  it  was  incumbent  on 

him  to  establish  it.  In  making  the  collection  the  bank  was 
acting  as  the  agent  of  the  plaintiff,  and  from  the  nature  of  the 
transaction  was  required  to  employ  a  subagent,  and,  as  the  ag^ent 
of  the  plaintiff,  was  bound  to  exercise  reasonable  care  and  dili- 
gence, as  well  iu  the  employ  of  its  subagent  as  in  the  dischars:e 
of  any  other  of  the  duties  assumed  by  it.  If  in  making  the  col- 
lection it  followed  the  course  usually  taken  by  banks  under 
similar  circumstances  it  cannot  be  held  to  have  been  negligent. 
{Dorchester  Bank  v.  New  England  Bank,  1  Gush.  177;  Indig  v. 
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National  City  Batiky  80  N.  Y,  105.)  To  procure  an  identifica- 
tion of  the  plaintiff's  signature  was  under  the  circnmstances  a 
reasonable  step  to  take  for  the  purpose  of  collecting  the  draft 
It  would  have  been  futile  for  the  defendant  to  send  the  draft 
directly  to  the  drawee  in  New  York  for  collection  unless  it 
would  itself  vouch  for  the  genuineness  of  the  plaintiff's  indorse- 
ment, for  it  was  not  suggested  by  the  plaintiff  that  the  drawee 
knew  his  signature,  and  the  drawee  would  have  been  authorized 
to  decline  payment  unless  the  indorsement  was  in  some  mode 
shown  to  it  to  be  genuine.  The  plaintiff  was  unknown  to  the 
defendant,  told  its  officers  that  he  v^as  a  stranger  in  Fresno  and 
knew  no  one  there,  and,  when  told  by  them  that  they  would  not 
take  the  draft  for  collection  unless  he  could  be  identified,  per- 
sisted in  leaving  the  draft  with  them  for  collection,  but  gave 
them  no  means  of  identifying  him  except  through  his  signature 
with  the  bank  at  Bock  Springs.  Whether  under  these  circum- 
stances, the  defendant  was  negligent  in  sending  the  draft  to 
Rock  Springs  was  therefore  a  question  of  fact  which  should  have 
been  submitted  to  the  jury.  The  court,  it  is  true,  instructed  the 
jury  that:  'Tf,  through  the  negligence  and  fault  of  the  defend- 
ant, the  defendant  has  never  returned  to  the  plaintiff  the  draft 
handed  to  it,  nor  the  proceeds  thereof,  the  plaintiff  has  made 
out  a  prima  facie  case  of  negligence  against  the  defendant." 
This  was,  however,  only  a  truism,  and  did  not  aid  the  jury  in 
reaching  a  verdict.  The  court  should  have  instructed  them 
with  reference  to  the  evidence  in  the  case,  and  whether,  if  any 
of  the  facts  claimed  thereby  were  established,  they  would  consti- 
tute such  negligence  on  the  part  of  the  defendant  as  would 
render  it  liable. 

The  court  should  also  have  permitted  the  defendant  to  show 
by  the  witnesses^  which  it  called  for  that  purpose,  the  usage  of 
banks  in  regard  to  the  collection  of  paper  presented  by  i)ersoii8 
who  were  unknown  to  them,  and  that  the  defendant  conformed 
to  that  usage.  {Warren  Bank  v.  Suffolk  Bank,  10  Cush.  682.) 
If  such  usage  was  reasonable  and  did  not  contravene  any  prin- 
ciples of  law,  the  fact  that  the  defendant  followed  it  would  tend 
to  show  that  it  exercised  reasonable  care  in  seeking  to  collect 
the  draft.  One  who  gives  a  draft  to  a  bank  to  collect  is  held 
to  have  an  implied  knowledge  of  its  usage  in  collecting  drafts, 
so  far  as  such  usage  does  not  contravene  any  rule  of  law.   (Morse 
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on  Banking,  sec  9;  Bank  of  Washington  v.  Triplett,  1  Pet.  25.) 
'^The  fact  that  one  deals  with  the  bank  without  taking  the 
trouble  to  inquire  as  to  its  system  will  raise  the  implication  that 
he  already  knows  and  is  satisfied  with  that  system.  It  is  clear 
that  if  a  person  hands  over  a  note  to  a  bank  for  collection,  with- 
out any  species  of  remark  as  to  the  course  to  be  pursued,  the 
bank  is  not  bound  to  thrust  upon  him  a  statement  of  its  intend- 
ed co-urse  and  to  retain  him  imtil  the  whole  theory  has  been  ex- 
pounded to  him,  when  his  conduct  unmistakably  shows  that 
either  he  already  knows  it,  or  else  he  does  not  desire  to  know 
it.  Either  he  knows  and  approves  it,  or  he  voluntarily  trusts  to 
the  wisdom  of  the  bank  at  his  own  deliberately  assumed  risk  of 
its  sufficiency.  In  such  a  case  the  bank  not  only  has  a  right 
to  assume,  but  it  is  even  positively  bound  to  assume,  that  his  de- 
sire is  that  the  ordinary  and  established  usage  be  pursued.'* 
(Morse  on  Banking,  sec.  221.)  The  plaintiff  has  cited  certain 
cases  in  which  it  has  been  held  negligence  per  se  for  a  bank  to 
send  the  paper  given  it  for  collection  directly  to  the  party  from 
whom  collection  is  to  be  made;  but  this  principle  is  inapplicable 
to  the  present  case,  as  the  draft  was  not  sent  to  the  party  prim- 
arily liable  .thereon,  nor  was  it  sent  to  the  Bock  Springs  Bank 
for  any  other  purpose  than  for  the  identification  of  the  plain- 
tiff's signature;  and  it  was  so  sent  with  the  knowledge  and  im- 
plied assent  of  the  plaintiff,  for  the  reason  that  he  was  unable 
to  secure  his  identification  in  any  other  mode. 

There  is  some  evidence  in  the  record  tending  to  show  that  the 
draft  was  attached  at  Bock  Springs  in  some  proceeding  against 
the  plaintiff,  the  nature  of  which  is  not  shown,  and  that  an  action 
was  brought  there  by  the  plaintifif  in  the  name  of  the  defendant 
to  recover  the  draft.  If  the  failure  to  collect  the  draft  or  to 
retxim  it  to  the  plaintiff  was  by  virtue  of  a  jus  tertiiy  the  defend- 
ant should  have  been  permitted  to  show  it,  as  it  would  tend  to 
exonerate  it  from  negligence. 

The  court  erred  in  the  third  instruction  which  it  gave  to  the 
jury.  The  jury  were  instructed  that  the  ordinary  liability  of  a 
bank  receiving  paper  for  collection  might  be  varied  by  agree- 
ment between  the  parties,  and  also  that  if  they  found  that  the 
draft  was  sent  to  Bock  Springs  for  identification  of  the  plaintiffs 
signature  by  his  consent,  the  defendant  was  not  liable  for  any 
loss  thereby  resulting.    The   third   instruction  of   the   court, 
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therefore^  that  "under  the  evidence  there  was  no  need  of  the  de- 
fendant forwarding  the  draft  to  any  place  for  the  purpose  of 
having  the  signature  identified,  for  it  was  the  duty  of  the  bank 
upon  receiving  the  draft  for  collection  to  have  forwarded  it  for 
collection  to  the  place  where  by  its  terms  it  wag  made  payable/* 
neutralized  the  effect  of  the  other  instruction,  and  prevented  the 
jury  from  considering  the  testimony  that  had  been  given  on  be- 
lialf  of  the  defendant  to  the  effect  that  it  had  been  authorized 
by  the  plaintiff  to  send  the  draft  to  Rock  Springs.  We  cannot 
say  that  if  the  jury  had  been  allowed  to  consider  this  evidence 
they  would  not  have  found  that  such  authorization  was  given  by 
the  plaintiff.  If  they  had  so  found,  their  verdict  under  the 
other  instructions  must  have  been  for  the  defendant. 
The  judgment  and  order  are  reversed  and  a  new  trial  oidered. 

Van  Fleet,  J.,  and  Beatty,  C,  J.,  concurred. 


[No.  15889.    In  Bank.-October  14.  1897.] 
UNION  TRANSPORTATION  COMPANY,  Respondent,  v.  C. 
P.  BASSKTT  et  al.,  aa  Board  of  State  Harbor  Conuniaaion- 
ers,  Respondenta 

Board  or  Statb  Habbob  Cohhissionkba— Gohtbol  of  Position  ot  Yxsaxu— 

DlBCBBTION  TO  ChANOB  PlACB  OF  LaHDINO — NONINTKBrSBBNCB  OF   CoUST. 

The  board  of  state  harbor  commissioners  has  power,  and  has  a  large 
discretion  vested  in  it  by  law,  to  station,  berth,  and  regulate  the 
position  of  vessels  in  the  docks  and  harbor  in  the  bay  of  San  Fran- 
cisco, and  to  cause  them  to  remove  from  time  to  time,  and  from  place 
to  place,  as  the  peneral  convenience,  safety,  and  good  order  may  re- 
quire, and  if  its  discretion  is  honestly  exercised  to  change  the  place 
of  landing  of  a  vessel,  a  court  of  equity  cannot  interfere  with  its  ex- 
ercise or  substitute  the  judgment  of  the  court  for  that  of  the  board,  not- 
withstanding the  conclusion  of  the  board  may  appear  erroneous,  and  the 
result  may  work  hardship  to  the  owner  of  the  vessel. 
Id. —  Removal  of  Steamboat  Station  —  Insufficienct  of  Wharf  Room— 
Fbaud— Injuby  to  Business— Aid  of  Rival  Linb— Injunction— Equity 
Jubtsdiction.— Although  a  court  of  equity  has  jurisdiction  to  enjoin  the 
action  of  the  board  of  state  harbor  commissioners  in  the  removal  of 
the  place  of  landing  of  a  vessel,  where  its  action  is  shown  to  be  char- 
acterized by  fraud,  corruption,  improper  motives,  or  influences,  plain 
disregard  of  duty,  or  violation  of  law,  yet,  in  the  absence  of  such 
showing,  whore  it  appears  that,  in  the  judgment  of  the  board,  the 
removal  of  the  place  of  landing  of  a  river  steamboat  was  necessary 
to  relieve  the  congested  condition  of  traffic,  oad  that  the  steamboat 
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was  the  last  vessel  placed  at  the  landing  from  which  it  was  removed, 
the  fact  that  the  removal  will  produce  great  and  irreparable  injury 
to  the  business  of  the  steamboat,  and  will  aid  a  rival  line  by  leaving  • 
it  in  the  possession  of  the  field,  will  not  give  jurisdiction  to  a  court 
of  equity  to  enjoin  or  interfere  with  the  exercise  of  the  discretion 
of  the  board  to  order  such  removal. 
Id.— Fraud— BuansH  of  Pboof— Suspicion  not  Bufficiknt— Pbesumptionb.— 
Before  a  court  of  equity  will  interfere  with  the  action  of  the  board 
on  the  ground  of  fraud,  the  plaintiff  must  clearly  establish  the  fact 
of  fraud,  and  the  proof  must  amount  to  more  than  mere  suspicion, 
which  cannot  overcome  the  presumption  which  is  always  in  favor  of 
the  good  faith  and  fair  dealing  of  public  officers;  and  it  will  be  pre* 
sumed,  in  the  absence  of  clear  proof  to  the  contrary,  that  the  con- 
gested condition  of  the  traffic  could  not  have  been  relieved  by  other 
changes  of  vessels  without  equally  harsh  results. 
Id.— Inadmissibls  Evidkncs— Fkaudulbnt  Rxpbxssntation  of  Thibd  Person 

—Bribsrt.— Evidence  is  not  admissible  to  show  that  a  third  person  repre- 
sented to  plaintiff  that  for  a  specified  sum  of  money  he  could  obtain 
from  the  harbor  commissioners  a  rescission  of  the  order  of  removal, 
and  that  the  money  would  be  used  In  "fixing  certain  parties,"  in 

order  to  prevent  the  removal,  where  it  was  not  shown  that  such  third 
person  was  in  any  way  connected  with  the  board  of  state  harbor 

commissioners,  nor  that  any  of  the  board  authorized  or  knew  of  the 

proposal. 

APPEAL  from  a  judgment  of  tliie  Superior  Court  of  the  City 
and  County  of  San  Franeisco  and  from  an  order  denying  a  new 
trial.    William  T.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

F.  S.  Stratton,  and  Tirey  L.  Ford,  for  Appellants. 

The  exercise  of  discretion  by  a  public  board  cannot  be  inter- 
fered with  by  injunction,  in  the  absence  of  fraud,  though  it 
may  be  unwise  or  improvident.  (2  High  on  Injunctions, 
964,965;  Davis  v.  Mayor  etc^  1  Duer,  451,  497;  Spring  ValUy 
Water  Works  v.  San  Francisco,  82  Cal.  286,  306,  308,  309;  16 
Am.  St.  Rep.  116;  McKinleyv.  Chosen  Freeholders,  29  N.  J.  Eq. 
164;  Argov.  Barthand,  80  Ind.  66;  Fitzgerald  v.  Harms,  92  111. 
375;  Andrews  v.  Board  of  Supervisors  etc.,  70  HI.  65;  Wiley  v. 
Alleghany  County  Commrs.,  51  Md.  401,  404;  Warfel  v,  Cochran, 
34  Pa.  St.  384;  People  v.  Mayor  etc,  32  Barb.  113;  Lane  v.  Morrill^ 
51  N.  H.  422.)  The  order  of  removal  having  been  made  by 
competent  authority,  there  was  no  infringement  of  any  vested 
or  property  right  of  the  plaintiff.  {Knoxville  v.  Bird,  12  Lea, 
121;  47  Am.  Rep.  326;  Salem  v.  Maynes,  123  Mass.  374;  Jack- 
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aonville  v.  Ledwithy  22  Am.  St.  Rep.  582;  Railroad  Co.  v.  Rich- 
mondy  96  U.  S.  529;  New  Orleans  v.  Stafford^  27  La,  Aim.  417; 
21  Am.  Rep.  563.)  Evidence  to  impugn  the  motives  of  the 
board  was  inadmissible.  {Soon  Hing  v.  Crowley j  113  U.  8. 
708;  Ex  parte  Chin  Yan,  60  Cal.  82;  1  Dillon  on  Municipal 
Corporations,  311.) 

Pillsbury,  Blanding  &  Hayne,  and  Reddy,  Campbell  &  Met- 
Bon,  for  Respondent. 

The  action  of  the  board  of  state  harbor  commissioners,  was 
unreasonable,  oppressive,  unjust,  and  unfair,  and  tended  to 
create  a  monopoly  in  the  river  traffic,  restrain  competition  in 
trade,  and  deprive  plaintiff  of  valuable  property  rights  without 
due  process  of  law,  and  should  be  restrained  as  invalid  and 
void.  (Tiedeman  on  Police  Power,  sees.  194,  204;  Dillon  on 
Municipal  Corporations,  sec.  362,  and  note;  Ex  parte  Frank^  52 
Cal.  606,  610;  28  Am.  Rep.  642;  St,  Louis  v.  Weber,  U  Mo.  547; 
Mayor  v.  Radecke^  49  Md.  217;  33  Am.  Rep.  239;  Tugman  v. 
Chicago^  78  111.  406;  State  v.  Loomis^  115  Mo.  307;  Ritchie  v. 
People,  155  111.  98,  105;  46  Am.  St.  Rep.  315.)  The  acts  of 
public  bodies,  other  than  the  legislature,  may  be  impeached  for 
fraudulent  motives.  (Dillon  on  Municipal  Corporations,  sec 
311;  Spring  Valley  Water  Works  v.  San  Francisco,  82  Cal.  286; 
16  Am.  St.  Rep.  116;  Davis  v.  Mayor  etc.,  1  Duer,  451,  498.) 

HENSHAW,  J. — Appeals  from  the  judgment  and  from  the 
order  denying  defendants  a  new  trial.  Plainti£E  was  the  own- 
er of  a  steamboat  which  plied  between  the  cities  of  San  Fran- 
cisco and  Stockton,  carr3ring  produce  and  passengers.  It  dock- 
ed at  Clay  street  wharf  in  the  former  city.  The  defendants, 
harbor  commissioners,  by  order  changed  its  place  of  landing  to 
Mission  street  wharf,  whereupon  plaintiff  instituted  this  action 
to  enjoin  defendants  from  carrying  their  order  into  effeci 
Plaintiff  pleaded  that  it  was  engaged  in  the  river  trade;  that  it 
was  essential  to  the  successful  conduct  of  its  business,  which  was 
principally  that  of  carrying  produce,  that  it  should  have  wharf- 
age facilities  at  either  Clay  or  Washington  street  wharves;  that 
the  order  of  removal  was  arbitrary  and  made  without  reason, 
saving  to  discriminate  against  it  and  in  favor  of  its  competitor 
engaged  in  the  same  general  business,  to  prevent  it  from  con- 
ducting its  business  and  exercising  its  rights  as  a  common  car- 


Oct.  1897.]    Union  Transportation  Co.  v.  Bassett.     607 

rier,  and  utterly  to  ruin  and  destroy  its  business  and  to  render 
its  property  useless  and  valueless.  Plaintiff  further  pleaded 
that  the  order  of  removal,  if  executed,  would  bring  about  these 
results. 

Defendants  answered  denying  these  allegations.  •  They  plead- 
ed the  authority  and  discretion  conferred  upon  them  by  law,  and 
averred  that  the  order  was  made  pursuant  thereto  in  good  faith, 
and  because  in  their  judgment  the  public  interests  and  the  in- 
terests of  commerce  demanded  it. 

The  court  made  the  following  findings: 

FINDINGS  OF  FACT. 

''All  and  singular  the  allegations  contained  and  set  forth  in 
the  complaint,  and  in  the  amendment  to  the  complaint,  at  the 
trial  are  true  in  point  of  fact,  and  were  true  at  the  commence- 
ment of  the  action;  the  order  made  by  the  defendants  in  the 
month  of  August,  1892,  purporting  to  change  the  docking  place 
and  berth  room  of  the  plaintiff^s  boats  from  Clay  street,  where 
they  then  were,  was  arbitrary,  and  was  made  without  any  just 
cause,  and  without  any  reason,  or  notice,  or  motive  therefor  on 
the  part  of  the  defendants  other  than  that  of  injuring  and  dam- 
aging the  plaintiff  in  its  transportation  business,  and  to  assist 
others,  its  rivals  and  competitors  in  the  business,  in  forcing  the 
plaintiff  to  discontinue  the  running  of  its  said  boats;  the  orders 
and  action  of  the  defendants  in  and  about  the  removal  of  the 
plaintiff's  said  boats  from  said  Clay  street  wharf  were  not  made 
or  taken  by  the  defendants  for  any  reason,  or  upon  any  ground, 
or  with  any  intent  such  as  they  have  alleged  in  their  answer 
therein,  but  were  made  only  with  the  intent  and  for  the  pur- 
pose on  their  part  as  is  alleged  in  the  complaint  in  their  behalf." 

In  accordance  with  these  findings  the  perpetual  injunction 
prayed  for  was  granted. 

At  the  trial  the  evidence  without  substantial  conflict  disclosed 
the  following  facts:  At  and  before  the  time  when  plaintiff  en- 
gaged in  river  traffic  another  company  (for  convenience  called 
the  '*old  line")  was  operating  steamboats  between  San  Francisco 
and  Stockton,  with  berths  at  the  Washington  street  wharf,  a 
wharf  next  to  Clay  street,  upon  the  north.  Plaintiff  represented 
to  the  harbor  commissioners  its  desire  and  intention  to  compete 
with  the  old  line  for  the  river  business,  provided  its  boats  oould 
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[shall]  set  apart  and  assign  anitable  wharves^  berths^  or  land- 
ings for  the  exclusive  use  of  vessels."  (Pol.  Code,  sec.  2524.)  It 
will  thus  be  observed  that  a  large  discretion  ia  vested  by  l&w  in 
the  harbor  commissioners,  a  discretion  with  which^  if  it  be  hon- 
estly exercised,  a  court  of  equity  will  not  feel  itself  at  liberty  to 
interfere,  or  to  substitute  its  judgment  for  that  of  the  board, 
even  if  the  conclusion  of  the  latter  should  be  erroneous  and  the 
result  work  hardship  to  an  individual.  The  doctrine  perhaps 
cannot  be  better  stated  than  in  the  language  of  Seymour,  J.,  in 
Dailey  v.  New  Haven,  60  Conn.  314:  "In  the  very  recent  case 
of  Whitney  v.  New  Haven,  58  Conn.  450,  this  court  held  that 
whenever  bodies  Uke  boards  of  common  council  are  acting  with- 
in the  limits  of  powers  conferred  on  them,  and  in  due  form  of 
law,  the  right  of  courts  to  supervise,  review,  or  restrain  is  ex- 
ceedingly limited.  With  the  exercise  of  discretionary  poweis 
courts  rarely,  and  only  for  grave  reasons,  interfere.  Those 
grave  reasons  are  found  only  where  fraud,  corruption,  improper 
motives  or  influences,  plain  disregard  of  duty,  gross  abuse  of 
power,  or  violation  of  law,  enter  into  or  characterize  the  result 
Difference  of  opinion  or  judgment  is  never  a  sufficient  ground 
for  interference/'  In  Spring  Valley  Water  Works  v.  San  Fran- 
cisco, 82  Cal.  28G,  16  Am.  St.  Bep.  116,  this  court  adopted 
as  a  statement  of  the  principle  the  language  of  Davis  v.  Mayor, 
1  Duer,  451,  where  it  is  said:  '^The  meaning  and  principle 
of  the  rule  are  that  the  court  will  not  substitute  its  own 
judgment  for  that  of  the  party  in  whom  the  discretion  is 
vested,  and  thus  assume  to  itself  a  power  which  the  law  had 
given  to  another;  and  the  limitations  to  which  the  prin- 
ciple is  subject  are  that  the  discretion  must  be  exercised 
within  its  proper  limits  for  the  purposes  for  which  it  was 
given,  and  from  the  motives  by  which  alone  those  who  gave 
the  discretion  intended  that  its  exercise  should  be  governed.'' 
This  citation  of  authorities  might  be  indefinitely  multiplied,  but 
it  is  sufficient  to  say  that  with  much  uniformity  the  cases  recog- 
nize the  principle  as  above  given. 

But,  while  courts  of  equity  will  not  refuse  to  interfere  in 
proper  cases,  the  showing  to  justify  their  interference  must  be 
clear.  The  mere  difference  of  opinion  between  the  chancellor 
upon  the  one  hand,  and  the  board  upon  the  other,  will  not 
suffice.    It  is  not  to  be  expected  that  power  will  always  be  ex- 
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erdsed  with  the  highest  discretion,  and  even  in  those  cases 
where  upon  the  showing  the  court  would  without  hesitation 
declare  that,  occupying  the  position  of  the  board,  it  would  not 
have  made  the  order  or  passed  the  ordinance  in  question,  still 
this  reason  will  not  be  considered  sufficient  to  justify  the  sub- 
stitution by  the  court  of  its  judgment  for  that  of  the  tribunal 
in  which  the  law  has  seen  fit  to  lodge  the  power.  (White  v, 
Kenty  11  Ohio  St.  563;  Wiley  v.  Alleghany  County  Commrs.j  51 
Md.  404;  St.  Louis  v.  Weber,  44  Mo.  550;  Knozville  v.  Bird,  12 
Lea,  121;  47  Am.  Rep.  326.) 

Considering  the  evidence  in  the  light  of  these  principles^  it 
will  be  noted  that  in  the  recital  above  given  two  facts  are  promi- 
nent and  important:  one,  that  the  congested  condition  of  traffic 
at  Clay  street  wharf  necessitated  the  removal  of  some  boat  or 
boats;  the  other  that  the  removal  of  plaintiff's  boat  subjected 
its  business  to  great  loss,  if  not  to  destruction.  The  specifica- 
tions in  the  bill  as  to  the  reasons  which  moved  the  defendants 
to  the  making  of  the  order,  and  the  motives  which  prompted 
their  conduct,  amount  to  an  express  charge  of  fraud  and  op- 
pression. If  this  charge  be  sustained,  and  if  private  rights 
would  be  infringed  by  the  enforcement  of  the  order,  then  clear- 
ly the  plaintiff  has  shown  ground  for  equitable  relief. 

It  will  not  be  contended  that  because  plaintiff  was  allowed 
to  dock  its  boats  at  Clay  street  wharf  it  acquired  a  vested  right 
to  dock  there.  Nor  can  it  be  successfully  contended  that  the 
order  was  unreasonable  and  should  not  be  enforced  because 
plaintiff  had  contracted  with  shippers  to  deliver  their  produce 
at  Clay  street  wharf,  for  plaintiff  will  conclusively  be  held  to 
have  contracted  in  view  of  the  right  of  the  harbor  commissioneiB 
to  remove  their  boats  to  another  landing,  if  in  the  fair  exercise 
of  a  reasonable  discretion  they  should  deem  it  necessary  to  do 
so.  (KnoxvilU  v.  Bird,  supra,)  So,  also,  the  fact  that  the  en- 
forcement of  the  order  of  removal  would  injure  plaintiff's  busi- 
ness and  advantage  its  rival  is  not  in  and  of  itself  determinative. 
"Chances  and  advantages  or  disadvantages  in  trade  or  business 
cannot  be  regulated  by  judgments  of  courts/*  (Villavaso  v. 
Barthet,  39  La.  Ann.  247.)  As  was  pointed  out  by  this  court  in 
the  very  recent  case  of  Mutual  etc.  Light  Co,  v,  Ashworth,  118 
Cal.  1,  prreat  inflivi(1nal  harrlphip  may  result  in  the  execution  of 
discretionary  powers,  and  yet  courts  of  equity  be  powerless  to 
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grant  relief  by  injunction.  If  remedies  exist  for  the  injaricB 
and  ofttimee  for  the  wrongs  thus  committed  they  mu^  be  ea- 
lorced  by  other  procedure. 

But  if^  on  the  other  hand,  the  act  will  not  only  result  in  in- 
jury^  but  is  prompted  with  the  design  of  injuring  one  and  aiding 
the  other  company^  and  that  fact  is  clearly  established^  the  re- 
lief prayed  for  should  be  granted.  Such  are  the  ayerments 
here.  It  is  quite  true  that  in  most  c^ses  fraud  and  improper 
motives  are  proved  by  indirect  evidence.  The  truth  is  to  be 
discovered  more  often  from  circumstances^  from  the  interest  of 
the  parties,  from  the  irregularities  of  the  tranfiaction  coupled 
with  injury  worked  to  an  innocent  party,  than  from  direct  and 
primary  evidence  of  the  fraudulent  contrivance  itself.  (Levy 
V.  Scott,  115  Cal.  39.)  But  at  the  same  time,  before  a  court  of 
equity  will  feel  justified  in  interfering  with  an  act  which,  save 
for  its  fraudulent  conception  and  design,  would  be  an  act  within 
the  power  of  the  tribunal  to  execute,  the  proof  must  amount  to 
more  than  a  suspicion  and  clearly  establish  the  fact  In  this 
case  the  evidence  which  we  have  summarized  does  not,  we  think, 
amount  to  such  proof.  It  may  well  be  argued  that,  were  a  court 
of  equity  sitting  as  the  board  of  harbor  commissioners,  it  would 
have  made  the  order  herein  as  a  last  resort  and  only  when  clearly 
satisfied  that  any  other  change  or  removal  would  have  resulted 
in  equally  great  or  even  greater  hardship.  But  the  court  may 
not  substitute  its  judgment  for  that  of  the  board,  and  the  evi- 
dence does  not  enable  us  to  determine  whether  other  changes 
might  have  been  made  to  accomplish  the  purpose.  As  the  pre- 
sumption is  always  in  favor  of  the  good  faith  and  fair  dealing 
of  public  officers,  it  will  be  presumed  that  such  changes  could 
not  have  been  made  without  equally  harsh  results.  While  it  is 
made  to  appear  that  the  McDowell  would  have  been  satisfied 
with  another  berth,  it  is  not  shown  that  the  removal  of  the  Mc- 
Dowell would  have  relieved  the  trouble;  and  the  same  is  true 
of  the  Humboldt.  Under  this  view  of  the  evidence,  there  is 
thus  left  nothing  (saving  as  hereafter  discussed)  upon  which 
to  base  the  court's  findings  of  the  fraudulent  motives  and  intent 
of  the  commissioners,  except  the  fact  that  the  execution  of  the 
order  would  work  to  them  great  injury;  but  this  fact,  as  has 
been  said,  is  not  determinative  upon  the  question  of  the  im- 
proper exercise  of  a  discretionary  power. 
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There  is,  however,  other  evidence  in  the  case  bearing  upon 
the  question  of  fraudulent  motive  and  which  would  have  been 
sufficient  to  support  the  finding  had  it  been  properly  admitted 
in  the  cause.  This  was  the  evidence  of  certain  of  plaintiff's 
officers  to  the  effect  that  a  man  had  represented  to  them  that 
for  two  thousand  dollars  he  could  obtain  from  the  harbor  com- 
missioners a  rescission  of  the  order  of  removal;  that  the  money 
would  be  used  in  "fixing  certain  parties"  in  order  to  allow  plain- 
tiff to  remain  at  Clay  street  wharf.  This  evidence  was  objected 
to.  It  was  not  shown  that  the  man  was  in  any  way  connected 
with  the  defendants,  or  that  any  one  of  them  authorized  or  knew 
of  his  proposal.  The  testimony,  if  admissible,  and  if  believed 
by  the  court,  would  have  a  strong  tendency  to  impugn  the  mo- 
tives of  the  commissioners,  and  upon  it  alone,  as  we  have  said, 
could  the  findings  of  the  court  in  this  regard  be  sustained.  But 
the  evidence  was  so  clearly  inadmissible  that  discussion  upon  the 
question  seems  unnecessary.  Indeed,  its  inadmissibility  is  con- 
ceded by  respondent,  who  opposes  appellant's  objection  to  it  by 
insisting  that  its  admission  was  an  immaterial  error.  But  that 
respondent's  counsel  themselves  regard  it  as  material  is  suffi- 
ciently shown  by  their  discuBsion  of  this  very  evidence  when  in 
their  brief  they  are  considering  the  proof  of  fraudulent  motive. 

The  judgment  and  order  axe  therefore  reversed,  and  the  cause 
remanded. 

McFarland,  J.,  Temple,  J.,  Van  Fleet,  J.,  Garoutte,  J.,  Har- 
rison, J.,  and  Beatty,  C.  J.,  concurred. 


[Sac.  No.  227.    Department  One.— October  15,  1807.] 

POWELL  S.  LAWSON,  Appellant,  v.  ADOLPHDS  HEWELL 
et  al.,  Bespondents. 

VOLUVTABT    BOGIETIB8  — DiSGIPLINK    OF    MSMBER  OT  ROTAL  AboH  MaSONS  — 

Rules— Impbopeb  Suit  to  Rkstbain  Tbial— Demurreb  to  Complaikt.— An 
action  will  not  lie  to  restrain  a  voluntary  society  of  Royal  Arch  Ma- 
sons from  proceeding  in  accordance  with  their  mles  with  the  trial  of 
a  member  npon  charges  of  havins:  violated  the  disciplinary  laws  of 
the  order,  and  a  complaint  in  such  action  which  does  not  charge  that 
the  proceedings  taken  against  him  are  not  in  accordance  with  the 
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roles  of  the  order,  or  that  he  has  been  deprived  of  any  privileges  ac- 
corded by  these  rules,  and  which  does  not  state  that  the  rule  which 
he  is  charged  with  violating  was  not  regularly  and  properly  adopted 
by  the  grand  chapter,  and  did  not  receive  the  approval  of  a  majority 
of  the  members  of  that  body,  but  only  charges  in  general  terms  that 
the  rule  was  the  result  of  a  conspiracy,  and  that  the  charges  pre- 
ferred and  the  proceedings  taken  against  him  are  part  of  the  con- 
spiracy,  does  not  state  a  cause  of  action,  and  a  demurrer  thereto  is 
properly  sustained. 

Id.—- RuiiBs,  Matter  or  Govtbact— DiscxPLim  Agrbxd  Upor— Jubisdictxov  or 
GousTs.— The  rules  adopted  by  those  who  associate  themselves  in  a  vol- 
untary fraternal  organization,  prescribing  conditions  of  membership 
or  of  its  continuance,  and  laws  of  conduct  for  members,  with  penal- 
ties for  their  violation,  and  the  tribunal  and  mode  in  which  the  of- 
fenses shall  be  determined  and  the  penalty  enforced,  constitute  their 
agreement,  and,  if  not  contravening  some  law  of  the  land,  are  re- 
garded in  the  same  light  as  the  terms  of  any  other  contract,  and  the 
members  must  be  regarded  as  having  voluntarily  submitted  them- 
selves by  agreement  to  the  disciplinary  power  of  the  body  in  accord- 
ance with  its  rules;  and  the  courts  will  not  interfere  unless  there  is 
involved  the  determination  of  some  civil  or  property  right,  and  then 
their  jurisdiction  is  limited  to  inquiring  whether  the  rules  prescribed 
by  the  organization  for  the  determination  of  the  right  have  been  fol- 
lowed. 

Is.^Adoptioii  of  Rulb  bt  Majority  Votb— Charos  of  Cokspibact  Ihappu- 
GABLB.— It  is  a  misu^  of  terms  to  charge  that  the  vote  of  a  majority  of  the 
members  of  a  representative  body  adopting  a  rule  of  conduct  is  the 
result  of  a  conspiracy;  nor  can  the  term  ''conspiracy"  be  predicated 
of  the  deliberate  vote  of  a  governing  body. 

I]).~P0WSB  AHO  DlSCRBTIOn  OF  GOVEBNIMG  BODY— IkTBBFBBXNCB  OF  G0UBS8.— 

The  duly  choHen  and  authorized  representatives  of  the  members  of 
an  order  are  vested  with  power  and  discretion  to  determine  what  is 
for  the  best  interests  of  the  order,  and  what  shall  be  its  internal 
economy,  or  whether  a  change  therein  is  demanded,  and  the  courts 
have  no  standard  by  which  to  determine  the  propriety  of  its  rules, 
nor  will  they  take  cognizance  of  matters  arising  under  and  in  accord- 
ance with  them,  nor  interfere  with  questions  of  policy,  doctrine,  or 
discipline,  nor  with  the  discretion  of  the  governing  body,  anless  there 
is  an  arbitrary  invasion  of  private  rights. 

Iik^RxnBVSS  OF  DisciPLiiixn  Mxhbbb— Riqht  of  Appbal  Bzclusivb.— Where 
a  disciplined  member  has  received  notice  of  a  hearing  upon  a  charge 
of  having  violated  a  rule  of  the  order,  and  is  being  tried  in  accord- 
ance with  its  rules,  and  has  a  right  of  appeal  to  the  grand  chapter 
from  any  adverse  decision  at  the  hearing,  so  long  as  he  has  this 
right  of  redress  within  the  order,  he  has  no  right  to  invoke  the  aid 
of  the  courts. 

Id.— Contract  of  MBMBBSB-^HAiffox  of  Rulbs.— The  oontractoal  relation  be- 
tween the  members  of  a  voluntary  association  is  to  be  determined  by 
a  consideration  of  the  entire  body  of  the  rules  governing  the  associa* 
tion,  and  is  not  limited  to  those  existing  at  the  time  of  a  member 
becoming  such;  and  unless  the  rules  have  placed  a  limitation  upon 
the  power  of  the  association  to  make  any  change  or  amendment 
therein,  any  amendment  or  change  adopted  In  accordance  with  the 
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mode  proYided  by  the  association  therefor  is  binding  apon  each  of 
the  members. 

Id.— Iksuffxcibnt  Plxadiho  as  to  Nbw  Rxtlb.— The  ayerment  in  the  com- 
plaint by  a  disciplined  member  that  the  attempt  to  expel  the  plain- 
tiff is  a  violation  of  the  contract  with  him,  and  that  the  adoption  of 
the  mle  under  which  his  expulsion  is  sought  created  a  new  condition 
in  his  contract,  and  was  in  violation  of  the  constitution  and  laws  of 
the  order,  is  insufficient,  in  the  absence  of  averments  showing  the 
particulars  of  the  contract  of  membership,  and  wherein  it  will  be 
violated,  or  the  particular  provision  of  the  constitution  which  was 
violated  by  the  adoption  of  the  rule. 

Id.— Intbbxst  in  Pbopbbtt  Incidsntal  to  Mbmbbbshif— Fobfkiturs  of  Msm- 
BBBSHip— JuBiSDiCTiOR  OF  GouBTS.— The  interest  of  a  member  in  the  prop- 
erty of  the  order  accumulated  by  the  payment  of  annual  dues  by  the 
members,  and  his  right  to  participate  in  its  disposition,  and  to  be  as- 
sisted therefrom  in  case  of  need  or  distress,  is  merely  incidental  to 
his  membership,  and  will  cease  upon  his  ceasing  to  be  a  member,  and 
does  not  constitute  any  such  Interest  in  property  as  will  prevent  his 
expulsion,  if  he  has  forfeited  his  right  of  membership  by  reason  of 
his  conduct,  or  give  to  the  courts  the  right  to  prevent  the  investiga- 
tion of  the  charge,  or  to  determine  its  sufficiency. 

APPEAL  from  a  judgment  of  the  Superior  Cotirt  of  Sacia- 
mento  County.    A.  P.  Catlin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  A.  Elliott,  and  HoU  &  Dunn,  for  Appellant. 

Benefits  in  a  voluntary  mutual  benefit  society  constitute  the 
property  rights  of  members,  and  are  subject  to  the  control  of  the 
courts.  {Dolanv.  Good  Samaritan  CourtyA.  0.  F,^  128  Mass. 
437;  State  v.  Nicholas,  78  Iowa,  747;  Gorman  v.  Russell,  14  Cal. 
532;  18  Cal.  688;  Robinson  v.  Exempt  Fire  Co.,  103  Cal.  1;  42 
Am.  St.  Rep.  93;  Olery  v.  Broxon,  51  How.  Pr.  92;  Otto  v.  Jour- 
neymen etc.  Union,  etc.,  75  Cal.  308;  7  Am.  St.  Rep.  156.) 
The  relation  sustained  by  plaintiff  toward  the  order  of  Royal 
Arch  Masons  was  contractual  and  governed  solely  by  the  laws 
of  contract.  (Bacon  on  Benefit  Societies,  2d  ed.,  sees.  28,  37,  91, 
p.  40;  Hyde  v.  Wood,  94  U.  S.  523;  Protchett  v.  Shaeffer,  11 
Phila.  169;  Leech  r.  Harris,  2  Brew.  587;  Huston  v.  Reut- 
linger,  91  Ky.  333;  34  Am.  St.  Rep.  225.)  A  change  or  amend- 
ment of  the  contract  could  not  be  made  without  plaintiff's  con- 
sent. {Hogan  v.  Pacific  Endowment  League,  99  Cal.  257;  Smith 
V.  Smith,  3  Desaus.  Eq.  557. )  Courts  of  equity  will  grant  relief  by 
injunction  in  aid  of  members  of  unincorporated  benevolent  asso- 
ciations when  unjustly  dealt  with  by  the  society.    (3  Pomeroy's 
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Equity  JariBprudenoe,  2073;  Fisher  v.  Keane^  L.  R.  11  Ch.  Div. 
353;  Lowfif  tJ.  Read,  3  Brew.  452;  Leech  v.  Ff arris,  supra; 
Olery  v.  Brown,  supra;  Kerr  on  Injunctions,  562.)  Courts  will 
take  jurisdiction  where  the  property  rights  are  only  incidental 
to  the  main  object  of  the  organization.  {Oonnan  v,  Russell,  14 
Cal.  532;  18  Cal.  688;  Otto  v.  Journeymen  etc.  Union^  etc.,  supra; 
Huston  V.  Reutlinger,  supra;  Metropolitan  Baseball  Club  v.  Sim-- 
nions,  17  Week.  Not.  Cas.  153;  Robinson  v.  Templar  Lodge,  99 
Cal.  1;  People  v»  Musical  etc.  Union,  118  N.  Y.  1;  Fritz  v.  Muck, 
62  How.  Pr.  69.) 

Myrick  &  Deering,  and  McKune  &  George,  for  Respondents. 

The  allegations  of  the  complaint  as  to  conspiracy  are  not 
admitted  by  the  demurrer.  (Mead  v.  Stirling^  62  Conn.  586.) 
The  society  must  enact  and  construe  its  own  laws,  and  enforce 
its  own  discipline  without  interference  from  the  court.  (Nib- 
lack's  Voluntary  Societies,  sees.  74,  113,  133;  Chase  v.  Cheney, 
58  HI.  509;  11  Am.  Rep.  95;  Rigby  v.  Connol,  L.  R.  4  Ch.  Div.  482 ; 
Burke  v.  Roper,  79  Ala.  138;  Supreme  Lodge  etc.  r.  Knight,  117 
Ind.  497;  Belton  v.  Hatch,  109  N.  Y.  594;  4  Am.  St  Rep.  495; 
Olery  v.  Brown,  51  How.  Pr.  92;  Hiss  v.  Bartlett,  63  Am.  Dec. 
776;  Black  etc.  Smithes  Soc.^  v.  Vandyke,  30  Am.  Dec.  263; 
People  V.  Board  of  Trade,  80  111.  134;  Robinson  v.  Yates  City 
Lodge,  86  111.  598;  StaU  v.  Odd  Fellows  Grand  Lodge,  8  Mo.  App. 
148.)  The  power  to  change  rules  is  incident  to  the  order. 
(Niblack  on  Benefit  Societies,  sec.  114;  Fugure  v.  Mutual  Soc.^ 
46  Vt.  369;  Richardson  v.  Society,  58  N.  H.  189;  Stohr  v.  Musi- 
cal Fund  Soc,  82  Cal.  557;  Supreme  Commandery  v.  Ainsworth, 
71  Ala.  449;  46  Am.  Rep.  332;  St.  Patrick  etc.  Soc.  v.  McVey,  92 
Pa.  St.  512;  Lewis  v.  Wilson,  121  N.  Y.  287;  Supreme  Lolge  v. 
Knight,  supra.)  A  member  must  first  exhaust  his  remedies  in 
the  society  before  he  can  appeal  to  the  court.  {Mead  v.  Stir- 
ling, supra;  Lafond  v.  Deems,  81  N.  Y.  508;  White  v.  Brow- 
nell,  2  Daly,  329;  Osceola  Tribe  of  Red  Men  v.  Schmidt,  67 
Md.  98;  Chamberlain  v.  Lincoln,  129  Mass.  70;  Karcher  v.  Su- 
preme Lodge  etc.,  137  Mass.  368;  Levy  v.  Magnolia  Lodge,  110 
Cal.  297.)  The  rights  of  a  member  in  respect  of  property  be- 
longing to  the  association,  are  not  property  interests  entitling 
him  to  appeal  to  the  courts.     {State  v.  Odd  Fellows  Orand 
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Lodgers  Mo.  App.148;  Niblackon  Benefit  Societies,  sec.  126-28; 
White  V.  Brownelly  supra.) 

B^AREISON,  J. — The  plaintiflE  haB  been  for  many  years  a 
member  in  good  standing  of  Sacramento  Chapter  No.  3  of  Royal 
Arch  MasoDS,  an  unincorporated  association  organized  at  Sacra- 
mento, end  one  of  the  subordinate  chapters  of  the  grand  chap- 
ter of  Royal  Arch  Masons  of  this  state.  The  grand  chapter  of 
Royal  Arch  Masons  is  the  governing  body  of  the  subordinate 
chapters  and  of  the  members  thereof,  and  is  composed  chiefly 
of  representatives  from  the  several  subordinate  chapters^  and  has 
sucb  powers  as  are  granted  to  it  by  its  constitution  and  by-laws^ 
rules,  regulations,  and  decisions  based  upon  said  constitution. 
There  are  two  bodies  existing  and  active  in  this  state,  known  as 
the  Ancient  and  Accepted  Scottish  Rite,  one  of  which  was  or- 
ganized under  the  authority  of  the  Supreme  Council  of  the  An- 
cient and  Accepted  Scottish  Rite  of  the  United  States  of  Amer- 
ica, their  territories  and  dependencies,  commonly  known  as  the 
United  States  jurisdiction,  and  the  other  is  organized  under  the 
authority  of  what  is  known  as  the  southern  jurisdiction  of  the 
Ancient  and  Accepted  Scottish  Rite.  In  1887  the  Grand  Chap- 
ter of  Royal  Arch  Masons  adopted  a  resolution  designating  cer- 
tain bodies  whose  degrees  of  Masonry  and  orders  of  knighthood 
it  acknowledged  to  be  legitimate  and  genuine,  and  declared  that 
any  Royal  Arch  Mason  who  should  thereafter  take  or  receive 
any  so-called  Masonic  degree  or  order  of  knighthood  from  any 
man  or  body  of  men  not  thus  acknowledged  to  be  legitimate 
and  gentiine,  or  who  shoidd  be  present  at  or  assist  in  conferring, 
or  should  solicit  anyone  to  take,  receive,  or  apply  for  any  Ma- 
sonic degree  or  order  of  knighthood  except  from  one  of  the 
bodies  acknowledged  to  be  legitimate  and  genuine,  should  be 
liable  to  be  expelled  from  all  the  rights  and  privileges  of  a 
Royal  Arch  Mason.  In  the  Masonic  bodies  thus  designated  as 
legitimate  and  genuine  the  Ancient  and  Accepted  Scottish  Rite, 
organized  under  the  authority  of  what  is  known  as  the  southern 
jurisdiction,  was  included,  and  that  organized  under  the  author- 
ity of  what  is  known  as  the  United  States  jurisdiction  was  ex- 
cluded. 

Section  1  of  article  XXIV  of  the  constitution  of  the  Grand 
Chapter  of  Royal  Arch  Masons  provides  that  when  any  member 
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of  a  chapter  shall  be  aecused  of  unmasonic  conduct,  charges  to 
that  effect  may  be  preferred  in  writing  by  any  Royal  Arch  Mason 
in  good  standing,  and  shall  be  presented  to  the  high  priest  of 
the  chapter  having  jurisdiction  thereof,  and  it  is  also  provided 
by  the  rules  of  the  grand  chapter  that  upon  the  application  of 
said  high  priest  the  grand  high  priest  may  transfer  the  trial 
of  the  accused  from  the  chapter  of  which  he  is  a  member  to  some 
other  chapter,  whenever  in  his  judgment  such  transfer  is  neces- 
sary or  expedient.  In  May,  1895,  the  defendant^  Vermilyea,  a 
member  of  said  Sacramento  Chapter  No.  3,  presented  a  charge 
in  writing  against  the  appellant  to  the  defendant  Boyd,  who  vras 
the  high  priest  of  said  chapter,  charging  him  with  conduct  un- 
becoming a  Royal  Arch  Mason,  in  that  he  did  in  February,  1895, 
openly  solicit  another  member  of  said  chapter  to  apply  for,  take, 
and  receive  the  so-called  degrees  in  the  Ancient  and  Accepted 
Scottish  Rite  claiming  its  authority  under  the  United  States 
jurisdiction,  and  also  that  he  was  and  had  for  a  long  time  been 
an  active  member  of  a  body  of  Masons  claiming  to  be  acting  un- 
der a  charter  from  the  United  States  jurisdiction  of  the  An- 
cient and  Accepted  Scottish  Rite.  Upon  the  presentation  of 
these  charges,  the  defendant  Boyd  forwarded  the  same  to  the 
defendant  Hewell,  who  was  the  grand  high  priest  of  the  grand 
chapter,  and  that  oflBicer  directed  that  the  trial  of  the  plaintiff 
upon  these  charges  be  transferred  to  Stockton  chapter.  No.  28. 
Thereupon  the  plaintiff  was  summoned  by  the  last-named  chap- 
ter to  appear  and  answer  said  charges,  and  to  be  tried  thereon 
at  its  hall  in  Stockton,  on  August  5,  1896.  The  members  of 
said  Stockton  chapter  are  also  made  defendants  herein.  The 
present  action  was  brought  to  restrain  the  defendants  from  pro- 
ceeding with  the  trial  of  said  charges.  A  demurrer  to  the  com- 
plaint was  sustained,  and  the  plaintiff  has  appealed  from  the 
judgment  entered  thereon. 

Individuals  who  associate  themselves  in  a  voluntary  fxatemal 
organization  may  prescribe  conditions  upon  which  membership 
in  the  association  may  be  acquired,  or  upon  which  it  may 
continue,  and  may  also  prescribe  rules  of  conduct  for  them- 
eelves  during  their  membership,  with  penalties  for  their  vio- 
lation, and  the  tribunal  and  mode  in  which  the  offenses  shall 
be  determined  and  the  penalty  enforced.  These  rules  con- 
stitute their  agreement,  and  unless   they  contravene  some  law 
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of  the  land  are  regarded  in  the  same  light  aa  the  terms  of  any 
other  contract.  Organizations  of  this  character  are  not  recog- 
nized as  legal  bodies^  or  as  entitled  to  recognition  in  courts  for 
the  enforcement  of  their  rules^  unless  there  is  also  inyolved  the 
determination  of  some  civil  rights  or  Bome  right  of  property^ 
and  in  these  cases  courts  aie  limited  to  inquiring  whether  the 
rules  prescribed  by  the  organization  for  the  determination  of  the 
right  have  been  followed.  In  all  matters  of  policy,  or  of  the 
internal  eoonomy  of  the  organization,  the  rules  by  which  the 
members  have  agreed  to  be  governed  constitute  the  charter  of 
their  rights,  and  courts  will  decline  to  take  cognizance  of  any 
matter  arising  under  these  rules.  Whether  the  rules  have  been 
violated,  or  whether  a  member  has  been  guilty  of  conduct  which 
authorizes  an  investigation  by  the  association  or  the  imposition 
of  the  penalty  prescribed  by  it,  is  eminently  fit  for  the  associa- 
tion itself  to  determine,  and,  if  the  investigation  is  in  accordance 
with  its  rules,  the  party  charged  has  no  groimd  of  complaint, 
since  it  is  but  carrying  into  effect  the  agreement  he  made  when 
he  became  a  member  of  the  association.  ''When  men  once  as- 
sociate themselves  with  others  as  oiganized  bands,  professing 
certain  religious  views,  or  holding  themselves  out  as  having  cer- 
tain ethical  and  social  objects^  and  subject  themselves  to  a  com- 
mon discipline,  they  have  voluntarily  submitted  themselves  to 
the  disciplinary  power  of  the  body  of  which  they  are  members^ 
and  it  is  for  that  society  to  know  its  own/'  (State  v.  Odd  Fel- 
hws?  Orand  Lodge,  8  Mo.  App.  148.  See,  also,  Niblack  on  Vol- 
untary Societies,  sec  113;  White  v,  BrowneU,  2  Daly,  829;  Mead 
V.  Sterling,  62  Conn.  586.) 

The  plaintiff  does  not  charge  in  his  complaint  herein  that  any 
of  the  proceedings  taken  against  him  have  not  been  strictly  in 
accordance  with  the  rules  prescribed  for  an  investigation  of  the 
charges  against  him,  or  that  he  has  been  deprived  of  any  privi- 
lege accorded  to  him  by  those  rules,  but  he  bases  his  complaint 
upon  the  invalidity  of  the  rule  which  he  is  charged  with  vio- 
lating. He  charges  that  the  adoption  of  the  rule  was  the  result 
of  a  conspiracy,  and  that  the  charges  preferred  against  him  and 
the  proceedings  taken  for  their  investigation  are  a  part  of  this 
conspiracy,  and  in  furtherance  of  its  objects.  It  is  not  charged 
that  the  resolutions  establishing  this  rule  were  not  regularly  and 
properly  adopted  by  the  grand  chapter,  or  that  they  did  not  re- 
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ceive  the  approval  of  a  majority  of  the  members  of  that  body; 
nor  ifi  it  claimed  that  aince  their  adoption  there  has  been  any 
attempt  to  rescind  or  modify  them.  These  rules  were  adopted 
in  1887^  and  as  there  have  been  annual  meetings  of  the  grand 
chapter  since  that  date,  composed  of  individuals  chosen  therefor 
in  each  year  by  the  subordinate  chapters,  and  no  change  has 
been  made  in  the  rule,  it  must  be  assumed  that  it  is  the  deliber- 
ate judgment  of  that  body  that  the  conditions  therein  named 
are  essential  qualifications  to  entitle  anyone  to  become  ar  remain 
a  Hoyal  Arch  Mason.  It  is  a  misuse  of  terms  to  say  that  the 
vote  of  a  majority  of  the  members  o>f  a  representative  body  is 
the  result  of  a  conspiracy;  nor  can  the  term  "conspiracy'*  be 
predicated  of  the  deliberate  vote  of  a  governing  body.  The 
charge,  moreover,  is  made  in  general  terms  and  without  any 
Hpecifications  of  fact  from  which  a  conspiracy  can  be  inferred, 
and  no  fact  is  alleged  with  reference  to  the  acts  of  the  defend- 
ants who  are  charged  as  aiding  the  conspiracy,  other  than  snch 
as  appear  to  have  been  done  for  the  purpose  of  enforcing  the 
rides  of  the  grand  chapter.  Whether  it  is  for  the  best  int^-ests 
of  the  order  that  its  members  shall  not  belong  to  any  other  or- 
ders than  those  named  in  the  resolutions  adopted  by  the  grand 
chapter,  or  whether  membership  in  the  Ancient  and  Accepted 
Scottish  Eite  of  the  United  States  jurisdiction  is  contrary  to 
the  best  interests  of  Royal  Arch  Masonry,  are  questions  pertain- 
ing solely  to  the  internal  economy  of  the  order,  and  are  purely 
of  Masonic  cognizance.  Courts  have  no  standard  by  which  to 
determine  the  propriety  of  the  rule,  and  are  not  competent  to 
exercise  any  function  in  the  matter.  "The  duly  chosen  and  au- 
thorized representatives  of  the  members  alone  are  vested  with 
the  power  of  determining  whether  a  change  is  demanded,  and 
with  their  discretion  courts  cannot  interfere.  Were  it  other- 
wise, courts  would  control  all  benevolent  asBociations,  all  corpo- 
rations, and  all  fraternities.  It  is  only  when  there  is  an  abuse 
of  discretion,  and  a  clear,  unreasonable  and  arbitrary  invasion 
of  private  rights,  that  courts  will  assume  jurisdiction  over  such 
societies  or  corporations.  With  questions  of  policy,  doctrine,  or 
discipline  courts  will  not  interfere.  Courts  will  compel  adher- 
ence to  the  charter  and  to  the  purpose  for  which  the  society 
was  organized,  but  they  will  not  do  more/'  (Supreme  Lodge 
Knights  of  Pythias  v.  Knight,  117  Ind.  489.)     The  proceedings 
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against  the  plaintiff  are  shown  by  the  complaint  to  have  been 
taken  in  strict  accordance  with  the  rules  of  the  order.  He  has 
received  notice  of  the  hearing,  and  he  has  shown  no  facts  which 
authorize  the  conclusion  that  he  will  not  receive  a  fair  and  im- 
partial hearing.  From  the  decision  at  that  hearing  he  can  seek 
redress  by  an  appeal  to  the  grand  chapter.  So  long  as  he  has 
this  right  of  redress  within  the  order  he  has  no  right  to  invoke 
the  aid  of  the  courts. 

The  averment  in  the  complaint  that  the  attempt  to  expel  the 
plaintiff  by  reason  of  his  membership  in  the  fori>idden  order 
is  a  violation  on  the  part  of  the  chapter  of  its  contract  with  him, 
as  well  as  the  averment  that  the  adoption  of  the  rule  by  the 
chapter  creates  a  new  condition  in  liis  contract,  and  is  in  viola- 
tion of  the  constitution  and  laws  of  Royal  Arch  Masonry,  and 
was  in  excess  of  its  jurisdiction,  are  unavailing  as  an  element 
in  his  cause  of  action,  in  the  absence  of  averments  showing  the 
particulars  of  this  contract  of  membership  and  wherein  it  will 
be  violated,  or  the  particular  provision  of  the  constitution  which 
was  violated  by  the  adoption  of  the  rule.  The  contractual  re- 
lation between  the  association  and  one  of  its  members  is  that 
which  exists  by  virtue  of  the  rules  of  the  association,  and  so 
long  as  the  association  acts  toward  him  in  accordance  with  these 
rules  there  is  no  violation  of  this  contract.  This  relation  is  to 
be  determined,  however,  by  a  consideration  of  the  entire  body 
of  the  rules  governing  the  association,  and  is  not  limited  to  those 
existing  at  the  time  the  individual  became  a  member.  Unless 
the  rules  at  that  time  placed  a  limitation  upon  the  power  of  the 
association  to  make  any  change  or  amendment  therein,  anv 
amendment  or  change  adopted  in  accordance  with  the  mode  pro- 
vided by  the  association  therefor  is  binding  upon  each  of  the 
members. 

The  plaintiff  does  not  show  that  any  right  of  property  belong- 
ing to  him  will  be  affected  by  the  proposed  action  of  the  chap- 
ter. His  averments  that  the  chapter,  as  well  as  the  commandeiy 
and  council  of  which  he  is  a  member,  have  accumulated  prop- 
erty by  reason  of  the  payment  by  himself  and  others  of  certain 
annual  dues  fail  to  show  that  he  has  any  severable  proprietary 
right  to  any  portion  of  this  property,  as  against  the  body  of 
which  he  is  a  member,  or  any  right  to  its  use  or  enjoyment  ex- 
cept so  long  as  he  shall  remain  a  member  of  the  body.    His  alle- 
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gations  in  this  respect  are  that  the  property  is  owned  by  him 
''in  common  with  the  other  members/'  and  that  he^  'together 
with  the  other  members^''  has  a  right  to  participate  in  the  use 
and  disposition  ot  said  property,  and  to  be  assisted  therelErom 
in  case  of  need  or  distress.  His  interest  in  the  property  thus 
appears  to  be  only  incidental  to  his  membership,  and  will  cease 
upon  his  ceasing  to  be  a  member.  If  he  has  forfeited  his  right 
of  memberehip  by  reason  of  his  conduct,  this  interest  in  the 
property  will  not  prevent  his  expulsion,  or  give  to  courts  the 
right  to  prevent  an  investigation  of  the  charge,  or  themselyeB 
to  determine  its  sufficiency. 

The  demurrer  to  the  complaint  was  praperly  sustained,  and 
the  judgment  is  affirmed. 

Van  Fleets  X,  and  Beatty,  C.  J.,  concurred. 

Hearing  in  Bank  denied. 


[Bao.  No.  IPe.    Department  One.— October  15, 1897.] 
GEOEQE  SIMMONS,  Respondent,  v.  DANIEL  McCAETHY, 

Appellant. 

Taxation— Dbbd—Vbak  of  Absxssmsnt.— Under  section  8786  of  the  Political 
CJode,  requiring  a  tax  deed  to  recite  the  matters  recited  in  the  cer- 
tificate of  sale,  and  section  3776  requiring  the  certificate  of  sale  to 
state  "the  name  of  .the  person  assessed,  the  description  of  the  land 
sold,  the  amount  paid  therefor,  and  that  it  was  sold  for  taxes,  giv- 
intr  the  amount  and  year  of  the  assessment,  and  specifying  the  time 
wiion  the  purchaser  will  be  entitled  to  a  deed,"  a  tax  deed  reciting 
that  the  property  was  assessed  "in  the  year  188  ,  for  the  year  1888 
and  1889,"  is  void  for  failure  to  state  the  year  of  the  assessment 

I©.— Statutory  Rbquirbmknts— Void  Deed.— Where  the  statute  prescribes 
the  particular  form  of  the  tax  deed,  the  form  becomes  substance, 
and  must  be  strictly  pursued  or  the  deed  will  be  held  void,  and  the 
courts  cannot  inquire  whether  the  required  recitals  are  of  material 
facts  or  otherwise. 

Id.— Cx&tificatb  of  Bala—Eyidbvcb  of  Titlb.— Such  a  deed,  when  relied  on 
as  evidence  of  title,  cannot  be  aided  by  reference  to  the  certificate 
of  sale,  or  by  showing  that  the  certificate  complied  with  the  statute. 
It  is  not  even  prima  facie  evidence  that  the  title  of  the  owner  as- 
sessed is  impaired,  and  cannot  form  the  basis  of  a  recovery. 

Id. — Amount  Paid  fob  Land— Recitals  in  Dkbd. — A  tax  deed,  reciting  that 
the  amount  of  taxes  levied  on  the  property  was  seven  dollars  and 
fifty  cents  and  that  the  costs  and  charges  which  have  since  accrued 
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thereon  amount  to  the  further  sum  of  one  dollar  and  thirty-seven 
cents,  and  also  that  the  purchaser  was  the  bidder  who  was  willing 
to  take  the  least  quantity  of  the  land,  and  pay  the  taxes,  costs,  aud 
charges  due  thereon,  "which  taxes,  costs,  and  charges,  including 
fifty  cents  for  certificate  of  sale,  amounted  to  the  sum  of  eight  dol- 
lars and  eighty-four  cents,"  and  that  the  land  was  sold  to  the  pur- 
chaser, "who  paid  the  full  amount  of  said  taxes,  costs,  and  charges,*' 
Is  Yoid,  for  failure  to  definitely  state  the  amount  paid  for  the  land, 
it  being  doubtful  therefrom  whether  the  amount  paid  was  eight  dol- 
lars and  eighty-four  cents  or  eight  dollars  and  eighty-seven  cents. 
In  such  a  case  the  maxim  de  minimi*  does  not  apply. 

In.— NoTicB  TO  Kbdskm— AFFinATiT— Sebvicb  oh  Occupant.— Under  section 
.3785  of  the  Political  Code,  a  tax  deed  issued  without  an  affidavit, 
showing  that  the  notice  of  intention  to  apply  for  a  deed  required 
thereby  to  be  given  has  been  given,  is  void.  Such  affidavit  must 
show  on  its  face  whether  the  property  was  occupied  or  unoccupied, 
and,  if  occupied,  that  the  person  upon  whom  the  notice  was  served 
was  at  the  time  occupying  it  A  mere  recital  in  the  affidavit  that 
the  notice  was  served  upon  a  lessee  of  the  property,  without  a  state- 
ment that  he  was  occupying  it,  is  insufficient,  and  parol  evidence  is 
inadmissible,  in  support  of  the  deed,  to  show  that  the  lessee  was  in 
the  occupation  thereof  at  the  time  of  the  service. 

In. — P^B  Dub  fob  Noticb. — A  mere  statement  in  the  notice  to  redeem  that 
three  dollars  would  be  due  for  the  notice,  without  a  statement  that 
such  sum  was  a  portion  of  the  "amount  then  due,"  did  nut  impair 
its  sufficiency. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Siskiyou 
County  and  from  an  order  refusing  a  new  trial.  J.  S.  Beard^ 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  F.  Lodge^  B.  S.  Taylor^  and  T.  M.  Osmont^  for  Ap- 
pellant 

James  F.  Farraher^  and  GiUis  &  Tapscott,  for  Bespondent 

HAEBISON",  J.— The  plaintifiE  brought  this  action  to  obtain 
judgment  that  he  is  the  owner  and  entitled  to  the  possession  of 
a  ceriain  mining  claim  in  Siskiyou  county^  and  that  the  adverse 
claim  of  the  defendant  thereto  is  without  right  At  the  trial 
of  the  cause  the  court  admitted  in  evidence^  against  the  objec- 
tions of  the  defendant,  a  tax  deed  for  the  premises  in  contro- 
versy, issued  to  the  plaintiff  by  the  tax  collector  of  the  county 
upon  a  sale  by  him  for  delinquent  taxes  for  the  fiscal  year  com- 
mencing July  1,  1888,  and  it  is  contended  by  the  defendant 
upon  this  appeal  that  it  was  erroneously  admitted,  and  by  rear 
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son  of  its  failure  to  comply  with  the  requirements  of  section 
3786  of  the  Political  Code  should  have  been  excluded  by  the 
court. 

Section  3786  of  the  Political  Code  requires  that  the  tax  deed 
shall  recite  the  matters  recited  in  the  certificate  of  sale,  and  by 
section  3776  the  certificate  of  sale  must  state  "the  name  of  the 
person  assessed,  the  description  of  the  land  sold,  the  amount 
paid  therefor,  that  it  was  sold  for  taxes,  giving  the  amount  and 
year  of  the  assessment,  and  specifying  the  time  when  the  pur- 
chaser will  be  entitled  to  a  deed."  The  tax  deed  in  question 
recites:  "That  said  property  was  assessed  according  to  law  in  the 
year  A.  D.  188  ,  for  the  year  1888  and  1889,  at  five  hundred 
dollars,  to  Empire  Bar  Mining  Company."  The  recital  in  the 
deed  "that  said  property  was  assessed  in  the  year  188  ,"  docs  not 
give  "the  year  of  the  assessment,"  and  is  itself  witl*out  any 
meaning.  Nor  is  this  defect  remedied  by  the  sul^sequent  state- 
ment that  the  assessment  was  "for  the  year  1888  and  1889,*' 
since  the  statute  requires  to  be  given  the  year  of  assessment; 
whereas  two  different  years  are  here  given.  Where  the  statute 
prescribes  the  particular  form  of  the  tax  deed  the  form  becomes 
substance,  and  must  be  strictly  pursued,  or  the  deed  will  be  held 
void.  And,  when  a  form  has  been  made  necessary,  it  is  not  for 
the  courts  to  inquire  whether  the  required  recitals  are  of  mate- 
rial facts  or  otherwise.  A  special  power  granted  by  statute, 
affecting  the  rights  of  individuals,  and  which  divests  the  title 
to  real  estate,  ought  to  be  strictly  pursued,  and  it  should  so  ap- 
pear on  the  face  of  the  proceedings."  (Grimm  v.  O'Connell,  54: 
Cal.  522.) 

Plaintiff  also  offered  in  evidenee  a  certificate  of  sale  in  which 
it  is  recited:  "That  said  property  was  assessed  according  to  law 
in  the  year  A.  D.  1888,  for  the  year  1889,  at  five  hundred  dol- 
lars>  to  Empire  Bar  Mining  Company."  The  deed,  as  has  been 
seen,  recites  that  it  was  assessed  "for  the  year  1888  and  18vSD." 
The  defect  in  the  deed,  however,  cannot  be  aided  by  a  refeirnce 
to  the  certificate,  or  by  showing  that  the  certificate  complied 
with  the  statute.  Unless  the  deed  shows  on  its  face  a  compli- 
ance with  the  requirements  of  section  3786,  it  is  not  even  prima 
facte  evidence  that  the  title  of  the  owner  af  the  land  assessed 
is  impaired,  and  cannot  form  the  basis  of  a  recovery.  In  the 
case  last  cited  it  was  said:  'Tlaintiff  must  recover,  if  at  all,  on 
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his  tax  deed,  supported  by  evidence  of  the  regularity  of  the  prior 
proceedings,  if  the  same  are  attacked.  He  cajinot  recover  on 
the  tax  roll  or  delinquent  lisf 

The  deed  is  also  defective  in  not  stating  "the  amount  paid" 
for  the  land  sold.     It  recites  that  the  amount  of  taxes  levied  on 
the  property  was  seven  dollars  and  fifty  cent8>  and  that  the  costs 
and  chaigce  which  have  since  accrued  thereon  amount  to  the 
further  sum  of  one  dollar  and  thirty-seven  cents.    It  also  recites 
that  the  plaintiff  was  the  bidder  who  was   willing  to  take  the 
least  quantity  of  said  land,  end  pay  the  taxes,  costs,  and  charges 
due  thereon,    ''which  taxes,  costs,  and   charges,  including  fifty 
cents  for  the  certificate  of  sale,  amounted  to  the  sum  of  eight 
dollars  and  eighty-four  cents,"  and  that  the  land  was  sold  to  the 
plaintiff,  ''who  paid  the  ftdl  amount  of  the  said  taxes^  costs,  and 
charges."    Instead  of  stating  the  "amount  paid,"  this  amount 
can  be  ascertained  only  by  reference  to  other  recitals  in  the  deed, 
and  upon  such  reference  it  is  left  in  doubt  whether  the  amount 
paid  was  eight  dollars  and  eighty-four  cents,  as  just  recited,  or 
whether  the  amount  of  eight  dollars  and  eighty-seven  cents,  re- 
cited in  a  prior  portion  of  the  deed,  was  "the  full  amount  of 
the  taxes,  costs,  and  charges"  paid  by  him.    It  is  not  enough  to 
say  that  the  difference  is  trifling.     The  maxim  de  minimis  has 
no  application  in  proceedings  to  transfer  title  by  virtue  of  stat- 
utory proceedings  for  the  enforcement  of  a  tax.     {Treadwell  v. 
Patterson,  51  Cal.  637.)    In  such  proceedings  no  requirement  of 
the  statute  can  be  disregarded.     The  amount  of  the  taxes,  as 
well  as  the  amount  paid  for  the  land  sold,  was  capable  of  exact 
ascertainment,  and,  when  the  statute  requires  this  amount  to 
be  stated  in  the  deed,  an  erroneous  statement  is  no  better  than 
an  entire  omission.     "The   form   required   becomes   sulstance, 
and  must  be  strictly  pursued  or  the  deed  will  be  held  void.'* 
{Orimm  v,  O^Connelly  supra.) 

It  is  recited  in  the  tax  deed  that  the  plaintiff,  "thirty  days 
prior  to  the  application  for  a  deed,  served  upon  William  N.  Qott 
and  Empire  Bar  Mining  Company,  the  occupants  of  the  prop- 
erty purchased,"  a  notice  of  his  intention  to  apply  for  a  deed, 
as  required  by  the  provisions  of  section  3785  of  the  Political 
Code,  and  also  that  he  had  filed  with  the  tax  collector  "an  affi- 
davit showing  that  notice  has  been  given  to  the  occupant  of  the 
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property*'  as  required  by  law,  and  that  said  affidavit  had  been 
filed  with  the  tax  collector.  The  plaintiflE  also  offered  in  evi- 
dence this  affidavit  and  a  copy  of  the  notice  served  by  him  an- 
nexed thereto.  The  affidavit  states:  "That  on  the  fourteenth 
day  of  March,  1890,  he  personally  served  upon  William  N.  Gott, 
the  lessee  of  the  said  property,  a  written  notice,  of  which  the 
foregoing  is  a  copy,  by  delivering  said  notice  to  William  N.  Gott, 
in  said  county/'  The  court  then  permitted  plaintiff  to  show, 
agaiust  the  objections  of  the  defendant,  that  at  the  time  the  no- 
tice was  served  Gott  was  occupying  the  mining  claim  under  a 
lease  from  the  Empire  Bar  Mining  Company, 

Section  3785  of  the  Political  Code  requires  the  purchaser  at 
a  tax  sale  to  "serve  upon  the  owner  of  the  property  purchased, 
or  upon  the  person  occupying  the  property,  if  said  property  is 
occupied,  a  written  notice"  containing  certain  statements,  and 
declares  that  "no  deed  of  the  property  sold  at  a  delinquent  tax 
sale  shall  be  issued  by  the  tax  collector,  or  any  oth«r  officer,  to 
the  purchaser  of  such  property  until  after  such  purchaser  shall 
have  filed  with  such  tax  collector,  or  other  officer,  an  affidavit 
showing  that  the  notice  hereinbefore  required  to  be  given  has 
been  given  as  herein  required,  which  said  affidavit  shall  be  filed 
and  preserved  by  the  tax  collector  as  other  files,  papers,  and  rec- 
ords kept  by  him  in  his  office."  This  provision  is  a  limitation 
upon  the  power  of  the  tax  collector  to  issue  such  deed,  and  ren- 
ders void  any  deed  issued  by  him  without  requiring  a  compli- 
ance with  the  provision.  The  affidavit  is  the  basis  upon  which 
the  tax  collector  is  to  act,  and  the  conditions  upon  which  his 
power  to  issue  the  deed  arises  must  appear  by  the  affidavit.  In 
the  language  of  the  section,  he  cannot  issue  a  deed  until  after 
the  purchaser  shall  have  filed  with  him  an  affidavit  "showinp^ 
that  the  notice  herein  required  to  be  given  has  been  given,  as 
herein  required.'*  If  the  affidavit  shows  that  the  notice  was 
served  upon  any  person  other  than  the  one  to  whom  the  prop- 
erty was  assessed,  it  must  also  show  that  the  person  so  served 
was  one  upon  whom  the  purchaser  was  authorized  to  serve  the 
notice. 

If  the  service  is  not  made  upon  the  owner,  it  must  be  i)06ted 
upon  the  property  if  it  is  unoccupied;  or,  if  it  is  occupied,  it 
must  be  served  upon  the  person  occupying  it.  It  is  incumbent, 
then,  upon  the  purchaser  to  show  by  his  affidavit  whether  the 
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property  was  occupied  or  unoccupied,  and,  if  occupied,  that  the 
person  upon  whom  the  notice  was  served  was  at  the  time  oc- 
cupying it.  The  tax  collector  may  have  personal  knowledge 
that  the  person  upon  whom  the  notice  was  served  was  occupying 
the  property,  but  such  knowledge  is  insufficient  to  authorize 
him  to  issue  the  deed.  The  fact  must  be  made  to  appear  by  the 
affidavit,  which  is  to  be  filed  and  form  a  part  of  the  records  of 
his  office.  The  legislature  has  made  this  record  essential  to  the 
transfer  of  the  title  to  the  purchaser,  and  parol  evidence  can- 
not be  substituted  for  the  record  thus  required.  In  Hall  v. 
Capps,  107  Cal.  613,  it  was  held  incompetent  to  show  by  parol 
evidence  that  the  premises  were  unoccupied,  and  that  under  an 
affidavit  which  showed  that  the  notice  had  been  posted  upon  the 
property,  without  also  showing  that  it  was  at  the  time  unoccu- 
pied, the  tax  collector  had  no  power  to  issue  the  deed,  saying: 
"His  power  comes  not  alone  from  the  existence  of  the  facts,  but 
from  the  proof  of  their  existence,  made  in  the  manner  specified 
in  the  statute,  and  the  mode  becomes  the  measure  of  his  power.'* 
As  was  said  in  that  case,  so  in  the  present  case  may  it  be  said 
that  the  very  fact  stated  in  the  affidavit  may  be  true,  and  yet 
the  land  may  have  been  unoccupied,  or  the  service  may  not  have 
been  made  upon  the  person  who  was  occupying  the  land.  It 
did  not  follow,  even  if  Qott  were  the  lessee  of  the  property,  that 
he  was  occupying  it,  or  that  it  was  occupied  by  anyone;  and, 
as  the  tax  collector  could  look  only  to  this  affidavit  for  his  au-  . 
thority,  the  recital  in  his  deed  that  the  affidavit  showed  that  the 
notice  had  been  served  upon  the  occupant  was  unauthorized, 
and  was  overcome  by  the  production  of  the  affidavit  itself. 

The  statement  in  the  notice  to  redeem,  that  three  dollars  would 
be  due  for  the  notice,  did  not  impair  its  sufficiency.  The  notice 
did  not  purport  to  state  that  this  was  a  portion  of  the  "amount 
then  due,"  as  was  the  case  of  Reed  v.  Lyon,  96  Cal.  501. 

As  the  judgment  must  be  reversed  for  the  errors  in  receiving 
the  tax  deed  and  affidavit  in  evidence,  it  is  unnecessary  to  con- 
sider the  other  errors  which  are  assigned,  as  upon  a  new  trial 
they  may  not  arise  or  may    be  obviated. 

The  judgment  and  order  denying  a  new  trial  are  reversed  and 
a  new  trial  granted. 

Van  Fleet,  J.,  concurred. 
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BEATTY,  C.  J.,  concurring. — ^I  concur  upon  the  ground  that 
the  affidavit  did  not  show  a  proper  service  of  the  notice  to  xe- 
deem. 


[8ac.  No.  204.    Department  One.— October  15, 1897.] 

J.   M.   PUQH,  Respondent,  v.  PORTEB  BROTHEBS   COM- 
PAJ^Y,  Appellant 

Bali  ov  Gooda  bt  Factob— Guabantt  or  Fixbd  Pbics— Bbbach  or  Issrauo- 
TI0H8— MxASURB  or  DAMAaK8.~In  case  of  a  guaranty,  by  a  factor  that 
the  goods  of  the  principal  consigned  to  him  for  sale  shall  yield  not 
less  than  a  fixed  price,  the  breach  of  his  promise  renders  him  liable 
as  a  guarantor  for  the  amount  which  he  has  promised,  irrespectire 
of  the  value  of  the  goods,  or  of  the  price  at  which  he  sold  them,  aud 
the  rule  that  where  the  factor  has  been  instructed  by  his  principal  n(»t 
to  sell  the  consigned  goods  below  a  fixed  price,  and  they  are  sold  be- 
low that  price,  in  yiolation  of  his  instructions,  the  measure  of  dam- 
ages is  merely  the  actual  damage  or  loss  sustained  by  the  princi- 
pal, consisting  not  of  the  difference  between  the  .selling  price  and  the 
price  fixed  by  the  principal,  but  of  the  difference  between  that  price 
and  the  actual  ynlue  of  the  goo«is,  has  no  application  to  a  recovery  fur 
breach  of  the  contract  of  guaranty. 

Id.— Liability  or  Factor  as  Guarantor.— The  liability  of  the  factor  as  a 
guarantor  that  the  goods  shall  l^e  sold  for  not  less  than  a  fixed  price, 
becomes  absolute  upon  a  sale  for  cash,  or,  if  upon  credit,  upon  the  ex- 
piration of  the  term  of  credit. 

Id.— NRGLiaBKCR  or  Factor— Fa iluri  to  OBTAiir  Best  Markbt  Peics  rox 
Raisins— Evidence— Markst  Value  at  Place  or  Sale.— Upon  the  trial 
of  a  cause  of  action  based  upon  the  alleged  negligence  of  a  factor  in 
failing  to  obtain  the  best  market  price  for  raisins  consigned  to  him  for 
the  purpose  of  being  shipped  and  sold  in  Chicago,  the  market  price 
in  Chicago  is  the  basis  of  the  defendant's  liability,  and  their  market 
value  at  the  place  of  shipment  is  immaterial,  and  should  not  be  ad- 
mitted in  proof,  where  the  market  value  in  Chicago  can  be  directU? 
shown,  and  it  is  prejudicial  error  to  refuse  to  permit  evidence  to  be 
received  of  what  was  the  market  price  of  raisins  in  Chicago  at  the 
time  of  sale. 

Is.— Order  not  to  Sell  withottt  Instructions— Conversion— Measure  or 
Damaq Es.— Where  a  lot  of  raisins  was  to  be  shipped  from  Fresno  to 
Chicago  and  held  there  by  the  factor  until  orders  were  received  from 
the  principal  to  sell  them,  a  sale  by  the  factor  without  receiving  such 
orders  is  a  conversion  of  them,  for  which  their  value  in  Chicago  con- 
stitutes the  measure  of  damages. 

Id.— AvBRAOB  Price  or  Raisins— Shipment  at  DirrBRSNT  Dates- Evidbnob 
or  Value.- The  average  price  of  an  average  crop  of  raisins  for  the  entire 
•eaaon  is  not  admisbible  as  evidence  of  the  value  of  raisins  shipped  for 


Oct.  1897.]     PuQH  V.  Porter  Brothers  Co.  629 

sale  in  Chicago  at  different  dates;  and  no  evidence  of  any  average 
price  of  the  raisins  could  affect  or  vary  the  liability  of  the  factor  us 
a  guarantor  of  a  fixed  price;  nor  could  any  evidence  be  received,  lo 
measure  the  liability  of  the  factor  for  negligence,  of  any  price  of  raisins 
antedating  their  receipt  by  the  factor;  but  the  proper  course,  in  case 
of  shipment  of  raisins  at  different  dates,  is  to  show  the  value  in  the 
Chicago  market  of  each  lot  of  raisins  shipped  within  a  reasonable 
time  after  their  receipt  by  the  factor  to  allow  of  their  arrival  and  sale 
in  Chicago. 
Id.— EsTOPPBL— Pleadino— EvinEHCit— Renmtion  of  Accounts— Receipt  of 
PaocEEDe—NEaLiaENCE.— Where  no  estoppel  was  pleaded  by  the  defend- 
ant, nor  any  issue  of  fact  of  that  character  submitted  to  the  jury,  mere 
evidence  concerning  the  receipt  by  the  plaintiff  and  his  assignors  of 
the  accounts  rendered  to  them  by  the  defendant,  and  of  their  receipt 
of  the  proceeds  of  sales  as  shown  by  the  account  cannot  be  said,  as 
matter  of  law,  to  estop  them  from  recovering  any  damages  sustained 
by  reason  of  the  defendant's  negligence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno, 
County  and  from  an  order  denying  a  new  trial.  J.  B.  Webb, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  L.  Cory,  and  Wiley  J.  Tinnin,  for  Appellant 

Frank  H.  Short,  for  Eespondent. 

HAEETSO?r,  J. — The  plaintiff  is  a  raisin  grower  in  Fresno 
county,  and  the  defendant  is  a  corporation  engaged  in  the  busi- 
ness of  shipping  fruits  from  different  points  in  this  state  to  east- 
em  states  and  selling  them  on  commission.  In  1892  the  plaintiff 
consigned  and  delivered  to  the  defendant,  at  Fresno,  a  quantity 
of  raisins  for  shipping  and  sale  to  his  account,  and  they  were 
shipped  by  the  defendant  to  Chicago  and  there  sold  by  it.  The 
defendant  rendered  an  account  of  its  sales  to  the  plaintiff,  and, 
after  deducting  its  advances  and  the  expenses  incurred  and  its 
commission,  paid  him  the  balance.  It  is  claimed  by  the  plaintii! 
that  the  defendant,  as  a  consideration  for  such  consignment, 
guaranteed  to  him  that  upon  the  sale  of  the  raisins  it  would  ac- 
count and  pay  to  him  not  less  than  four  and  a  half  cents  per 
pound  net.  The  present  action  is  brought  to  recover  the  differ- 
ence between  this  amount  and  the  amount  received  by  the  plain- 
tiff. The  complaint  is  framed  in  three  counts,  one  charging  the 
defendant  with   negligence  in  the  shipment   and   sales  of   the 
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raisins,  by  which  it  failed  to  obtain  their  value;  the  second  alleg- 
ing the  aforesaid  contract  of  guaranty  and  its  breach,  and  another 
for  a  sale  and  delivery  of  the  raisins  to  the  defendant  at  the  rate 
of  four  and  a  half  cents  per  pound.  At  the  trial  no  claim  was 
made  under  the  last  count.  The  plaintiff  has  also  joined  in  his 
complaint  two  other  causes  of  action  of  the  same  nature,  assigned 
to  him  by  other  shippers — ^M.  B.  Silver  and  A.  J.  Brooks.  A  ver- 
dict was  rendered  in  favor  of  the  plaintiff,  and  from  the  judg- 
ment rendered  thereon  and  from  an  order  denying  a  new  txial 
the  defendant  has  appealed. 

There  was  evidence  before  the  jury  tending  to  show  that  the 
defendant  made  the  agreement  of  guaranty  with  the  plaintiff 
claimed  by  him,  and  also  with  his  assignor.  Silver.  To  the  ex- 
tent, therefore,  that  the  verdict  rests  upon  the  implied  finding 
by  the  jury  that  such  an  agreement  was  made,  it  must  be  accepted 
as  correct,  and  as  the  defendant  does  not  challenge  the  correct- 
ness of  the  amount  it  is  unnecessary  to  consider  the  effect  upon 
the  verdict  of  not  showing  that  such  agreement  was  made  with 
the  plaintiff's  assignor.  Brooks. 

It  is  contended  by  the  appellant,  however,  that,  notwithstand- 
ing such  guaranty,  it  is  liable  only  for  negligence  in  making  the 
sales,  and  that,  even  if  such  negligence  be  shown,  the  plaintiff 
can  recover  only  the  difference  between  the  actual  value  of  the 
raisins  at  the  time  they  were  sold  and  the  amount  for  which  they 
were  sold;  that  as  it  appears  that  the  raisins  were  sold  by  it  for 
their  full  value  at  the  time  of  the  sale,  the  plaintiff  has  sustained 
no  injury,  and  consequently  is  not  entitled  to  any  recovery.  In 
support  of  this  contention,  several  authorities  are  cited  to  the 
effect  that  where  a  factor  has  been  instructed  by  his  principal 
not  to  sell  the  consigned  goods  below  a  certain  price,  and  in  vio- 
lation of  his  instructions  sells  them  below  that  price,  the  measure 
of  damages  is  not  the  difference  between  the  price  at  which  they 
are  sold  and  the  price  limited  by  the  consignor,  but  is  the  actual 
damage  or  loss  sustained  by  the  principal;  that  if  in  fact  the 
goods  were  of  no  greater  value  than  that  at  which  they  were  sold, 
the  principal  has  sustained  no  loss,  and  can  recover  no  damages 
from  the  factor.  (Blot  v.  Boiceau,  3  N.  Y.  78;  Frothingham  v. 
Evertson,  12  N.  H.  239;  Dalhij  v.  StearnSy  132  Mass.  230;  ilttw- 
worth  V.  Portillo,  13  Ala.  461;  Hinde  v.Smiih,  6  Lans.  464;  NOson 
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V.  Morgan,  2  Mart.,  0.  S.,  256;  Mechem  on  Agency,  sec.  1009.) 
The  appellant  urges  that  the  same  rule  of  damages  must  be  ap- 
plied to  the  breach  by  the  factor  of  his  actual  agreement  for  tli« 
guaranty  of  a  fixed  price,  as  by  the  above  authorities  is  applied 
to  the  breach  of  his  implied  agreement  not  to  sell  the  consigned 
goods  for  less  than  the  limited  price  when  he  accepts  them  under 
such  instructions.  The  appellant,  however,  overlooks  the  dis- 
tinction between  the  two  obligations  assumed  by  the  factor.  The 
agreement  which  is  implied  from  receiving  the  goods  imder  spe- 
cific instructions  only  adds  another  term  to  his  obligation  as  a 
factor,  and  defines  the  mode  in  which  he  is  to  discharge  that  ob- 
ligation, and  a  breach  of  this  agreement,  like  any  other  breach  of 
his  duty,  entitles  his  principal  to  only  such  damages  as  he  has 
actually  sustained  thereby;  whereas,  in  the  case  of  a  guaranty 
of  a  fixed  price,  his  obligation  is  that  of  a  promisor,  and  its  breach 
renders  him  liable  for  the  amount  which  he  has  promised.  His 
position  under  the  guaranty  is  similar  to  that  which  would  have 
arisen  had  he  taken  the  goods  on  a  del  credere  commission,  only 
that,  instead  of  merely  guaranteeing  the  sales  that  he  may  make, 
he  also  guarantees  that  the  goods  shall  be  sold  for  a  fixed  amount. 
His  liability  to  his  principal  for  this  amount  becomes  absolute 
upon  a  sale  for  cash,  or,  if  upon  credit,  upon  the  expiration  of  the 
credit.  (Wolff  v.  Keppel,  2  Denio,  368;  Cartwright  v.  Oreem,  47 
Barb.  9;  Swan  v,  Nesmith,  7  Pick,  220.)  In  Dalton  v.  Ooddard, 
104  Mass.  497,  the  plaintiffs  guaranteed  eighty  per  cent  of  the 
invoice  price  of  certain  goods  consigned  to  them  for  sale.  The 
goods  were  sold  for  more  than  this  amount,  but  the  expenses  and 
commissions  claimed  by  them  would  reduce  the  net  proceeds  to 
less  than  this  amount.  It  was  held  that  the  plaintiff  took  the 
risk  that  the  goods  would  yield  that  amount,  and  that  the  de- 
fendants were  not  liable  to  pay  for  any  charges  which  would  re- 
duce the  price  to  less  than  the  eighty  per  cent  guaranteed.  See, 
also,  Rollins  v,  Duffy,  18  111.  App.  398,  where  the  court  held  that 
the  contract  of  the  factor  could  not  be  construed  as  a  guaranty  of  a 
fixed  price,  but  said  that  if  such  had  been  the  contract  he  would 
have  been  liable  therefor,  irrespective  of  the  value  of  the  goods  or 
the  price  at  which  he  sold  them.  In  Ex  parte  Whitey  In  re  Ne- 
vilh  L.  E.  6  Ch.  App.  397,  it  was  said  by  Lord  Justice  Mellish: 
"If  the  consignee  is  at  liberty  according  to  the  contract  between 
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kirn  and  his  consignor  to  sell  at  any  price  he  likes,  and  receive 
payment  at  any  time  he  likes,  but  is  to  be  bound,  if  he  sells  the 
goods,  to  pay  the  consignor  for  them  at  a  fixed  price  and  a  fixed 
time,  in  my  opinion — ^whatever  the  parties  may  think — ^their  re- 
lation is  not  that  of  principal  and  agent.'* 

The  plaintiff  alleges  in  his  complaint  that  he  delivered  the  rai- 
sins to  the  defendant  as  hie  agent  and  commission  broker,  "for  the 
purpose  of  shipment  and  sale,"  and  that  defendant  "did  ship,  sell, 
and  dispose  of  the  same";  and  the  first  count  in  the  several  causes 
cf  action  set  forth  in  the  complaint  is  based  upon  the  negligence 
of  the  defendant  in  not  obtainiDg  the  best  market  price  to  be 
obtained  for  the  raisins.  For  the  purpose  of  showing  the  value 
of  the  ^ait^in8,  the  court  permitted  the  plaintiff  to  introduce  evi- 
dence of  their  value  at  Fresno,  and  ruled  that  their  value  at  Chi- 
cago was  inadmissible.  In  this  ruling  the  court  erred.  It  was 
never  understood  between  the  parties  that  the  defendant  was  to 
sell  the  raisins  in  Fresno.  They  were  consigned  to  it  to  be 
sliipped  to  the  eastern  states,  and  sold  by  it  there,  and  it  was 
shown  that  tliey  were  in  fact  shipped  and  sold  by  the  defendant 
in  Chicago.  Hcchtman  testified  that  the  understanding  with  the 
plaintiff  was  that  the  raisins  were  to  be  shipped  to  Chicago,  and 
Silver,  one  of  the  plaintiff's  assignors,  testified:  *H  understood 
all  these  goods  had  to  be  sold  in  the  east;  that  there  was  no  mar- 
ket here  for  them  particularly.'*  The  defendant  pleaded  in  its 
answer  that  it  had  received  the  raisins  from  the  plaintiff  and  his 
assignors  only  as  a  factor,  to  be  sold  by  it  on  commission  for  the 
best  market  price  at  which  they  could  be  sold,  and  had  accounted 
therefor  to  the  plaintiff.  The  defendant  was  entitled  to  intro- 
duce evidence  that  was  relevant  to  the  issue  presented  by  its  de- 
fense to  the  complaint,  but  whether  its  liability  depended  upon 
its  negligence  in  the  sale  of  the  raisins,  or  its  failure  to  comply 
with  its  guaranty  of  a  fixed  price,  is  immaterial  so  far  as  the 
relevancy  or  materiality  of  their  value  in  Fresno  is  concerned. 
The  only  capacity  in  which  the  plaintiff  claims  that  the  defend- 
ant received  the  raisins  was  to  ship  them  away  from  Fresno,  and 
to  sell  them  in  some  foreign  market. 

Tinder  a  consignment  to  a  factor  for  sale,  in  the  absence  of  any 
instruction  to  the  contrary,  the  residence  of  the  factor,  or  the 
place  to  which  the  goods  are  consigned  is  presumed  to  be  the 
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place  of  sale.     (Phillips  v.  Scott,  43  Mo.  86;  Phy  v.  Clark,  35  IlL 
377;  Kauffman  v.  Beasley,  64  Tex.  563;  Qrieff  v,  Cowguill,  2  Disn. 
58.)     The  factor  discharges  his  obligation  to  the  consignor  if  he 
sells  the  goods  at  the  place  of  consignment  for  the  market  \alue 
prevailing  at  that  place.    "The  correct  value  cannot  be  more 
than  the  highest  price  in  the  market  which  plaintiff  had  selected 
as  the  best  for  the  sale  of  his  goods/'     (Nelson  v.  Morgan,  supra.) 
Inasmuch  as  the  raisins  were  delivered  to  the  defendant  for  the 
purpose  of  being  shipped  to  Chicago  and  sold  by  it  there^  and 
were  in  fact  sold  by  it  in  Chicago,  the  market  price  in  Chicago 
was  the  basis  of  the  defendant's  liability,  and  the  court  should 
not  only  have  permitted  the  defendant  to  question  the  witnesses 
with  reference  to  their  market  value  in  that  place,  but  should  not 
have  permitted  evidence  of  their  value  in  Fresno.     This  ruling  of 
the  court  that  the  market  price  at  Chicago  was  inadmissible  was 
in  marked  inconsistency  with  its  instruction  to  the  jury  that  in 
determining  whether  the  raisins  were  sold  for  the  best  obtainable 
price  they  must  determine  what  was  the  reasonable  market  price 
at  the  place  and  time  of  the  respective  sales,  and  wnether  the  de- 
fendant selected  the  best  time  and  place  to  sell  the  raisins.     If 
the  jury  should  find,  as  under  the  evidence  they  would  have  been 
authorized,  that  Chicago  was  the  proper  place  for  the  sale  of  the 
raisins,  it  was  unavailing  to  instruct  them  to  determine  the  rea- 
sonable market  price  at  that  place  when  evidence  with  reference 
thereto  had  been  excluded.     Nor  was  this  error  obviated  by  the 
fact  that  in  some  of  the  depositions  offered  by  the  defendant  evi- 
dence was  given  of  the  market  value  at  Chicago,  since  the  defend- 
ant was  entitled  to  show,  not  only  by  witnesses  offered  on  its  own 
behalf,  but  also  by  the,  cross-examination  of  the  witnesses  offered 
on  behalf  of  the  plaintiff,  that  the  market  value  at  Chicago  was 
different  from  what  they  had  stated  it  to  be  at  Fresno.    If,  as  tes- 
tified by  Silver  with  reference  to  his  own  raisins,  they  were  to  be 
shipped  to  Chicago  and  held  by  the  defendant  until  it  received 
orders  from  him  to  sell  them,  a  sale  by  the  defendant  without  re- 
ceiving such  orders  would  have  been  a  conversion  by  it,  for  which 
the  value  in  Chicaj^o'would  have  been  the  measure  of  damages. 

The  value  of  the  raisins  at  Fresno  would  not  be  material,  unless 
it  tended  to  prove  their  value  at  Chicago,  and  would  be  admissi- 
ble only  in  case  the  market  value  at  Chicago  could  not  be  directly 
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shown.  It  IB  sometimes  held  that  when  there  is  no  market  value 
for  a  commodity  in  the  place  of  performance^  or  if  the  market  in 
that  place  is  in  sympathy  with  another  market,  it  is  competent  to 
show  the  value  at  other  places  in  the  neighborhood  {Oregory  v. 
McDowell,  8  Wend.  435);  or  in  a  distant  market  (Rice  v.  Manley, 
66  N.  Y.  82;  Jones  v.  Railway,  63  Ark.  27;  Wharton  on  Evidence, 
sec.  1290);  but  when  the  market  value  at  the  place  of  perform- 
ance is  clear  and  explicit,  such  evidence  is  not  competent.  {Durst 
V.  Barton,  47  N.  Y.  167;  Cahen  v.  Piatt,  69  N.  Y.  348.)  There 
was  no  inability  in  the  present  case  to  show  the  market  value  of 
the  raisins  in  Chicago,  nor  was  it  shown  that  their  value  there  in 
any  respect  depended  upon  their  value  in  Fresno. 

Even  if  the  value  at  Fresno  could,  under  any  circumstances,  be 
shown,  the  court  should  not  have  permitted  the  plaintiff  to  show 
the  average  price  of  an  average  crop  of  raisins  for  the  entire  sea- 
son. The  liability  of  the  defendant  was  either  upon  its  guaran- 
ty, or  by  reason  of  its  breach  of  duty  as  a  factor  or  commission 
merchant.  As  its  guaranty  was  of  a  fixed  price,  it  could  not  be 
varied  by  the  average  price  during  the  season,  and  its  liability  as 
a  factor  could  not  arise  until  after  it  had  received  the  raisins. 
The  plaintiff  testified  that  October  is  considered  the  average  time 
to  deliver  raisins,  and  that  the  first  delivery  by  him  was  October 
10th.  The  first  delivery  by  Silver  was  October  17th,  and  the  last 
November  llflh.  The  first  delivery  by  Brooks  was  October  22d, 
and  the  last  November  19th.  It  was  shown  that  it  took  about  ten 
days  to  transport  the  raisins  from  Fresno  to  Chicago.  There 
could  be  no  negligence  on  the  part  of  the  defendant  in  making  a 
sale  until  after  their  arrival  at  Chicago,  and  it  was  shown  that  the 
market  value  was  greater  in  October  than  at  any  other  time  dur- 
ing the  season.  Silver  testified:  "I  found  that  the  price  depre- 
ciated very  much  by  the  Ist  of  November,  and  from  that  time  it 
was  in  a  very  low  condition.  I  know  that  on  or  about  the  1st  of 
November  the  raisin  market  in  Chicago  became  demoralized,  and 
raisins  became  worth  a  very  low  price.  I  know  that  raisins  sold 
in  November  and  December  brought  a  very  much  lower  price 
than  those  sold  earlier."  Another  witness  testified  that  the  prices 
were  higher  during  the  first  and  middle  of  October  than  they 
were  afterward.  All  the  testimony  tended  to  show  a  declining 
market  after  the  1st  of  November.    As  the  greater  portion  of 
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the  raisins  were  delivered  to  the  defendant  after  the  1st  of  No- 
vember, defendant  could  not  be  held  liable  for  their  value  in 
October,  and  even  if  under  any  circumstances  the  average  price 
could  be  the  measure  of  its  liability,  it  could  only  be  the  average 
of  the  prices  after  the  time  it  became  liable.  It  would  be  man- 
ifestly unjust  to  include  a  price  higher  than  at  any  time  for  which 
it  was  liable,  as  an  element  in  determining  such  average.  As  the 
defendant  could  be  liable  only  after  its  receipt  of  the  raisins,  the 
proper  course  would  have  been  to  show  the  value  within  a  reason- 
able time  after  such  receipt. 

The  evidence  concerning  the  receipt  by  the  plaintiff  and  his 
assignors  of  the  accoimts  rendered  them  by  the  defendant,  and 
of  their  receipt  of  the  proceeds  of  sales  as  shown  by  these  ac- 
counts, cannot  be  said,  as  matter  of  law,  to  estop  them  from 
recovering  from  the  defendant  any  damages  sustained  by  reason 
of  its  negligence.  No  estoppel  was  pleaded  by  the  defendant,  nor 
was  any  issue  of  fact  of  this  character  submitted  to  the  jury. 

The  judgment  and  order  are  reversed  and  a  new  trial  ordered. 

Van  Fleet,  J.,  and  Beatty,  C.  J.,  concurred. 


[Sac.  No.  122.    Department  One.— October  16,  18&7.1 
CHARLES  W.  POMEEOY  et  al..  Respondents,  v.  HENRY  H. 
BELL  et  al..  Appellants. 

Ykhdob  and  YKHDn— Contract  ros  Pubchasb— Possession  bt  YBNDsa— Im- 
PBOVBMENTS.— A  vendee  who  takes  possession  of  land,  by  yirtne  of  the 
terms  of  an  optional  and  executory  contract  for  its  purchase,  does 
not  enter  as  a  tenant  within  the  meaning  of  section  1019  of  the  Civil 
Code.  His  entry  is  by  reason  of  the  estate  in  the  land  which  ne 
claims  in  himself,  and  the  improvements  which  he  makes  thereon 
are  made  in  contemplation  of  his  becoming  the  owner,  and  if  per- 
manently affixed  to  the  land  become  a  part  of  the  realty  as  fully  as 
if  he  were  the  absolute  owner.  Such  improvements  belong  to  the 
vendor  in  case  the  vendee  subsequently  declines  to  comply  with  hia 
contract  nf  purchase,  and  the  vendee  has  no  right  to  remove  them 
from  the  land. 

OoNTiNUANCB  OF  Tbial.— The  court  has  the  right  to  impose  costs,  other  than 
those  properly  taxable,  as  a  condition  for  postponing  the  trial,  and  to 
proceed  therewith  upon  the  refusal  of  the  party  applying  for  the  post- 
ponement to  comply  therewith. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Calaveras 
County  and  from  an  order  refuaing  a  new  triaL  C.  Y.  Gotta- 
chalk^  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

F.  William  Beade,  and  Frank  M.  Stone^  for  Appellanfa. 

F.  J.  Solinsky^  and  Beddick  &  Solinsky^  for  Bespondents. 

HAEBISON",  J.— In  April,  1894,  the  defendant,  Bell,  entered 
upon  certain  lands  in  the  county  of  Calaveras  owned  by  the  plain- 
tiffs and  took  possession  thereof,  with  their  consent^  for  the 
purpoee  of  prospecting  for  gold  and  mineral  ores>  under  a  writ- 
ten agreement,  by  the  terms  of  which  he  had  the  option  of  pur- 
chasing the  land  for  the  sum  of  thirty-five  thousand  dollars,  pay- 
aible  at  a  future  designated  day,  and  while  so  in  possession  placed 
thereon,  and  permanently  affixed  to  the  land,  certain  buildings, 
machinery,  and  iixtures.  In  September  of  the  same  year,  and 
prior  to  the  expiration  of  the  time  within  which  the  purchase 
was  to  be  completed,  the  defendants  commenced  to  remove  frwn 
the  land  the  property  that  had  thus  been  placed  upon  it.  Plain- 
tiffs thereupon  commenced  the  present  action  to  Restrain  them 
from  BO  doing.  The  cause  was  tried  by  the  court  and  judgment 
rendered  in  favor  of  the  plaintiffs,  in  accordance  with  their  com- 
plaint. The  defendants  have  appealed  therefrom,  and  also  from 
an  order  denying  their  motion  for  a  new  trial. 

The  court  finds  that  all  of  the  property  placed  upon  the  land 
by  the  defendant  Bell  was  permanently  attached  and  affixed  to 
the  land,  and  that  it  was  so  affixed  by  him  without  any  agreement 
with  the  plaintiffs,  or  either  of  them,  permitting  him  to  remove 
any  portion  of  the  same.  The  property  thus  became  a  part  of 
the  land  (Civ.  Code,  sees.  658-61),  and  imder  the  provisions 
of  section  1013  of  the  Civil  Code  belonged  to  the  plaintiffs. 
It  is,  however,  contended  by  the  appellants  that  Bell  was  a  ten- 
ant at  will  of  the  plaintiffs,  and  that  the  property  affixed  to  the 
land  was  in  the  nature  of  trade  fixtures,  and  that  by  virtue  of 
section  1019  of  the  Civil  Code,  he  was  entitled  to  remove  it 
Section  1019  is  as  follows:  "A  tenant  may  remove  from  the  de- 
mised premises  any  time  during  the  continuance  of  his  term  any- 
thing affixed  thereto  for  the  purposes  of  trade,  manufacture,  or- 
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nament,  or  domestic  use,  if  the  removal  can  be  effected  without 
injury  to  the  premises,  unless  the  thing  has,  by  the  manner  in 
which  it  is  affixed,  become  an  integral  part  of  the  premises." 

One  who  enters  into  possession  of  land  under  an  executory 
agreement  for  its  purchase  does  not  thereby  become  the  tenant 
of  the  vendor,  and  is  not  liable  for  the  use  and  occupation  of  the 
premises.  "An  executory  contract  for  the  sale  of  land,  which 
gives  the  purchaser  a  right  to  enter  and  possess  the  premises 
until  default  in  payment  of  the  purchase  money,  does  not  es- 
tablish the  relation  of  landlord  and  tenant  where  there  is  no 
reservation  of  rent  fixed  in  the  contract.*'  (12  Am.  &  Eng.  Ency. 
of  Law,  662,  and  cases  cited.)  '*Nor  will  the  relation  of  land- 
lord and  tenant  be  inferred  from  occupation,  if  the  relative  po- 
sition of  the  parties  to  each  other  can,  under  all  the  circum- 
stances of  the  case,  be  referred  to  any  other  distinct  cause.  As, 
for  instance,  between  a  vendor  and  vendee  of  land,  where  the 
purchaser  is  to  have  possession  until  the  agreement  for  purchase 
is  completed  or  rescinded;  for  possession  was  evidently  taken  in 
such  case  with  the  understanding  of  both  parties  that  the  occu- 
pant should  be  owner,  and  not  tenant.'*  (Taylor  on  Land- 
lord and  Tenant,  sec.  26.) 

In  the  absence  of  any  terms  in  the  agreement  limiting  tho 
time  for  such  occupation,  the  right  of  the  occupant  is  a  bare  li- 
cense which  is  determinable  at  the  will  of  the  vendor;  and  when, 
by  the  terms  of  the  agreement,  he  has  the  right  to  occupy  the 
premises  until  the  expiration  of  the  time  within  which  his  pur- 
chase is  to  be  completed,  his  occupancy  is  not  permissive,  but  is 
by  virtue  of  the  contract  under  which  he  is  to  become  the  owner, 
and  by  which  he  is  in  equity  held  to  be  the  owner.  (Willis  v. 
Wozencraft,  22  Cal.  616.)  Until  the  expiration  of  the  time  lim- 
ited for  the  completion  of  the  contract,  and  so  long  as  the  con- 
tract remadns  in  full  force,  he  cannot  be  compelled  to  surrender 
the  possession,  or  to  pay  for  the  use  and  occupation  of  the  prem- 
ises. Upon  a  rescission  of  the  contract,  or  upon  default  on  the 
part  of  the  vendee  in  complying  with  its  terms,  he  is  sometimes 
termed  a  quasi  tenant  at  will,  for  the  purpose  of  recovering  pos- 
session by  the  vendor.  His  entry  having  been  lawful,  and  not 
for  any  definite  term,  or  with  any  liability  for  rent,  he  has  been 
held  in  some  cases  entitled  to  a  demand  for  possession  before 
his  holding  can  be  deemed  unlawfuL     {Blum  v.  Bobertson,  24 
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Cal.  146;  Friabie  v.  Price,  27  CaL  253;  Simpson  v.  Applegate,  75 
Cal.  346.) 

The  principle  upon  which  a  tenant  is  permitted  to  remove 
from  the  land  demised  to  him  trade  fixtures  that  he  has  placed 
thereon  is  that,  aa  he  has  hired  the  land  in  order  that  he  may 
occupy  it  for  use,  and  has  paid  for  such  use  and  occupaftion,  it 
is  but  equitable  that  he  should  be  permitted  to  remoye  the  Gstmc- 
tures  that  he  may  have  placed  thereon  for  the  very  purpose  of 
enabling  him  to  enjoy  the  use  for  which  he  hired  the  land.  (WaU 
V.  Hinds,  4  Gray,  270;  64  Am.  Dec.  64.)  This  principle,  '  <>w- 
ever,  has  no  application  to  the  occupancy  of  the  krd  by  a  vendee 
who  takes  possession  by  virtue  of  the  terms  of  an  executory 
contract  for  its  purchase.  His  entry  is  by  reason  of  the  estate 
in  the  land  which  he  claims  in  himself  and  the  improvements 
which  he  makes  thereon  are  made  in  contemplation  of  his  be- 
coming the  owner,  and  if  permanently  affixed  to  the  land  be- 
come a  part  of  the  realty  as  fully  as  if  he  were  the  absolute  own- 
er. They,  therefore,  belong  to  the  vendor  in  case  he  subsequently 
declines  to  comply  with  his  contract  of  purchase,  and  he  has  no 
right  to  remove  them  from  the  land.  {King  v.  Johnson,  7  Gray, 
239;  Westgate  v.  ]¥ixon,  128  Mass.  304;  Lapham  v.  Norton,  71 
Me.  83.) 

The  court  did  not  err  in  imposing  the  payment  of  seventy-five 
dollars  as  a  condition  for  postponing  the  trial  of  the  action,  or 
from  proceeding  with  the  trial  upon  the  refusal  of  the  defend- 
ants to  comply  with  this  condition.  The  cause  had  been  set 
down  for  trial  upon  that  day  vriih  the  consent  of  the  defend- 
ants, and  witnesses  had  bee^  subpoenaed  on  behalf  of  the  plain- 
tiiTs  and  were  in  attendance  in  court  at  that  time,  and  one  of  the 
plaintifTs  had  himself  gone  from  Loe  Angeles  to  Calaveras 
county  to  attend  the  trial.  The  record  does  not  contain  a  copy 
of  the  bill  of  costs  incurred  by  the  plaintiffs,  and  we  cannot  say 
that  the  amount  required  to  be  paid  was  excessive.  The  court 
was  not  limited  to  requiring  a  payment  of  the  taxable  costs  as 
the  condition  of  postponing  the  tfial,  but  was  at  liberty  to  ex- 
ercise a  reasonable  discretion  for  the  purpose  of  compensatinjif 
the  plaintiff  for  the  expenses  incurred  in  preparing  for  the  trial. 

The  judgment  and  order  are  affirmed. 

Van  Fleet,  J.,  concurred. 
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BEATTY,  C.  J.,  concurring. — ^I  concur  in  the  judgment. 
There  is  an  express  finding  of  the  court  that  the  parties  did  not 
occupy  the  relation  of  landlord  and  tenant  at  the  time  the  mill, 
etc.,  were  erected  on  the  land.  This  finding  is  not  attacked  by 
any  specification  in  the  statement  on  motion  for  new  trial,  and 
there  is  no  admission  in  the  pleadings,  or  other  finding  of  the 
court,  which  invalidates  it.  It  must  therefore  be  accepted  as  a 
fact  established,  and  is  conclusive  of  the  case.  If  we  were  per- 
mitted to  look  to  the  evidence,  and  especially  to  some  of  the 
terms  of  the  written  agreement  under  which  the  defendant  en- 
tered, I  should  be  inclined  to  hold  that  he  was  a  tenant  within 
the  meaning  of  section  1019  of  the  Civil  Code. 


[S.  P.  No.  179.    In  Bank.-October  16,  1897.] 
ALFRED  H.  WILCOX,  Appellant,  v.  JUAN  M.  LUCO,  Be- 

spondentw 

CoiiaxTLfi— Suits  aoaizist— Ihtsrnational  Law.— The  immunity  of  ambassa- 
dors and  public  ministers  from  suits  in  the  courts  of  the  country  to 
Tvhich  they  are  sent  is  not  extended  by  any  principle  of  international 
law  to  consuls.  Their  liability  to  suit  within  the  United  S(ates  is  de- 
pendent upon  the  constitution  of  the  United  States  and  the  legisla- 
tion of  Congress  thereunder. 

Id.— Judicial  Power  of  United  States— Jurisdiction— Concurrent  State 
Jurisdiction.— The  judicial  power  vested  in  the  courts  of  the  United 
States,  by  section  2  of  article  III  of  the  federal  constitution,  is  to  be 
exercised  in  accordance  with  such  legislation  as  Congress  may  pre- 
scribe. Whereyer  the  constitution  does  not  make  thi.s  jurisdiction 
exclusiye  of  state  authority,  it  may  be  made  so  by  Congress,  and 
Congress  may  also  declare  the  extent  to  which  the  state  courts  may 
exercise  concurrent  jurisdiction,  as  well  as  at  what  stage  of  pro- 
cedure the  jurisdiction  of  the  United  States  courts  may  attach  in 
cases  originally  commenced  in  the  state  courts. 

Id,— Original  Jurisdiction  of  Buprbmb  Court.— The  provision  of  section  2 
of  article  III  of  the  federal  constitution,  giving  to  the  supreme  court 
of  the  United  States  "original"  jurisdiction  in  all  cases  affecting  con- 
suls, does  not  make  that  jurisdiction  exclusive,  nor  does  the  pro- 
Tision  extending  the  judicial  power  of  the  United  States  to  "all 
cases"  arising  under  the  constitution  and  laws  of  the  United  States 
make  the  jurisdiction  of  the  federal  courts  necessarily  exclusive. 

Id.— Concurrent  Jurisdiction  of  State  Courts.- Under  subdivision  8  of  sec- 
tion 711  of  the  United  States  Revised  Statutes,  as  originally  enacted, 
the  United  States  courts  had  exclusive  jurisdiction  of  all  suits  or 
proceedings  against  consuls.    But  by  the  act  of  February  8,  1875, 
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such  Bection  wag  amended  by  striking  out  subdivision  8,  and  since 
that  ameudmeut  the  state  courts  have  concurrent  jurisdiction  of 
such  actions  or  proceedings. 

In.— KiuuT  OF  h'Ku^&AL  iMTjcajrjcaxNCB— WaiT  of  Bbbob.— A  consul  cannot  be 
deprived  of  the  beuelit  of  the  provision  of  the  constitution  extending 
the  judicial  power  of  the  United  btates  to  all  cartes  in  which  he  is 
affected,  and  unless  there  is  some  law  by  which  he  may  mvoke  this 
judicial  power  for  the  purpose  either  of  removing  the  cause  into  the 
courts  of  the  United  btates  before  judgment,  or  to  review  the  judg- 
meut  of  the  state  court,  a  state  court  can  have  no  jurisdiction  to 
entertain  an  action  in  which  he  is  a  defendant.  Such  law  is  found 
in  section  7((9  of  the  Uevised  btatutes  of  the  United  States,  provid- 
ing for  a  writ  of  error  to  the  supreme  court  of  the  United  States 
from  final  judgments  of  the  state  courts  in  suits  where  is  drawn  in 
question  the  validity  of  a  statute  or  of  an  authority  exercised  under 
any  state,  on  the  ground  of  their  being  repugnant  to  the  constitu- 
tion ....  of  the  United  States.  Under  this  section  a  consul  sued 
in  a  state  court,  in  addition  to  any  defense  he  may  have  to  the 
action,  may  claim  his  right  under  the  constitution  to  hAve  the  mat- 
ter determined  by  the  courts  of  the  United  States;  and  if  judgment 
is  rendered  against  him  in  the  state  court,  can  have  it  reviewed  by 
the  supreme  court  of  the  United  States,  and  the  sufficiency  of  his 
defense  determined  by  that  tribunal. 

In.— Waivkb  of  Right— Judgment  by  Default.— Such  right,  however,  may 
be  waived  by  a  consul  sued  In  a  state  court,  either  by  merely  plead- 
ing his  defense  to  the  cause  of  action  without  invoking  this  provi- 
sion of  the  constitution,  or  by  suffering  default;  and,  if  so  waive<^ 
he  cannot,  after  judgment  has  been  rendered  against  him,  claim  the 
right  to  a  review  of  this  judgment  under  a  writ  of  error  by  the 
supreme  court  of  the  United  States. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  vacating  a  judgment.  J.  U.  Sea- 
well,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Orestes  J.  Orena,  and  William  Rix,  for  Appellant 

I.  N.  Thome,  for  Eespondent 

HAKEISON,  J. — ^The  defendant  made  his  promiseory  note  to 
the  plaintiff  for  the  sum  of  two  thousand  dollars^  and  in  an  ac- 
tion brought  against  him  thereon  in  the  superior  court  for  San 
Francisco  suffered  default,  and  judgment  was  rendered  against 
him  and  in  favor  of  the  plaintiff  for  the  full  amount  of  the  note. 
Thereafter  upon  his  motion,  based  upon  his  affidavit  that  at  and 
prior  to  the  commencement  of  the  action  and  ever  since  he  had 
been  consul  general  of  the  republic  of  Chili,  residing  in  San 
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Francisco  and  engaged  in  performing  the  functions  of  his  of- 
fice, the  cauit  vacated  and  set  aside  this  judgment  and  ordered 
the  action  dismissed  upon  the  ground  that  by  reason  of  his  po- 
sition as  consul  he  was  not  subject  to  the  jurisdiction  of  tho 
courts  of  this  state.    From  this  order  the  plaintiff  has  appealed. 

The  correctness  of  the  order  appealed  from  is  to  be  detei  mined 
upon  the  construction  to  be  given  to  the  constitution  of  the 
United  States  and  tlie  legislation  of  Congress  thereunder,  and 
not  upon  any  consideration  of  the  rules  of  international  law. 
The  immunity  of  ambassadors  and  public  ministers  from  suits 
in  the  courts  of  the  country  to  which  they  are  sent  is  not  extend- 
ed by  any  principles  of  international  law  to  consuls.  "Consuls 
are  not  public  ministers.  Whatever  protection  they  may  be  en- 
titled to  in  the  discharge  of  their  official  duties,  and  whatever 
special  privileges  may  be  conferred  upon  them  by  the  local  laws 
and  usages  or  by  international  compact,  they  are  not  entitled  by 
the  general  law  of  nations  to  the  peculiar  immunities  of  am- 
bassadors. In  civil  and  criminal  cases  they  are  subject  to  the 
local  law  in  the  same  manner  with  other  foreign  residents  owing 
a  temporary  allegiance  to  the  state/*  (Wheaton's  International 
Law,  see.  249;  1  Kent*s  Commentaries,  44;  Story  on  the  Consti- 
tution, sec.  16G0;  Oiddings  v.  Crawford,  Taney,  1.) 

Section  2  of  article  III  of  the  constitution  of  the  United 
Sifltes  declares  that:  "The  judicial  power  shall  extend  .... 
to  all  cases  affecting  ambassadors,  other  public  ministers  and 
consuls";  and,  "In  all  cases  affecting  ambassadors,  other  public 
ministers  and  consuls,  the  supreme  court  shall  have  original 
jurisdiction.  In  all  the  other  cases  before  mentioned,  the  su- 
preme court  shall  have  appellate  jurisdiction,  both  as  to  law  and 
fact,  with  such  exceptions  and  under  such  regulations  as  the  Con- 
gress shall  make.'*  It  is  held  that  the  judicial  power  thus  vested 
in  the  courts  of  the  United  States  is  to  be  exercised  in  ac<^rd- 
ance  with  such  le^'slation  as  Con<rress  may  prescribe.  Wher- 
ever the  constitution  does  not  make  this  jurisdiction  exclusive  of 
state  authority,  it  may  be  made  so  by  Congress,  and  Congress 
may  also  declare  the  extent  to  which  the  state  courts  may  ex- 
ercise concurrent  jurisdiction,  as  well  as  at  what  stas^e  of  pro- 
cedure the  jurisdiction  of  the  United  States  courts  may  attach 
in  cases  originally  commenced  in  the  state  courts — either  after 

(AU  ex  \  ill   -41 
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final  judgment  has  been  rendered  therein,  or  at  any  period  sub- 
aequent  to  the  oommencement  of  the  action.  {Martin  v.  Hunt- 
er, 1  Wheat  304;  The  Moses  Taylor,  4  Wall.  411;  Claflin 
V.  Houseman,  93  U.  S.  130.)  By  the  judiciary  act  of  1789,  and 
afterward  in  the  fievised  Statutes^  Congress  distributed  the  exer- 
cise of  this  power  between  the  courts  of  the  United  States  and 
those  of  the  se^ral  states,  making  it  exclusive  in  the  former  in 
many  instances,  and  in  others  giving  to  the  state  courts  concur- 
rent jurisdiction;  and  also  provided  tcfr  the  removal  to  the 
United  States  courts  in  certain  cases  of  causes  commenced  in 
the  state  courts,  and  for  the  exercise  by  the  supreme  court  of 
an  appellate  jurisdiction  over  judgments  of  the  state  courts  in 
causes  of  which  those  courts  had  original  jurisdiction  concur- 
rent with  the  courts  of  the  United  States.  Other  statutes  have 
since  been  enacted  enlarging  or  chaDging  this  exclusive  as  well 
as  concurrent  jurisdiction. 

Section  687  of  the  Eevised  Statutes  of  the  United  States^ 
which  became  the  law  on  the  subject  from  and  after  December 
1,  1873,  declares  that  the  supreme  court  shall  have  "original,  but 
not  exclusive  jurisdiction  of  all  suits  in  which  a  consul  or  vice- 
consul  is  a  party/'  And  by  section  663  jurisdiction  is  given  to 
the  district  courts:  ....  17.  Of  all  suits  against  consuls  or 
vice-consuls,"  with  the  exception  of  certain  offenses  previously 
named.  It  had  been  held  in  Giddings  v,  Crawford,  supra,  that 
the  provision  in  the  constitution  giving  to  the  supreme  court 
"original"  jurisdiction  in  all  cases  affecting  consuls  did  not  im- 
ply that  that  jurisdiction  was  to  be  exclusive,  and  in  Bars  v. 
Preston,  111  U.  S.  252,  the  supreme  court  approved  this  ruling 
and  held  that  Congress  could  confer  upon  the  subordinate  courts 
of  the  United  States  concurrent  original  jurisdiction  in  cases  af- 
fecting consuls.  It  was  also  held  in  Claflin  v.  Houseman,  supra, 
that  the  provision  extending  the  judicial  power  of  the  United 
States  to  "all  cases"  arising  under  the  constitution  and  laws  of 
the  United  States  does  not  imply  that  the  jurisdiction  of  the 
federal  courts  is  necessarily  exclusive. 

Section  711  of  the  Revised  Statutes,  as  originally  enacted,  de- 
clared: "The  jurisdiction  vested  in  the  courts  of  the  United 
States,  in  the  cases  and  proceedings  hereinafter  mentioned,  shall 

be  exclusive  of  the  courts  of  the  several  states 8.  Of  all 

suits  or  proceedings  against  ambassadors  or  other  public  minis- 
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ters,  or  against  consuls  or  vice-consuls.'*  By  the  act  of  February 
8,  1875  (18  Stats.,  p.  316),  entitled  "An  act  to  correct  errors 
and  to  supply  omissions  in  the  £evisod  Statutes  of  the  United 
States,'*  section  711  was  amended  by  striking  out  the  above 
enibdivision  8,  and  since  that  date  there  has  been  no  express  dec- 
laration in  the  statutes  of  the  United  States  that  the  jurisdiction 
of  its  courts  in  actions  against  a  consul  is  exclusive  of  the  state 
courts.  It  is  very  evident  that  prior  to  this  amendment  the 
state  courts  had  no  jurisdiction  in  such  cases.  (Davis  v,  Pack- 
ard, 7  Pet.  276;  Valarino  v.  Thampson,  7  N.  Y.  576.)  We  have 
not  been  cited  to  any  case  since  that  date  in  which  the  question 
appears  to  have  been  considered.  The  decision  in  Miller  v.  Van 
Loben  Sels,  66  Cal.  341,  was  made  upon  a  consideratiO'n  of  the 
judiciary  act  of  1789,  and,  although  in  the  petition  for  rehear- 
ing the  amendment  to  section  711  was  called  to  the  attention  of 
the  court,  the  failure  of  the  court  to  reconsider  its  opinion  does 
not  authorize  us  to  say  that  it  held  that  the  exclusive  Jurisdic- 
tion of  the  federal  courts  had  not  been  changed.  (Kellogg  v. 
Cochran,  87  Cal.  192;  San  Francisco  v.  Pacific  Bank,  89  Cal.  23.) 
We  do  not  consider  that  the  case  of  De  Give  v.  Grand  Rapids 
etc.  Co,,  94  Ga.  605,  is  entitled  to  any  weight  in  determining  the 
question  before  us,  for  the  reason  that  the  court  in  that  case 
merely  affirmed  an  order  refusing  to  set  aside  a  judgment  against 
a  consul  without  giving  any  opinion  in  support  of  its  judgment. 
Claflin  V,  Houseman,  supra,  cited  by  the  appellant,  was  an  action 
brought  in  a  state  court,  prior  to  the  enactment  of  the  Revised 
Statn^ps,  by  an  assignee  in  bankruptcy  to  recover  the  assets  of 
the  bankrupt's  estate,  and  the  jurisdiction  of  the  state  court  was 
contested  under  the  provision  of  the  constitution  that  the  ju- 
dicial power  of  the  United  States  shall  extend  to  "all  cases" 
arising  under  the  constitution  and  laws  of  the  United  States. 
The  supreme  court,  however,  upheld  the  jurisdiction  of  the 
state  court,  upon  the  ground  that  the  laws  of  the  United  States 
are  operative  within  the  states,  and  that  wherever  rights  of  prop- 
erty are  created  by  virtue  of  these  laws  such  rights  may  be  en- 
forced in  state  courts  competent  to  decide  rights  of  like  char- 
acter and  class.  This  was  a  case,  moreover,  in  which  the  bb- 
signoe  himself  invoked  the  jurisdiction  of  the  state  court,  and 
the  court  limits  its  decision  to  holding  that  he  had  ruthority  to 
bring  a  suit  in  ihe  state  courts  whenever  these  courts  were  in- 
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yeeted  with  appropriate  jurisdiction  suited  to  the  nature  of  the 
case.  The  proposition  thus  determined  is  not,  however,  con- 
clusive of  the  present  appeal,  since  there  is  not  here  presented  for 
determination  any  question  of  property  rights  or  of  personal 
liberty  depending  upon  or  arising  under  the  constitution  or  any 
law  of  the  United  States.  The  defendant  claims  an  exemption 
from  the  jurisdiction  of  the  state  courts  as  a  right  guairanteed 
to  him  by  the  constitution. 

By  the  above  amendment  to  section  711,  removing  from  the 
statutes  the  express  provision  that  the  jurisdiction  of  the  federal 
courts  in  suits  or  proceedings  against  consuls  should  be  exclusive 
of  the  courts  of  the  several  states.  Congress  must  have  intended 
to  declare  that  such  jurisdiction  should  no  longer  be  exclusive, 
unless  it  was  made  exclusive  either  by  the  constitution  itself  or 
by  other  existing  legislation.  There  is,  however,  as  above  seen, 
no  express  declaration  by  Congress  that  such  jurisdiction  is  ex- 
clusive, but  it  must  be  conceded  that  a  consul  who  has  been 
recognized  by  the  President  and  admitted  to  the  exercise  of  his 
official  functions  shall  not,  so  long  as  he  continues  in  the  exer- 
cise of  those  functions,  be  deprived  of  the  benefits  of  the  pro- 
vision in  the  constitution  extending  the  judicial  power  of  the 
United  States  to  all  cases  in  which  he  is  affected,  and  that,  un- 
less there  is  some  law  by  which  he  may  invoke  this  judicial 
power  for  the  purpose  either  of  removing  the  cause  into  the 
courts  of  the  United  States  before  judgment,  or  to  review  the 
judgment  of  the  state  court,  a  state  court  can  have  no  jurisdic- 
tion to  entertain  an  action  in  which  he  is  a  defendant.  Under 
this  provision  of  the  constitution  he  is  entitled  to  invoke  the 
exercise  of  that  power  in  any  case  to  which  he  may  be  a  party, 
and,  if  Congress  has  made  any  provision  by  which  he  can  avail 
himself  of  this  right,  he  is  amply  protected  in  the  enjoyment 
of  this  provision  of  the  constitution.  The  constitution  does  not 
declare  that  he  shall  be  exempt  from  the  jurisdiction  of  the 
state  courts,  but  that  the  judicial  power  of  the  United  States 
shall  extend  to  all  cases  affecting  him.  It  is  for  Congress  to  de- 
termine the  mode  and  time  at  which  he  may  invoke  this  juris- 
diction, and,  if  that  body  has  provided  a  means  by  which  he 
can  avail  himself  of  this  judicial  power,  he  is  not  deprived  of 
any  right  given  him  by  the  constitution.  There  is  no  provision 
in  the  removal  act  of  1875,  or  in  that  of  1887,  for  removing  to 
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the  circuit  court  an  action  commenced  in  a  state  court  against 
a  consul,  but  it  is  provided  in  section  709  of  the  Kevised  Statutes 
that  "A  final  judgment  or  decree  in  any  suit  in  the  highest  court 
of  a  state  in  which  a  decision  in  the  suit  could  be  had,  where  is 
drawn  in  question  the  validity  of  a  statute  of  or  an  authority 
exercised  under  any  state,  on  the  ground  of  their  being  repug- 
nant to  the  constitution,  treaties,  or  laws  of  the  United  States, 
and  the  decision  is  in  favor  of  their  validity,  .  .  •  .  may  be  re- 
examined and  reversed  or  affirmed  in  the  supreme  court  upon  a 
writ  of  error/'  Under  this  section  that  court  has  jurisdiction  to 
review  the  judgment  of  a  state  court  whenever  it  appears  fjrom 
the  record  that  one  of  the  questions  mentioned  in  the  section 
was  raised  and  presented  to  the  state  court,  and  decided  by  it 
adversely  to  the  claim  asserted;  and,  if  such  decision  is  er- 
roneous, that  court  will  then  examine  the  entire  case,  and  affirm 
or  reverse  the  judgment  according  as  it  shall  determine  whether 
the  decision  of  the  state  court  upon  the  other  matters  in  the 
record  was  correct  or  not.  {Murdoch  v.  Memphis,  20  Wall.  590.) 
It  is  thus  seen  that  if  a  consul  is  sued  in  a  state  coui^  he  can, 
in  addition  to  any  defense  he  may  have  to  the  cause  of  action 
set  up  against  him,  claim  his  right  under  the  constitution  to 
ha\e  the  matter  determined  by  the  courts  of  the  United  States; 
and  if  judgment  is  rendered  against  him  in  the  state  court  he 
can  have  that  judgment  reviewed  by  the  supreme  court  of  the 
United  States  and  the  sufficiency  of  hie  defense  determined  by 
that  tribunal,  and  thus  fully  enjoy  the  rights  given  him  by  the 
constitution.  This  right,  however,  may  be  waived  by  him, 
since  he  has  the  same  right  to  rest  content  with  the  judgment 
of  the  state  court,  either  by  merely  pleading  his  defense  to  the 
cause  of  action  without  invoking  this  provision  of  the  constitu- 
tion, or  by  suffering  default,  as  he  would  have  to  invoke  its 
jurisdiction  as  a  plaintiff;  and,  if  so  waived,  he  cannot,  after 
judgment  has  been  rendered  against  him,  claim  the  right  to  a 
review  of  this  judgment  under  a  writ  of  error  by  the  supreme 
court  of  the  United  States. 

The  superior  court,  therefore,  had  jurisdiction  to  entertain  the 
action  against  the  defendant,  and  as  he  did  not  appear  in  an- 
swer to  the  complaint,  or  in  any  mode  present  a  defense  to  the 
action,  the  court  properly  rendered  judgment  against  him,  and 
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its  subsequent  order  setting  it  aside  and  dismissing  the  action 
was  erroneous. 
The  order  is  reversed. 

Van  Fleet,  J.,  Garoutte,  J.,  Henshaw,  J.,  and  Beatty,  C.  J^ 
ooncrurred.  * 

McFABLAND,  J.,  dissenting. — ^I  dissent.  My  views  of  the 
case  were  expressed  in  my  opinion  delivered  when  the  case  was 
in  Department. 

The  following  is  the  opinion  of  Department  Two,  rendered  on 
July  16,  1896,  referred  to  and  adopted  by  Mr.  Justice  McFar- 
land: 

McFAELAND,  J. — The  only  question  presented  in  this  case 
is,  whether  the  superior  court  had  jurisdiction  in  a  civil  case 
over  the  person  of  ihe  defendant,  who  is  the  consul  general  of 
Chili  for  the  United  States,  resident  at  San  Francisco,  Califor- 
nia. The  court  below  held  that  it  had  no  jurisdiction,  and  the 
plaintiff  appeals  from  the  judgment. 

The  question  was  determined  adversely  to  the  contention  of 
appellant  by  this  court  in  the  case  of  Miller  v.  Van  Loben  Sels, 
66  Cal.  341.  Appellant  contends  that  said  case  should  not  be 
considered  as  conclusive  authority  upon  the  question,  because  at 
the  time  it  was  decided  the  ninth  section  of  the  judiciary  act  of 
1789  expressly  provided  that  the  jurisdiction  of  the  United 
States  over  consuls  was  exclusive;  and»  that  since  then,  on  Feb-  i 

ruary  18,  1875,  the  Congress  of  the  United  States,  by  an  act  en- 
titled "An  act  to  correct  errors,  etc.,  in  the  Revised  Statute?," 
repealed  the  said  section  of  the  said  act  of  1789;  and  that  the 
court  in  said  case  of  Miller  v.  Van  Loben  Sels,  supray 
assumed  that  said  section  9  was  still  in  existence,  and  that 
its  attention  was  not  called  to  the  said  repeal  of  said  sec- 
tion. The  attention  of  the  court  in  that  case  was  called  to  such 
repeal  by  a  petition  for  rehearing;  but  it  is  contended  by  ap- 
pellant that  the  court  must  be  deemed  to  have  not  considered  a 
point  presented  for  the  first  time  in  such   petition.    Whether  ^ 

that  decision  should  or  should  not  be  considered  as  final  author-  j 

ity  upon  the  question,  we  are  satisfied  that  the  rule  there  do-  \ 

clared  was  correct,  even  in  view  of  the  fact  that  said  section  of 
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the  act  of  1789  has  been  repealed.  By  section  2  of  article  III 
of  the  constitution  of  the  United  States  it  is  provided  that  the 
judicial  power  of  the  United  States  shall  extend  ^'to  all  cases 
affecting  ambassadors,  other  public  ministers  and  consuls.''  By 
this  provision  consuls  are  put  on  the  same  footing  with  ambas- 
sadors. Under  our  system,  the  government  of  the  United 
States  is  the  only  sovereign  having  relations  with  foreign  co\m- 
tries  under  the  law  of  nations;  and  all  dealings  with  the  repre- 
sentatives of  foreign  nations  must  be  by  the  courts  or  other 
agencies  of  the  government  which  is  alone  sovereign  in  that  re- 
gard. It  is  the  right  and  privilege  of  the  foreign  government 
to  be  thus  treated.  In  Davis  v,  Packard,  7  Pet.  276,  it  was  con- 
tended that  Davis,  who  was  consul  general  of  the  King  of  Sax- 
ony, had  waived  his  privilege  by  not  setting  it  up  at  the  proper 
time  in  the  court  below.  The  supreme  court  of  the  United 
States,  however,  did  not  sustain  this  contention,  and  said:  *T[f 
this  was  to  be  viewed  merely  as  a  personal  privilege,  there  might 
be  grounds  for  such  conclusion,  but  it  cannot  be  so  considered. 
It  is  the  privilege  of  the  country  or  government  which  the  con- 
sul represents.  This  is  the  light  in  which  foreign  ministers  are 
considered  by  the  law  of  nations,  and  our  constitution  and  law 
seem  to  put  consuls  on  the  same  footing  in  this  respect.  If  the 
privilege  or  exemption  was  merely  personal,  it  can  hardly  be 
supposed  that  it  would  have  been  thought  a  n^itter  sufficiently 
important  to  require  a  special  provision  in  the  constitution  and 
laws  of  the  United  States.  Higher  considerations  of  public 
policy  doubtless  led  to  the  provision.  It  was  deemed  fit  and 
proper  that  the  courts  of  the  government  with  which  rested  the 
regulation  of  all  foreign  intercourse  should  have  cognizance  of 
suits  against  the  representatives  of  such  foreign  governments/' 
We  think,  therefore,  that  under  the  said  provision  of  the  consti- 
tution of  the  United  States  there  was  no  jurisdiction  of  the  case 
at  bar  in  the  superior  court  of  this  state. 
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[Sac.  No.  ST.    In  Bank.~October  22,  1897.] 

COLFAX  MOUNTAIN  FttUIT  COMPANY,  Eespondent,  t. 
SOUTHEEN  PACIFIC  COMPANY,  Appellant. 

Bailboad  C0MPANIB8— Oabriags  of  Fbuit— Powbb  to  Cohtbact— CoHTOf- 
U0U8  Passenqsb  Tbain  Sbbvicb  bsyond  Tbbminus.— a  railroad  company- 
has  power  to  contract  to  carry  frnit  by  continued  passenger  train 
service  over  its  own  and  connecting  lines  to  a  place  of  destination 
beyond  the  terminus  of  its  own  route. 

Id.— Shipping  Obdeb— Oonstbuction  of  Contbact— AoBBBMBirT  to  Fobwabd 
Fbuit  to  Dbstihation  Named— Thbouqh  Fbbights— Limitation  or  Cab- 
bibb's  Liability— Injubt  fbox  Delay  upon  Connbctuiq  Link— Action 
FOB  Bbbach  of  Contbact.— a  oontract  in  the  form  of  a  shipping  order, 
made  between  the  shippers  and  the  Southern  Pacific  Company,  upon 
one  of  its  printed  blanks  used  for  regular  freight  service,  to  forward 
fresh  fruit  loaded  in  a  Union  Pacific  car  to  Ogden  Station,  addressed 
to  a  firm  in  New  York,  with  an  agreement  for  through  freight  to  thai 
city,  and  concluding  with  the  words:  "Care  C.  &  N.  W.  via  Erie  Dis- 
patch, New  York.  Passenger  train  service.  U.  P.  32,009.  Agent 
Southern  Pacific  Company  will  please  forward,  subject  to  conditions 
and  agreements  Indorsed  hereon,*'  and  bearing  the  following  printed 
indorsement:  "That  the  compau,v  agrees  to  for^vard  the  property  to 
the  pla(*e  of  destination  named:  but  its  responsibility  as  a  common 
carrier  is  to  cease  at  the  station  where  the  freight  leaves  this  rotid, 
where  the  property  is  to  be  delivered  to  connecting  roads  or  carrierd," 
is  to  be  conbti*ued  as  a  special  contract  for  continuous  passenger  train 
service  of  the  loaded  fruit-car  to  New  York,  and  the  limitation  of 
the  carrier's  liability  beyond  its  own  line  does  not  affect  an  action 
not  brought  upon  such  liability,  but  brought  against  it  by  the  shippers 
to  recover  damages  for  breach  of  the  special  contract,  on  account  c»f 
delay  in  transminsion  of  the  car  upon  one  of  the  connecting  lines, 
causing  Injury  to  the  fruit. 

Id.— Aobbembnt  to  "Fobwabd"  Fbuit^Mbaning  of  Contbact.— The  word 
"forward,"  used  in  the  agreement  to  forward  the  fruit,  is  to  be  under- 
stood in  the  same  sense  through')ut  the  contract;  and  inasmuch  as  the 
agreement  that  the  fruit  was  to  be  "forwarded  to  Ogden"  necessarUy 
Imported  an  agreement  to  carry  or  transport  it  to  that  place,  so  also 
the  agreen»ent  ''to  forward  the  property  to  the  place  of  destination" 
is  to  be  understood  as  using  the  word  "forward"  in  the  same  senses 
and  not  in  its  technical  or  commercial  sense,  as  putting  the  carrier 
in  the  position  of  a  forwarder;  and  taking  the  agreement  to  forward 
the  fruit,  in  connection  with  the  agreement  for  passenger  train  serv- 
ice, and  witii  the  address,  specified  route,  and  place  of  destination  of 
the  fruit,  the  language  employed  in  the  contract  imports  an  agreement 
to  transiwrt  and  carry  the  fruit  through  to  New  York  by  passenger 
train  service. 

Id.— Request  fob  Passengeb  Sebvice  oveb  Connecting  Line— Ikfltbd  Con- 
tbact—Instbuctions—Expbbss  Contbact.— The  contract  does  not  import 


Oct.  1897.]    Colfax  Fruit  Co.  v.  Southern  Pac.  Co.     649 

that  the  Southern  Pacific  Company  should  merely  request  passengei 
service  over  the  Union  Pacific  and  other  connecting  lines,  and  the  law 
demanded  no  such  request;  but  its  implied  contract  demanded  that  it 
should  deliver  the  fruit  to  the  Union  Pacific  Company  with  instruc- 
tions to  further  transport  it,  and  there  was  no  implied,  but  an  express, 
contract  that  thcrfruit  should  have  passenger  train  service  thereafter. 
Id.-— Pleadikq— Variance— Stipulated  Terms  of  Coktract— Waiver  of  Ob- 
jection—Review  UPON  Appeal.— Where  no  objection  was  made  in  the 
trial  court  in  any  stage  of  the  pioceeding  to  a  variance  between  the 
complaint  and  the  stipulated  terms  of  the  contract  agreed  upon  by 
the  parties  at  the  trial,  a  judgment  for  the  plaintiff  will  not  be  re- 
versed upon  appeal  on  account  of  such  variance. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Placer 
County.    J.  E.  Prewitt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Foshay  Walker,  for  Appellant. 

Ben.  P.  Tabor,  and  Charles  Tuttle,  for  Eespondent 

GAROUTTE,  J. — This  is  an  action  to  recover  'damages.  The 
case  was  tried  upon  an  agreed  statement  of  facts,  and  judgment 
went  for  plaintiff.  This  appeal  is  prosecuted  from  such  judg- 
ment. 

The  important  question  presented  here  for  consideration  is: 
Does  the  judgment  follow  the  findings  of  fact?  And  the  deter- 
mination of  that  question  is  dependent  upon  the  construction  to 
be  given  a  certain  contract  entered  into  between  the  parties  to  the 
action.  This  contract  was  in  the  form  of  a  shipping  order,  made 
out  by  plaintiff,  and  the  parts  thereof  material  for  our  considera- 
tion are  as  follows: 

^'Shipping  Order,  Southern  Pacific  Company. 

"Colfax  Station,  October  24,  1890.. 
'^Delivered  this  day  by  the  undersigned  to  the  Southern  Pacific 
Company  the  property  herein  described,  in  apparent  good  order, 
except  BB  noted,  to  be  forwarded  with  as  reasonable  dispatch  as 
its  general  business  will  permit,  to  Ogden  *Station,  and  there 
delivered  in  like  good  order,  ....  on  payment  of  charges, 
subject  to  the  following  conditions  and  agreements  indorsed 
hereon: 
"Consignee,  Marks,  and  Destination,  Sgobel  &  Day,  New  York.^ 
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(Here  follows  a  description  of  the  property,  consisting  of  fresh 
fruit.)  "Care  C.  &  N.  W.,  via  Erie  Dispatch,  New  York-  Pas- 
senger train  service,  U.  P.  32,009.  Agent  Southern  Pacific  Com- 
pany will  please  forward^  subject  to  conditions  and  agreements 
indorsed  hereon. 

"(Signed)  C.  M.  F.  CO.,  Shippers. 

"(*)  When  freight  is  destined  oflE  or  beyond  the  line  of  South- 
em  Pacific  Company  agents  will  be  careful  to  note  that  the  name 
here  inserted  is  the  station  at  which  freight  leaves  the  road.*' 

This  printed  contract,  at  the  time  of  being  signed  and  delivered 
by  plaintiff  to  defendant,  had  indorsed  upon  the  back  thereof, 
among  other  printed  conditions,  the  following:  "That  the  com- 
pany agrees  to  forward  the  property  to  the  place  of  destination 
named;  but  its  responsibility  as  a  common  carrier  is  to  cease  at 
the  station  where  the  freight  leaves  this  road,  when  the  property 
is  to  be  delivered  to  connecting  roads  or  carriers.*'  It  seems  that 
the  characters  "U.  P.  32,009''  meant  Union  Pacific  Car  No. 
32,009. 

Defendant  transported  the  car  in  question  hy  passenger  train 
over  its  road  to  Ogden,  and  there  delivered  it  to  the  Union  P&cific 
Eailway  Company,  the  next  connecting  earner,  with  a  request  that 
the  last-named  company  "and  its  connection  between  Ogden  and 
New  York  city  should,  until  the  arrival  of  said  car  at  final  desti- 
nation, accord  to  it  passenger  train  service."  After  delivery  to 
the  Union  Pacific  Company — ^but  on  what  line  does  not  appear — 
delay  occurred  in  the  transmission  of  the  car,  so  that  it  was  three 
days  overdue  on  arrival  at  New  York,  and,  in  consequence,  the 
fruit  suffered  decay,  and  was  sold  at  a  loss  to  plaintiff.  This  loss 
forms  the  basis  of  the  judgment  rendered. 

It  is  contended  by  plaintiff  that  hy  the  contract,  which  has 
heen  subsiAntially  set  forth,  defendant  undertook  to  furnish  pas- 
senger train  service  for  the  car  of  fruit  from  Colfax  to  New  York, 
and  that  the  connecting  lines  were  its  agents  for  this  purpose.  It 
is  claimed  by  defendant  that  under  the  contract,  upon  delivery  of 
the  car  of  fruit  at  Ogden  to  the  Union  Pacific  Company  with  in- 
structions for  continued  passenger  train  service,  defendant's  obli- 
gation under  the  contract  terminated.  There  is  no  question  but 
that  the  defendant  had  the  power  to  enter  into  a  contract  with 
plaintiff,  whereby  it  bound  itaelf  to  carry  this  fruit  from  Colfax 
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to  New  York  city  by  passenger  train  service.  Such  is  the  law 
everywhere,  and  this  principle  is  directly  recognized  by  section 
2201  of  the  Civil  Code,  which  in  effect  provides  that  the  liability 
of  a  common  carrier  who  accepts  freight  for  a  place  beyond  his 
nsnal  route  ceases  upon  delivery  of  the  freight  at  the  end  of  his 
route  in  that  direction  to  some  other  competent  carrier  carrying 
to  the  place  of  address,  or  connected  with  those  who  thus  carry, 
unless  he  stipulates  otherwise. 

There  is  nothing  in  the  contract  justifying  the  construc- 
tion that  its  terms  demanded  ^'passenger  service  to  Ogden,  and  a 
request  simply  to  connecting  carriers  for  passenger  service  there- 
after.^'  A  shipper  desirous  of  through  passenger  train  service 
would  hardly  be  satisfied  with  such  a  contract.  By  that  construc- 
tion there  would  be  no  obligation  ujlon  the  part  of  the  Union 
Pacific  Company  to  give  passenger  service,  and  its  refusal  to  fur- 
nish it  would  create  no  liability  either  against  it  or  defendant. 
The  defendant's  implied  contract  demanded  that  it  deliver  the 
fruit  to  the  Union  Pacific,  with  instmctions  to  further  transport 
it,  but  there  would  be  no  implied  contract  that  this  fruit  should 
have  passenger  train  service  thereafter.  The  law  demanded  no 
such  request  from  defendant.  The  contract  upon  its  face  con- 
tains no  covenant  that  a  request  for  passenger  train  service  should 
be  made  by  defendant  of  the  Union  Pacific  Company.  As  to 
such  service,  the  contract  before  us  bears  but  one  of  two  construc- 
tions: either  it  was  an  agreement  upon  the  part  of  the  defendant 
to  furnish  such  service  to  Ogden,  or  an  agreement  to  furnish  such 
service  to  New  York  city. 

The  contract  is  a  printed  form,  and  is  evidently  used  for  regu- 
lar freight  service.  It  is  also  apparent  that  it  is  used  for  all 
freight  service,  whether  or  not  the  freight  be  transported  beyond 
its  own  lines  of  road.  For  these  reasons  apparent  inconsistencies 
arise  as  to  some  of  its  provisions. 

If  the  defendant  agreed  to  transport  this  fruit  to  New  York, 
there  can  be  no  question  but  that  it  also  agreed  to  give  it  passen- 
ger train  service;  for  that  the  fruit  was  to  have  such  service  as 
far  as  the  defendant  agreed  to  carry  it  is  and  must  be  conceded. 
The  contract  is  unilateral  in  form,  and  in  three  distinct  and  sepa- 
rate places  therein  we  find  an  agreement  as  to  the  transportation 
of  this  freight:  1.  Defendant  agreed  to  forward  it  to  Ogden  sta- 
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tion  from  C'olfai,  "with  as  reasonable  dispatch  as  its  general  busi- 
ness would  permit";  2.  Defendant  agreed  to  forward  it  "subject 
to  conditions  and  agreement  indorsed  hereon";  3.  The  defend- 
ant agreed  to  "forward  the  property  to  the  place  of  destination 
named/'  The  first  provision  is  an  agreement  to  carry  the  fruit 
from  Colfax  to  Ogden;  the  second  provision  is  clearly  one  to  carry 
the  fruit  from  Colfax  to  one  of  two  places — ^Ogden  or  New  York; 
the  third  provision  is  one  to  carry  the  fruit  from  Colfax  to  Ogden, 
or  from  Colfax  to  New  York;  or  it  is  an  agreement  to  forward  the 
fruit  from  Ogden  to  New  York. 

It  will  be  observed  that  the  verb  "carry,"  or  "transport,"  is  not 
used  in  this  contract,  but  that  the  verb  "forward"  is  used  in  the 
three  provisions  cited.  It  cannot  be  questioned  that  the  defend- 
ant in  agreeing  to  forward  the  fruit,  as  the  word  is  used  in  the 
first  two  instances  found  in  the  contract,  stood  in  the  position  of 
a  common  carrier  toward  the  plaintiff,  and  not  in  the  position  of 
a  "forwarder."  It  must  be  true  that  it  was  treating  with  plaintiff 
in  that  capacity;  and  it  is  equally  true  that  by  the  use  of  the  verb 
"forward"  it  was  understood  by  both  parties  that  the  defendant 
was  to  carry  or  transport  the  fruit.  This  is  manifest  when  it  is 
considered  that  the  route  from  Colfax  to  Ogden  is  its  own,  and 
that  the  property  was  to  be  taken  over  that  route  by  it.  Hence, 
as  a  common  carrier,  it  agreed  to  "forward"  the  fruit  over  its  o^vn 
road;  in  other  words,  carry  or  transport  it.  This  brings  us  to  a 
consideration  of  the  meaning  of  the  word  "forward"  as  used  in 
the  last  provision  cited.  When  contracting  parties  use  the  same 
word  three  times  in  a  contract,  and  in  the  first  two  instances  its 
meaning  is  plain,  other  things  being  equal,  it  should  be  given  the 
same  meaning  when  used  the  third  time.  Any  doubt  or  ambigu- 
ity as  to  the  intention  of  the  parties  in  the  use  of  the  word  under 
such  circumstances  should  be  solved  in  favor  of  the  construction 
conceded  in  other  portions  of  the  contract.  Especially  should 
such  construction  obtain  when  the  word  is  a  verb,  and  in  each  in- 
stance purports  to  deal  with  the  same  property.  It  follows  that 
if  the  verb  "forward,"  as  used  in  the  contract,  means  to  carry  or 
transport  in  two  instances,  it  not  being  apparent  that  any  other 
meaning  was  intended  when  used  a  third  time,  we  will  give  it  the 
same  meaning  when  so  used.  Upon  such  construction  the  last 
clause  of  the  contract  we  have  quoted  binds  the  defendant  to  carry 
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or  transport  the  fruit  to  "the  place  of  destination  named/^  and 
that  place  was  New  York.  It  certainly  cannot  be  contended  that 
it  was  Ogden  station,  for  it  was  shipped  to  New  York.  By  the 
contract  it  was  consigned  to  Sgohcl  &  Day,  New  York.  The  con- 
tract, in  terms,  declares  its  "destination"  to  be  New  York;  freight 
was  agreed  to  be  paid  upon  it  to  that  city,  and  the  particular  com- 
mon carriers  that  were  to  transport  it  to  that  point  are  set  forth 
upon  the  face  of  the  contract. 

The  provision  of  the  contract  which  we  have  just  been  consid- 
ering, quoted  in  full,  is  as  follows:  "That  the  company  agrees  to 
forward  the  property  to  the  place  of  destination  named,  but  its 
responsibility  as  a  common  carrier  is  to  cease  at  the  station  where 
the  freight  leaves  this  road,  when  the  property  is  to  be  delivered 
to  connecting  roads  or  carriers.'*  Talcing  this  provision  alone, 
its  natural  and  reasonable  construction  is  an  agreement  to  carry 
and  transport  this  car  of  fruit  from  Colfax  to  New  York.  It  is 
plain  that  the  word  "forward'*  is  not  used  in  its  technical,  com- 
mercial sense,  and  that  by  its  use  the  defendant  did  not  intend  to 
assume  the  duties  of  a  "fon^arder.**  In  the  first  place,  the  de- 
fendant, as  a  common  carrier  receiving  property  consigned  to 
New  York,  was  bound  by  implied  contract  to  forward  that  prop- 
erty from  Ogden;  hence  the  provision  from  such  standpoint  has 
no  force.  Second,  if  the  agreement  was  simply  to  "forward*' 
from  Ogden  to  New  York,  all  the  latter  portion  of  the  provision 
has  no  force  and  effect;  for,  if  the  defendant  was  acting  simply  as 
a  "forwarder**  of  freight,  he  would  assume  no  liability  as  a  com- 
mon carrier  after  the  fruit  left  Ogden.  Section  2101  of  the  Civil 
Code  so  provides  in  terms.  Third,  this  clause  of  the  provision 
clearly  applies  to  all  freight  handled  by  defendant,  whether  that 
freight  be  consigned  to  a  point  upon  or  beyond  its  route;  hence 
the  word  "forward**  must  necessarily  be  deemed  to  be  used  in  the 
sense  of  transport  or  carry.  If  the  provision  be  construed  as 
alone  referring  to  the  forwarding  of  freight  by  defendant  over 
another  route,  it  would  he  inharmonious  and  inconsistent  with 
the  clause  which  follows,  wherein  it  is  provided  that  when  the 
property  is  to  be  delivered  to  connecting  roads  or  carriers  defend- 
ant's liability  as  a  common  carrier  ceases.  By  this  clause  of  the 
provision  it  is  clearly  implied  that  property  is  "forwarded"  to  the 
place  of  destination  when  not  delivered  to  connecting  roads  or 
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carriers.  For  these  reasons  also  ve  conclude  that  this  proYision 
of  the  contract  contains  an  agreement  to  transport  and  carry  this 
freight  from  Colfax  to  New  York.  The  clause  following,  to  the 
effect  that  it  shall  be  relieved  from  liability  as  a  common  carrier 
while  the  goods  are  in  transit  between  Ogden  and  New  York,  in 
no  way  affects  the  question  under  consideration,  for  the  liability 
here  sued  upon  is  not  the  liability  of  a  common  carrier,  but  a  lia- 
bility incurred  for  a  breach  of  a  special  contract.  By  this  conclu- 
sion the  three  provisions  of  this  contract  we  have  had  under 
consideration  are  consistent  and  harmonious,  and  due  force  and 
effect  are  given  to  each.  The  defendant's  contract  being  to  carry 
this  freight  to  New  York,  it  necessarily  follows  that  it  was  to  give 
it  passenger  train  service  to  that  point.  It  failed  to  render  such 
service,  hence  there  was  a  breach,  and  a  loss  resulted  to  plaintiff 
by  reason  of  that  breach. 

The  contract  between  the  parties,  as  stipulated  at  the  trial, 
varied  from  that  alleged  in  the  complaint,  but  it  seems  no  objec- 
tion was  made  by  the  defendant  on  this  ground  in  the  court  below 
at  any  stage  of  the  proceeding,  and  for  this  reason  we  will  not 
now  reverse  the  judgment  upon  the  ground  of  such  variance.  We 
find  no  substantial  eiTor  in  the  record. 

For  the  foregoing  reasons  the  judgment  is  affirmed. 

Van  Fleet,  J.,  Harrison,  J.,  Temple,  J.,  and  Henshaw,  J.,  con- 
curred. 

McFarland,  J.,  dissented. 


[S.  F.  No.  750.    Department  Two.— October  26.  1897.1 

FELIX   TKACY,  Appellant,  v.  WILLIAM   ALVORD   et  al.. 
Executors,  etc.,  of  J.  C.  "Wilmerding,  Deceased,  Respondents. 

Gift— Promissort  Note  or  Dohob.— The  gift  of  the  donor's  own  promissory 
note,  either  inter  vivos  or  in  view  of  death,  does  not  create  an  en- 
forceable obligation  in  favor  of  the  donee  against  the  donor  or  his 
estate. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  and  from  an  order  refusing  a  new 
trial.     John  Hunt,  Judge. 
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The  facts  are  stated  in  the  opinion. 

Charles  A.  Garter,  for  Appellant 

Edward  J.  McCutchen,  and  Page,  McCutchen  &  Eells,  for 
Bespondents. 

BEITT,  C— Defendants'  testator,  J.  C.  Wilmerding,  died 
February  20,  1894.  About  one  year  previously  he  made  and 
signed  a  paper  writing  having  the  form  of  a  promissory  note  for 
ten  thousand  dollars,  payable  sixty  days  from  its  date  to  the 
order  of  Felix  Tracy,  the  plaintiff.  It  is  claimed  on  the  latter^s 
behalf  in  this  action  (which  is  founded  on  said  note  as  a  demand 
against  the  estate  of  said  deceased)  that  the  instrument  was  de- 
livered by  the  testator  to  a  third  person  for  plaintiff's  use,  and 
that  a  valid  gift  thereof,  either  inter  vivos  or  in  view  of  death, 
was  made  by  the  testator  to  the  plaintiff.  There  was  no  con- 
sideration for  the  note,  and  plaintiff  first  learned  of  its  existence 
by  information  from  the  executors  some  months  after  the  teeta- 
tor^s  death. 

The  court  below  found  that  there  was  no  delivery  of  the  note 
as  alleged  by  plaintiff,  and  held  therefore  that  the  instrument 
never  had  effect;  whether  the  evidence  justified  such  finding  is 
made  a  question  in  the  case,  but  it  is  not  necessary  to  be  decided. 
For  if  it  were  conceded  that  delivery  was  proved,  yet,  as  between 
the  donee  and  the  donor  or  his  estate,  the  gift  of  the  donor's 
own  promissory  note  created  no  enforceable  obligation;  being  a 
mere  promise  without  consideration  to  give  a  sum  of  money  in 
the  future,  it  ^^'as  of  no  legal  consequence.  The  gift  of  such  a  . 
note  causa  motiis  is  within  the  rule;  besides  tending  to  subvert  ' 
the  statute  of  wills,  it  is  still  but  a  promise  to  make  a  gift,  and 
invalid  because  the  thing  promised  is  not  delivered.  Authori- 
ties are  numerous;  the  following  are  among  the  more  recent: 
BarileiVs  Petition,  1G3  Mass.  509;  Sanborn  v.  Sanhorny  65  N.  H. 
172;  Matter  of  James,  146  K  Y.  78;  58  Am.  St.  R-p.  771:  Shnw 
V.  Camp,  160  111.  425;  Johnson  v,  Otterbein  University,  41  Ohio 
St.  527;  1  Daniel  on  Negotiable  Instruments,  sec.  25.  Some 
cases  in  Pennsylvania  supposed  by  appellant  to  create  a  ripple 
in  the  current  of  authority  rested  on  the  efficacy  of  the  seal  at- 
tached to  the  instrument  to  import  a  consi deration:  thi<^  distinc- 
tion is  pointed  out  in  Kernes  Estate,  171  Pa.  St.  55.     Appellant 
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suggests,  rather  than  urges,  that  in  view  of  our  statuto 
aboiishiDg  the  distinction  between  sealed  and  unsealed  instru- 
ments (Civ.  Code,  sec.  1629)  the  present  case  should  fall  within 
the  doctrine  applied  to  sealed  notes  in  the  cases  cited  by  him. 
But  we  apprehend  that  counsel  does  not  desire  to  be  understood 
as  arguing  that  a  written  instrument  in  this  state  carries  with  it 
the  conclusive  implications  of  the  seal  at  common  law.  The 
statute  referred  to  was  designed  to  operate  in  the  contrary  di- 
rection, viz.,  to  make  sealed  as  well  as  unsealed  instruments  open 
to  defense  for  want  of  consideration.  The  judgment  and  order 
appealed  from  should  be  affirmed. 
Haynes,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


rS.  P.  No.  009.    Department  Two.-October  20,  1897.] 
In  the  Matter  of  the  Estate  of  JOSHUA  HENDY,  Deceased. 

Trust— V7iLi/—DuBATi 05  of  Trust— Life  ih  Brino.— A  ppovij«lon  in  a  codicil 
of  a  will  that  a  preyions  unconditional  bequest  of  fire  thousand  dol- 
lars to  the  to8tator*8  niece,  who  was  living  at  the  time  of  his  death, 
"is  to  be  held  In  trust  by  my  executors  for  her  benefit  and  the  inter- 
est is  to  be  ptiid  her  monthly,  at  her  death  the  same  to  be  continued 
to  her  two  children  ....  until  they  are  each  twenty-five  years  of 
age,  when  the  five  thousand  dollars  shall  be  paid  to  them  share  and 
share  alike,"  establishes  two  independent  trusts,  the  first  for  the  ^en- 
efit  of  the  niece,  and  the  other  for  the  benefit  of  her  chiliren.  The 
first  trust,  bring  dependent  upon  a  life  in  being,  is  valid,  irrespective 
of  any  invnliHity  in  tbe  Inttrr.  nrd  it  was  error  for  the  court  to  de- 
cree a  diRtribnllon  of  the  fund  absolutely  to  the  niece. 

Id.— Power  of  Alienatiom.— A  trust  is  not  invalid  for  undue  suspension  of 
the  i>ower  of  alienation,  if,  by  its  express  terms  or  by  necessary 
construction,  its  ultimate  duration  is  always  dependent  upon  lives 
inh*»ip*».     No  ab««o1ute  or  certain  term,  however  short,  is  valid. 

Id.— CoNSTBUCTiOT?  OF  Trost.— The  trust  for  the  benefit  of  the  children  who 
were  in  being  nt  the  death  of  the  testator,  is  not  invalid  for  nnd'ie 
suspension  of  the  pA^er  of  aliotiation,  bccan?e  in  no  possible  event 
is  the  power  of  nlienntion  suspended  beyond  the  existence  of  Hvos 
in  being.  Tf  tbe  ni'oe  outlives  her  children,  thon  the  tTU«»t  must 
cease  rr^^n  hor  (1ont>>:  if  ^h'*  dies  before  her  chiMren,  and  they  In 
turn  both  die  before  reaching  the  age  of  twenty-five  years,  the  tnwt 
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would  terminate  tor  lack  of  beneficiaries;  when  both,  or  either  of 
them  Burviying,  reach  the  age  of  twenty-fiye,  the  mother  being 
dead,  the  trust  also  ceases. 

APPEAL  from  a  decrcpe  of  partial  diBtributioii  of  the  Superior 
Court  of  the  City  aud  County  of  San  Francisco.  J.  V.  Coffey, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Nowlin  &  Fassett,  William  H.  H.  Hart,  C.  P.  Eobinson,  N.  D. 
Anderson^  and  E.  B.  Youngs  for  Appellants. 

J.  P.  Langhome,  and  W.  T.  Baggett>  for  Eespondent 

HENSHAW,  J.— Joshua  Hendy  by  his  will  left  a  legacy  of 
five  thousand  dollars  to  his  niece,  Mrs.  Josephine  Green.  By  a 
codicil,  which  was  admitted  to  probate  with  and  as  a  part  of 
that  instrument,  he  provided  as  follows: 

"The  bequest  of  five  thousand  dollars  to  my  niece  Mra.  Jos- 
ephine Green  is  to  be  held  in  trust  by  my  executors  for  her  bene- 
fit and  the  interest  is  to  be  paid  hir  monthly,  at  hear  deth  the 
same  to  be  continued  to  hear  two  children  Harrold  and  Mildred 
Green  imtil  they  are  each  twenty-five  years  of  age,  when  the  five 
thousand  dollars  shall  be  paid  to  them  share  and  share  alike/' 

Josephine  Green  petitioned  for  distribution  to  her  absolutely 
of  the  legacy  of  five  thousand  dollars,  and  the  court  decreed  dis- 
tribution in  accordance  with  her  prayer,  under  the  conviction, 
as  appears  from  the  statement  and  argument  of  her  counsel,  that 
the  trust  declared  in  the  codicil  was  void  for  undue  suspension 
of  the  power  of  alienation.    (Civ.  Code,  sec.  715.) 

This  consideration  is  the  only  one  to  which*^our  attention  is 
directed  upon  this  appeal. 

It  is  apparent  that  the  codicil  does  not  create  a  single  trust, 
but  establishes:  1.  A  trust  for  the  benefit  of  Mrs.  Josephine 
Green;  and  2.  A  trust  for  the  benefit  of  her  two  children,  Har- 
rold and  Mildred.  Harrold  and  Mildred  were  in  being  at  the 
creation  of  the  trust,  and  are  still  living  and  in  theic.  minorities. 
Therefore,  whatever  conclusion  may  be  reached  as  to  \he  valid- 
ity of  the  trust  for  the  children,  it  is  obvious  that  there  can  be 
no  legal  objection  advanced  against  the  trust  to  Mrs.  Green.  The 
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testator  had  the  imquestioned  right  to  revoke  his  absolute  1^- 
acy  of  five  thoueaiid  dollars^  or  to  substitute  for  it  a  provision 
under  which  she  would  receive  the  income  of  thait  sum  set  apart 
in  trust  during  her  life. 

It  is  manifest^  therefore,  that  the  decree  awarding  Mrs.  Green 
five  thousand  dollars  ae  an  absolute  legacy  must  be  reversed; 
dnce  the  trust  as  to  her  being  valid  and  distinct  from  that  on 
behalf  of  the  children,  the  utmost  she  would  be  entitled  to  re- 
ceive in  any  event  would  be  the  income  from  the  fund  during 
her  life.  The  future  disposition  of  the  principal  of  the  fund 
would  concern  only  the  children  and  the  residuary  legatees. 

As  to  the  trust  for  the  children,  we  need  here  go  in  its  con- 
struction only  so  far  as  to  see  whether  or  not  it  violates  the  rule 
against  perpetuities.  That  rule^  enunciated  in  section  715  of 
the  Civil  Code,  permits  property  to  be  held  inalienable,  provided 
that  the  power  of  alienation  be  not  suspended  beyond  the  exist- 
ence of  lives  in  being.  Therefore  the  duration  of  designated 
lives  must  always  be,  and  be  made,  the  ultimate  measure  of  dura- 
tion. But  it  matters  not  what  other  measures  be  taken,  so  long 
as  they  cannot  extend  the  period  of  suspension  beyond,  and  are 
controlled  by  the  duration  of,  designated  lives*  Thus  it  was 
said  in  the  Estate  of  WalJcerly,  108  Cal.  627,  651,  49  Am.  St 
Rep.  97:  ^'The  law  has  seen  fit  to  insist  that  the  measure  of  the 
period  of  suspension  shall  be  lives  in  being,  and  it  will  not  coun- 
tenance the  suspension  for  any  fixed  period  or  term  of  years 
not  depending  upon  the  duration  of  life.*'  In  the  Walkerly  case 
the  court  was  dealing  with  an  attempted  suspension  for  an  abso- 
lute, definite,  and  fixed  period  of  twenty-five  years.  It  was  there 
held,  as  uniformly  it  has  been  held  under  laws  similar  to  our 
own,  that  the  utmost  limit  of  the  period  of  the  suspension  of 
the  power  of  alienation  by  any  trust  or  future  estate  must  not 
by  any  possibility  exceed  existing  lives,  or  the  trust  or  estate 
will  be  void  in  its  creation.  No  absolute  or  certain  term,  how- 
ever short,  can  be  supported. 

Thus  a  trust  to  continue  for  twenty-five  years,  provided  A,  B, 
and  C  (designated  lives),  or  any  of  them,  shall  so  long  survive^ 
but  in  the  event  of  the  death  of  the  last  one  before  the  expiration 
of  that  period  of  time,  then  the  trust  to  cease  and  determine^ 
does  not  violate  the  law  against  perpetuities;  for  it  is  apparent 
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that  the  duration  of  lives  in  being  controls  the  term  of  the 
trust,  and  that  the  period  of  twenty-five  years  is  within  and  de- 
pendent upo-n  the  duration  of  these  lives.  {Schermerhorn  v.  Cot- 
tingy  131  N.  Y.  48.)  Upon  the  other  hand,  a  trust  until  the 
"youngest  child  now  living  shall  arrive  at  the  age  of  twenty-one 
years,  or  would  arrive  at  that  age  if  living,"  fixes  an  absolute 
period  not  dependent  upon  existing  lives  for  the  duration  of  the 
trust,  is  repugnant  to  the  statute  against  the  suspension  of  the 
power  of  alienation,  and  is  consequently  absolutely  void.  {Haynds 
V.  Sherman,  117  N.  Y.  433.) 

But  it  mattera  not  whether  it  be  by  express  tenns  or  by  neo- 
e^ary  construction  that  lives  in  being  measure  the  duration  of 
the  truai.  If  it  appear  with  certainty  that  the  trust  cannot 
longer  continue,  the  law  against  perpetuities  is  not  violated. 
Thus  a  trust  in  property  to  pay  the  income  to  A  until  he  arrives 
at  the  age  of  forty  years  would  not  violate  the  law,  for  every 
trust  of  necessity  ceases  when  there  is  no  beneficiary,  and  in  the 
case  instanced  it  is  obvious  that  A's  life  is  the  ultimate  and  de- 
terminative measure  of  duration.  In  no  event  con  the  trust  con- 
tinue longer,  than  his  life;  upon  his  death  before  reaching  the 
age  of  forty  years  the  trust  determines  for  lack  of  a  beneficiary. 

Examining  the  trust  to  the  children  with  these  considerations 
in  mind,  it  is  clear  that,  while  inartificially  drawn,  it  does  not 
unduly  suspend  the  power  of  alienation.  If  Mrs.  Green  outlives 
her  children,  then  the  trust  must  cease  upon  her  death.  If  she 
dies  before  her  children,  and  they  in  turn  both  die  before  reach- 
ing the  age  of  twenty-five  years,  then  also  the  trust  terminates 
for  lack  of  beneficiaries.  When  both,  or  either  of  them  sur- 
viving, reach  the  age  of  twenty-five,  the  mother  beiog  dead,  the 
trust  also  ceases.  In  no  possible  event,  then,  is  the  power  of 
alienation  suspended  beyond  the  existence  of  lives  in  being,  the 
lives  of  the  beneficiaries  under  the  two  trusts. 

For  the  foregoing  reasons  the  decree  is  reversed. 

Temple,  J.,  and  McFarland,  J.,  concurred. 


^ 


660  Estate  of  Josbph,       [118  Cal. 

[Sac.  No.  831.    Deiwrtment  One.— October  80,  1897.] 
In  the  Matter  of  the  Estate  of  WILLIAM  JOSEPH,  Deceased. 

Bbtats  of  Dscbassd  PBB0ON8— Pbocbvdino  TO  RcYOKB  Probatb— Novsu- 
DBNT  CoHTSBTAHi^-^scuBXTT  FOB  CosTB.— A  oontost  to  nvoke  the  probate 
Of  a  will  is  a  special  proceeding,  and  not  an  action  within  the  mean- 
ing of  section  1036  of  the  Code  of  Ciyil  Piocedaie,  lequiring  nonresi- 
dent plaintiffs  to  give  security  for  costs.  In  such  proceeding,  a  non- 
resident contestant  is  not  required  to  give  such  security. 

APPEAL  from  a  judgment  of  the  Superior  Conrt  of  Sacra- 
mento County  dismissing  a  petition  for  the  reyocation  of  the 
probate  of  a  will.    Matt.  F.  Johnson,  Judge. 

The  facts  are  stated  in  the  opinion. 

D.  E.  Alexander,  and  Isaac  Joseph,  for  Appellant 

Hinkson  Sc  Elliott,  and  A.  J.  Bruner,  for  Bespondent 

CHIPMAN,  C. — ^Deceased  died  testate.  A  document  purport- 
ing to  be  his  last  will  was  admitted  to  probate  February  17, 1888, 
and  the  executors  named  therein  were  duly  appointed.  It  does 
not  appear  whether  or  not  the  estate  has  been  distributed.  On 
December  13,  1894,  appellant,  one  Wesley  J.  Lovett,  filed  his 
petition  to  revoke  the  probate  of  said  will  and  contesting  the 
same.  Issues  upon  the  merits  were  framed  and  were  in  condi- 
tion to  be  tried,  whereupon  the  executors,  by  their  attorneys, 
served  notice  upon  appellant  that  they  would  move  the  dismis- 
sal of  appellant's  said  petition,  on  the  ground  that  *'due  and  legal 
notice  was  served  on  said  attorneys  of  said  Lovett,  on  the  fif- 
teenth day  of  June,  1895,  to  file  with  the  clerk  of  the  above- 
named  court  an  undertaking,  as  is  provided  for  in  section  1036 
of  the  Code  of  Civil  Procedure;  ihat  more  than  thirty  days  have 
elapsed  since  the  service  of  fiaid  nbtice,  and  the  said  undertak- 
ing has  not  been  filed.'*  At  the  hearing  of  the  motion  it  was  ad- 
mitted by  appellant  that  he  had  not  filed  the  undertaking  refer- 
red to.  It  was  also  admitted  tliat  appellant  is  a  citizen  of  the 
state  of  Ohio.  The  court  granted  the  motion,  and  entered  an 
order  dismissing  the  petition  of  appellant  and  the  contest  The 
appeal  is  from  this  order,  and  comes  up  on  bill  of  exoeptioDfl. 


Oct.  1897.]      Estate  of  Joseph.  661 

Appellant  claims  that  section  1036  of  the  Code  of  Civil  Pro- 
oedupe  applies  solely  to  actions  and  not  to  special  proceedings; 
that  a  proceeding  to  revoke  the  probate  of  a  will  is  a  special  pn>- 
ceedingy  and  is  not  an  action  within  the  meaning  of  this  section 
of  the  code. 

Appellant  also  claims  that^  if  it  should  be  held  that  sectionB 
1036  and  1037  of  the  Code  of  Civil  Procedure  apply  to  proceed- 
ings to  contest  the  probate  or  validity  of  a  will,  then  those  sec- 
tions are  in  violation  of  article  IV,  section  2,  and  article  XIV, 
section  1,  of  the  constitution  of  the  United  States. 

Bespondents  contend  that  proceedings  to  contest  a  will,  both 
when  first  offered  to  probate  or  later  after  probate,  are  in  their 
nature  civil  actions  and  possess  all  the  elements  of  an  action; 
that  section  1312  of  the  Code  of  Civil  Procedure  declares  that: 
"On  the  trial  the  contestant  is  the  plaintiff  and  the  petitioner  is 
the  defendant,''  which  is  mandatory  because  thtj  proceeding  is 
in  the  nature  of  a  civil  action;  that  section  1314  of  the  Code  of 
Civil  Procedure  denominates  the  proceeding  as  a  "case,**  and  a 
"case'*  is  a  suit  or  action — a  cause  (citing  Burrell's  Law  Diction- 
ary, 253);  and  finally  respondents  claim  that  the  whole  question 
is  disposed  of  by  section  363  of  the  Code  of  Civil  Procedure,  which 
provides  that  "the  word  'action,'  as  used  in  this  title,  is  to  be 
construed,  whenever  necessary  so  to  do,  as  including  a  special 
proceeding  of  a  civil  nature." 

Is  a  proceeding  to  contest  the  probate  or  validity  of  a  will  un- 
der section  1327  of  the  Code  of  Civil  Procedure,  an  action  within 
the  meaning  of  section  1036  of  the  Code  of  Civil  Procedure? 

Under  our  code  remedies  are  divided  into  two  classes:  "1.  Ac^ 
tions;  and  2.  Special  proceedings."    (Code  Civ.  Proc,  sec.  21.) 

"An  action  is  an  ordinary  proceeding  in  a  court  of  justice  by 
which  one  party  prosecutes  another  for  the  enforcement  or  pro- 
tection of  a  right,  the  redress  or  prevention  of  a  wrong,  or  the 
punishment  of  a  public  offense."  (Code  Civ.  Proc,  sec.  22.) 
*^very  other  remedy  is  a  special  proceeding."  (Code  Ciy.  Proc., 
see.  23.)  The  respondents  made  their  motion  to  dismiss  the 
contest  in  this  case,  and  the  court  gave  the  order  by  virtue  of 
section  1036  of  the  Code  of  Civil  Procedure,  which  reads:  "When 
the  plaintiff  in  an  action  resides  out  of  the  state,  or  is  a  foreign 
corporation,  security  for  costs  and  charges,  which  may  be  award- 
ed against  plaintiff,  may  be  required  by  the  defendant."    Section 
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1327  of  the  Code  of  Civil  Procedure,  under  which  the  contest 
was  begun,  provides:  "When  a  will  has  been  admitted  to  pro- 
bate, any  person  interested  nmy,  at  any  time  within  one  year 
after  such  probate,  contest  the  same  or  the  validity  of  the  will. 
For  that  purpose  he  must  file  in  the  court  in  which  the  will  was 
proved  a  petition  in  writing,  containing  his  all^ations  against 
the  validity  of  the  will,  or  against  the  sufficiency  oi  the  proof, 
and  praying  that  the  probate  may  be  revoked/' 

We  think  without  doubt  a  petition  to  probate  a  will  is  the  be- 
ginning of  a  special  proceeding.  The  hearing  and  judgment 
reached  upon  it  in  no  sense  constitute  an  action  as  defined  by 
section  22  of  the  Code  of  Civil  Procedure,  nor  as  referred  to  in 
section  1036  of  the  Code  of  Civil  Procedure,  and,  if  not,  it  is 
necessarily  a  special  proceeding.  (Code  Civ.  Proc.,  sec.  23.)  We 
cannot  see  how  the  filing  of  grounds  of  opposition  to  the  probate 
of  the  will,  or,  later,  the  filing  of  a  petition  to  contest  the  pro- 
bate, can  change  the  nature  of  the  proceeding.  The  order  ad- 
mitting the  will  to  probate  is  not  final  so  long  as  proceedings 
may  be  taken  to  revoke  the  probate.  In  all  subsequent  stages 
the  contest  is  but  a  part  of  the  proceeding  to  probate  the  will, 
and  is  not  a  new  and  distinct  proceeding.  The  subject  matter 
is  the  same,  and  the  ultimate  issue,  to  wit,  whether  the  will  in 
question  should  stand  as  probated,  is  the  same.  It  is  not  "bji 
ordinary  proceeding  in  a  court  of  justice  by  which  one  party 
proeeeutes  another,*'  etc.,  as  defined  in  section  22  of  the  Code  of 
Civil  Procedure.  The  fact  that  section  1312  says  that  "on  the 
trial  the  contestant  is  plaintiff  and  the  petitioner  is  defendant'' 
does  not  tend  to  show  that  the  nature  of  the  proceeding  is  chang- 
ed; it  presupposes  matter  set  up  as  grounds  of  contest  as  to  which 
the  burden  of  proof  is  cast  upon  the  contestant,  but  it  does  not 
purport  to  be,  nor  is  it,  a  new  action  or  proceeding.  It  is  en- 
titled *ln  the  Matter  of  the  Estate  of  the  deceased;  it  receives 
all  its  vitality  from,  and  has  its  origin  in,  the  original  petition  to 
probate  the  will  and  the  statutory  provisions  governing  the 
proceedings.  Section  3(53,  relied  upon  by  respondents  as  con- 
clusive, cannot  receive  the  construction  given  it  by  them  unless 
it  be  changed  so  as  to  make  the  word  "action"  and  the  words 
"special  proceeding  of  a  civil  nature"  interchangeaWe  and  syn- 
onymous wherever  used  in  the  codes,  and  this  would  be  incon- 
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BiBtent  with  our  division  of  judicial  remedies  as  shown  in  sections 
21,  22,  and  23  of  the  Code  of  Civil  Procedure.  We  must  not  eon- 
found  this  division  of  remedies — "Actions"  and  "special  proceed- 
ings"— ^with  the  definition  given  of  "Action" — ^which  are  all  eith- 
er "Civil"  or  "Criminal,^'  while  "special  proceedings"  are  not  de- 
fined at  all. 

Nearly  all,  if  not  all,  special  proceedings  are  civil  in  their  nar 
ture,  but  it  was  manifestly  the  intention  of  the  code  to  keep  clear 
and  distinct  the  division  of  civil  remedies  into  actions  and  special 
proceedings,  and  so  we  see  later  in  its  arrangement  that  part  11, 
in  which  section  1036  occurs,  is  entitled  and  treats  of  "Civil  Ac- 
tions," while  part  III,  in  which  the  probate  of  wills  is  provided 
for,  is  entitled  and  treats  "of  special  proceedings  of  a  civil  na- 
ture." If  the  provisions  of  these  several  titles  are  to  be  used 
interchangeably  and  made  applicable  to  each  other,  where  there 
is  no  express  provision  authorizing  it,  we  would  introduce  con- 
fusion and  often  direct  contradictions  in  the  methods  of  practice 
pointed  out  in  these  two  divisions  of  remedies. 

It  was  held  in  an  early  case  that  "proceedings  for  the  settlement 
of  an  estate  and  matters  connected  therewith  are  not  civil  ac- 
tions within  the  meaning  of  the  practice  act,  sections  18  to  21.'* 
{Estate  of  Scott,  15  Cal.  220.) 

It  has  been  several  times  held  that  proceedings  to  ascertain 
who  are  the  heirs  at  law  of  the  deceased  and  to  distribute  the 
estate  under  section  1664  of  the  Code  of  Civil  Procedure,  "while 
partaking  of  the  nature  of  a  civil  action,  is  not  a  civil  action" 
{Estate  of  Blythe,  110  Cal.  226;  Estate  of  Burton,  93  Cal.  459; 
Smith  V.  Westerfield,  88  Cal.  374.) 

A  careful  comparison  of  section  1664  with  the  sections  relating 
to  contesting  the  probate  of  a  will,  and  the  reasons  given  for 
holding  that  a  petition  under  section  1664  is  a  special  proceed- 
ing, will,  we  think,  make  quite  clear  the  reasons  for  holding  as 
we  do  that  the  contest  of  a  will  is  not  an  action  as  contemplated 
in  section  1036,  but  is  a  special  proceeding  to  which  that  sec- 
tion does  not  apply.  This  view  of  the  question  presented  makes 
it  unnecessary  to  notice  the  point  raised,  that  section  1036  is  un- 
constitutional. 

The  judgment  and  order  dismissing  appellant's  petition  should 
be  reversed. 

Haynes,  C,  and  Belcher,  C,  concurred. 
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For  the  reaeons  given  in  the  foregoing  opinion  the  judgment 
and  order  dismissing  appellant's  petition  are  reversed. 

Garontte,  J.^  Harrison,  J.,  McFarknd,  J. 


[li.  A.  No.  228.    Department  Two.— November  1,  1897.1 

LILIE  C.  SULLIVAN  ct  al.,  Respondents,  v.  CHABLES  A. 
LUMSDKN,  Eespondent,  and  J.  H.  D.  WINGFIELD  et  aL, 

Appellants, 

Pabtitioh— Okaht  of  Pusblo  LAHDe— Rbfsbkvcb  to  Official  Map— Subsb- 
QUBNT  Ghahob  OF  Map— DiFFBBBHCB  iH  LocATiOH  OF  LoT.—WherB  a  city 
sold  and  conveyed  ita  title  to  all  of  the  lands  of  a  pueblo  lot  by  refer- 
ence to  an  official  map  of  the  pueblo  lands  of  the  city  then  on  file  in 
the  office  of  the  city  clerk,  and  designated  by  the  name  of  the  snr- 
▼eyor  who  made  it,  and  the  title  to  lands  sought  to  be  partitioned  is 
deraigned  from  the  city  under 'deeds  of  portions  of  such  pueblo  lot, 
containing  such  reference,  the  partition  must  be  made  according  to 
such  official  map,  and  not  according  to  another  official  map  subse- 
quently adopted  by  the  city*  giving  a  different  location  of  such  pueblo 
lot 

Id.— Jurisdiction  of  Equity— Vacation  of  Dbcbbb— Rb-Pabtitioh— Mistakb 
OF  Rbfbbbb— UsB  OF  Wbonq  Map.— Equity  has  jurisdiction  to  oorrect  a 
mistake  in  a  decree  in  partition,  by  setting  it  aside,  and  making  a  re 
partition,  where  the  mistake  was  extrinsic  and  collateral  to  the  qne^ 
tions  examined  and  determined  in  the  original  action  for  partition*  and 
led'  the  court  to  do  what  it  did  not  intend  to  do,  in  confinning  to  the 
plaintiffs  a  piece  of  land  not  described  or  referred  to  in  the  complaint, 
or  in  the  findings  or  interlocutory  judgment,  and  which  was  not  in- 
eluded  in  the  title  to  the  land  sought  to  be  partitioned,  but  was  owned 
and  possessed  adversely  by  one  not  a  party  to  the  action,  it  appeariug 
that  the  mistake  originated  in  an  incorrect  use  made  by  the  referees 
of  the  lines  indicated  upon  a  second  official  map  of  the  city  then  iu 
force,  which  showed  different  boundaries  of  the  lot  sought  to  be  par- 
titioned from  those  fixed  by  a  prior  official  map  which  was  referred 
to  in  the  grant  made  by  the  city,  under  which  the  title  to  the  lot 
sought  to  be  partitioned  was  deraigned,  and  under  which  the  parti- 
tion ought  to  have  been  made. 

Ii>.— Ooncbalbd  Mistake— Disco  vest— Rbasonablb  Diliqbhcx— Laches  hot 
Imputable.— The  plaintiffs  are  not  barred  by  delay  and  laches  from 
maintaining  a  suit  in  equity  to  set  aside  the  final  decree  of  partition 
on  the  ground  of  mistake,  brought  within  one  year  after  the  decree  was 
entered,  where  it  appears  that  there  was  nothing  in  the  report  of  the 
referees,  or  in  the  record  of  the  action  for  partition,  or  in  the  final 
decree,  to  indicate  the  mistake,  but  it  was  concealed  by  cefeienee  to 
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the  lands  described  in  the  complaint,  and,  without  fault  or  negligence 
of  the  plaintiffs,  was  not  discovered  until  after  theii-  remedy  Dy  uio- 
tion  or  other  legal  process  in  the  original  action  had  expired,  and 
that  as  soon  as  they  received  information  which  led  them  to  sus- 
pect it,  they  took  immediate  steps  to  ascertain  the  facts,  and  em- 
ployed counsel  to  prosecute  the  suit  in  equity. 

Id.— Plbadinch-Dehurbeb  to  Coxplaint— Pabtiss.— A  demurrer  to  the  com« 
plaint  in  equity  for  failure  to  state  a  cause  of  action,  and  for  a  defect 
or  misjoinder  of  parties  defendant,  is  properly  overruled,  where  the 
complaint  states  all  the  facts  necessary  to  constitute  a  cause  of  ac- 
tion for  relief  in  equity,  and  further  stated  that  the  parties  therein 
named,  plaintiffs  and  defendants,  comprised  all  persons  who  owned, 
or  claimed  an  interest  in  the  pueblo  lot  of  which  partition  was  made, 
or  any  part  thereof,  or  whose  rights  or  interests  were  in  any  way  af- 
fected by  the  decree  in  partition,  or  by  the  action  to  set  it  aside. 

Id.— ExcHAwa«  of  Qititclaim  Deeds— Mutual  Mistakk— Wawt  of  Consid- 
KBATioH — Annulxbht— Re-Partition  — Form  of  Decree. —Where  the 
plaintiffs  executed  a  quitclaim  deed  for  a  small  portion  of  the  lands  claim- 
ed by  them  in  exchange  for  a  like  deed  from  the  appellant  for  a 
parcel  of  land  outside  of  the  lot  of  which  partition  was  sought,  and 
to  which  appellant  had  no  valid  claim  or  title,  and  it  appeared  that 
the  deeds  were  exchanged  by  nintual  mistake,  and  that  plaintiff's 
deed  was  without  any  consideration,  and  the  court  sets  out  in  its 
findings  all  the  facts  necessary  to  annul  the  deeds,  and  in  the  judg- 
ment of  re-partition,  decreed  an  allotment  to  each  of  the  parties  of 
the  land  originally  owned  by  such  party,  it  is  not  necessary  that  there 
should  be  a  formal  annulment  of  the  deeds  in  the  judgment,  but  it 
had  the  effect  to  vacate  and  set  aside  the  deeds,  and  was  sufBcient 
in  form. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San  Diego 
County  and  from  an  order  denying  a  new  trial.  W.  L.  Pierce, 
Judge. 

The  facts  are  stated  in  the  opinion. 

Withington  &  Carter,  and  Parrish  &  Mo^holder,  for  Appel- 
lants. 

W.  A.  Sloane,  for  Plaintiffs,  Respondents. 

Wadham  &  Steams,  for  Charles  A.  Lumsden,  Defendant  and 
Respondent. 

BELCHER,  C— On  January  6,  1888,  Lillian  Cullen  com- 
menced  an  action  in  the  superior  court  of  San  Diego  county 
against  J.  C.  Sprigg,  the  plaintiffs  in  this  action  and  others,  for 
the  partition  of  lot  1111  of  the  pueblo  lands  of  the  city  of  San 
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Diego,  "as  shown  and  delineated  upon  the  ofBicial  map  thereof 
made  by  Charles  H.  Poole,  C.  E,  and  U.  S.  deputy  surveyor,  and 
known  as  the  Poole  map/'  The  plaintiffs  here  did  not  appear  in 
that  action,  and  their  defaults  were  entered.  The  case  was  tried, 
and  the  court  found  that  the  parties  to  the  action  were  the  owners 
of  certain  described  portions  of  the  said  lot,  the  plaintiffs  here 
owning  ten  and  eighty-five  one  hundredths  acres  thereof,  which 
was  a  strip  situated  along  the  east  line  of  the  lot,  and  was  two 
hundred  and  ten  feet  'wide.  In  the  findings  the  "said  lof*  and 
the  "Poole  map"  are  frequently  referred  to.  In  accordance  with 
the  findings,  an  interlocutory  judgment  was  entered,  directing 
"that  the  aforesaid  pueblo  lot  be  partitioned  and  set  apart  in  sev- 
eralty to  the  parties  thereto,  the  plaintiff,  intervenor,  and  defend- 
ants in  this  suit,  in  the  proportions  determined  in  this  judgment 
and  the  findings  of  fact  filed  herein";  and  certain  named  persons 
were  appointed  to  make  the  partition.  From  that  judgment  and 
an  order  denying  a  new  trial  the  plaintiff  in  the  action  appealed  to 
this  court,  where  the  judgment  and  order  were  affirmed.  {CuUen 
V.  Sprigg,  83  Cal.  56.)  In  deciding  the  case  it  was  said:  'Tlie 
rights  of  the  respondents  depend  upon  their  deraignment  of  title 
from  the  city  under  two  deeds  from  the  trustees  of  the  city  dated 
March  1,  1869,  to  William  Evans,  one  for  'that  lot  of  land  con- 
taining sixty  acres  lying  in  block  No.  1111,  according  to  the  offi- 
cial map  of  said  city  made  by  Charles  H.  Poole,  A.  D.  1856,'  and 
the  other  for  'that  lot  of  land  containing  forty  acres  lying  in 
block  111  1,'  according  to  the  same  map." 

After  that  decision  was  rendered,  the  referees  proceeded  to 
make  the  partition,  and  reported  their  proceedings  to  the  court, 
as  required  by  section  785  of  the  Code  of  Civil  Procedure.  The 
report  was  approved  and  confirmed  by  the  court,  and  a  final  de- 
cree in  partition  was  made  and  entered  April  20,  1894.  The 
decree  recited  that  the  report  of  the  "referees,  heretofore  appoint- 
ed by  an  order  of  this  court  to  make  partition  of  the  lands  in  the 
complaint  herein  described,"  had  been  filed  and  confirmed,  "by 
which  it  appears  that  said  referees  have  made  partition  of  the  said 
premises  described  in  the  complaint  in  this  action  and  in  ^he 
interlocutory  decree  herein  entered  and  filed  on  the  seventeenth 
day  of  December,  1888." 

It  was  not  shown  by  the  report  or  the  decree,  but  was  subse- 
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quently  discovered,  that  in  making  the  partition  the  referees  used, 
and  followed  the  lines  laid  down  upon  a  map  known  as  the  Pas- 
coe  map.  This  map  located  the  east  line  of  lot  1111  some  two 
hundred  and  ten  feet  further  east  than  it  was  located  by  the 
Poole  map,  and  it  was  this  strip  between  these  two  lines  which 
was  allotted  to  the  plaintiffs  herein  as  their  portion  of  the  said 
premises.  But  it  appears  that  the  said  strip  had  been  sold  to  one 
Veasv,  who  was  not  a  party  to  the  partition  suit,  as  a  portion  of 
lot  1110  according  to  the  Poole  map,  and  had  been  inclosed,  occu-  i 
pied,  and  claimed  by  him,  as  against  all  the  world,  for  about  ten 
years. 

Within  a  year  after  the  said  final  decree  was  entered,  the  plain- 
tiffs commenced  this  action  to  have  the  same  vacated  and  set  aside 
and  a  new  partition  made,  upon  the  ground  that  the  referees  and 
the  court,  by  mistake  and  inadvertence,  failed  to  allot  or  set  apart 
to  them,  or  either  of  them,  any  part  or  interest  whatever  of  or  in 
the  lands  of  said  pueblo  lot  1111,  of  which  partition  was  ordered 
and  adjudged,  but  did  allot  and  set  apart  to  them  land  in  an 
adjoining  lot,  to  which  they  had  and  could  thereby  acquire  no 
title. 

The  case  was  tried,  and  the  court  found,  among  other  things, 
that  all  the  averments  of  the  complaint  were  true,  and  gave  judg- 
ment in  favor  of  the  plaintiffs  as  prayed  for.  From  that  judg- 
ment and  an  order  denying  a  new  trial  the  defendants  have  ap- 
pealed. 

It  is  not  claimed  by  the  appellants  that  the  plaintiffs  were  not 
the  owners  of  an  interest  in  the  land  to  be  partitioned  equal  to 
ten  and  eighty-five  one  hundredths  acres  thereof,  or  that  under 
the  final  deciee  they  acquired  or  could  assert  any  right  or  title  to 
the  parcel  allotted  to  them;  but  the  contention  is:  1.  That 
plaintiffs  were  not  entitled  to  have  the  partition  made  according 
to  the  Poole  map;  2.  That  they  were  not  entitled  to  the  relief 
sought,  because  the  action  was  brought  to  annul  a  former  decree 
upon  inadequate  grounds;  3.  That  if  the  action  were  a  proper 
one,  still  plaintiffs  had  lost  their  right  to  maintain  it  by  their  own 
laches. 

1.  Should  the  partition  have  been  made  according  to  the  Poole 
map?  It  appears  that  the  Poole  map  was  filed  in  the  office  of  the 
city  clerk  in  1856,  and  was  indorsed:    Official  map  of  the  pueblo 
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lands  of  the  city  of  San  Dicgo^  compiled  from  all  existing  author- 
ities under  directions  of  the  board  of  trustees  for  the  years  1855 
and  1856.  By  Chas.  11.  Poole,  C.  E,,  U.  8.  Dep.  Surveyor.''  It 
also  appears  that  in  1870  another  map  of  the  pueblo  lands  of  the 
city  was  made  by  James  Pascoe,  which,  on  August  11th  of  that 
year,  by  a  resolution  of  the  board  of  trustees  of  the  city,  was  for- 
mally adopted  as  the  official  map  of  said  pueblo  lands.  0.  N. 
Sanford,  civil  engineer,  testified  that  after  1870  the  Pascoe  map 
was  the  official  map  of  the  city,  'T)ut  conveyances  after  that  date 
calling  for  the  official  map  of  the  city  often  meant  the  Poole 
map/'  It  further  appears  that  the  plaintiffs  deraigned  their  title 
through  mesne  conveyances  from  one  William  Evans,  to  whom,  in 
March,  1869,  the  city  of  San  Diego  conveyed  "one  hundred  acres 
undivided  in  and  of  said  pueblo  lot  1111  as  shown  upon  the  map 
of  said  pueblo  lands^made  by  Charles  H.Poole  in  1856,"the  whole 
lot  containing  one  hundred  and  seven  and  sixty-seven  one  hun- 
dredths acres  of  land.  And  the  court  found  "that  thereafter  in 
eaid  year  1869  the  said  city  of  San  Diego  sold  and  conveyed  its 
title  in  and  to  all  of  the  lands  of  said  pueblo  lot  1111,  by  refer- 
ence to  and  as  designated  on  said  Poole  map." 

Under  the  circumstances  shown,  we  think  it  clear  that  the  par- 
tition was  intended  to  be  made,  and  should  have  been  made,  ac- 
cording to  the  Poole  map,  and  that  the  failure  to  so  make  it  was 
due  alone  to  the  mistake  and  inadvertence  of  the  referees. 

2.  Had  the  court  below  jurisdiction  and  authority  to  set  aside 
the  decree  in  partition  and  to  grant  the  relief  prayed  for?  Appel- 
lants invoke  the  rule  of  res  ad  judicata,  and  insist  that  the  decree 
was  final  and  conclusive.  (Citing  Pico  v.  Cohn,  91  Cal.  129;  25 
Am.  St.  Rep.  159;  United  States  v.  Throckmorton,  98  U.  a  113, 
and  other  cases.) 

That  a  party  against  whom  an  unjust  judgment  has  been  ob- 
tained through  accident,  mistake,  or  fraud  may,  in  certain  cases, 
maintain  an  equitable  action  to  set  aside  the  judgment  is  well  set- 
tled. (Bihend  v.  Kreutz,  20  Cal.  110;  Senfer  v.  Senter,  70  Cal. 
619;  Dunlap  v.  Sieere,  92  Cal.  344;  27  Am.  St.  Hep.  143.) 

In  Pico  V.  Cohn,  supra,  it  is  said:  "That  a  former  judgment  or 
decree  may  be  set  aside  and  annulled  for  some  frauds  there  can  be 
no  question;  but  it  must  be  a  fraud  extrinsic  or  collateral  to  the 
questions  examined  and  determined  in  the  action.    And  we  think 
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it  ifi  settled  beyond  controversy  that  a  decree  will  not  be  vacated 
merely  because  it  was  obtained  by  forged  documents  or  perjured 
testimony.  The  reason  of  this  rule  is  that  there  must  be  an  end 
of  litigation;  ^nd  when  parties  have  once  submitted  a  matter^  or 
have  had  the  opportunity  of  submitting  it  for  investigation  and 
determination,  and  when  they  have  exhausted  every  means  for 
reviewing  such  determination  in  the  same  proceeding,  it  must  be 
regarded  as  final  and  conclusive,  unless  it  can  be  shown  that  the 
jurisdiction  of  the  court  had  been  imposcsid  upon.^' 

The  same  rule  applies  to  mistakes,  and  to  judgments  or  decrees 
in  partition  as  well  as  other  judgments.  '^A  final  judgment  or 
decree  in  partition  is  not  more  exempt  from  the  interference  and 
controlling  power  of  courts  of  equity  than  are  final  judgments 
and  decrees  in  other  cases.  Hence,  such  a  mistake  of  facts,  or 
such  accident  as  would  authorize  a  court  of  equity  In  enjoining  or 
setting  aside  an  ordinary  judgment,  will  authorize  it  to  set  aside 

or   correct   a  judgment   or   decree   of    partition If   a 

mistake  in  matters  of  description  has  been  made  by  the  commis- 
sioners in  drafting  their  report,  and  has  also  been  carried  into  the 
final  judgment,  it  may  be  corrected  by  proceedings  in  equity." 
(Freeman  on  Cotenancy  and  Partition,  sec.  534;  Sviith  v.  Butler, 
11  Or.  46;  Marvin  v.  Marvm^  52  How.  Pr.  97;  Wilbur  v.  Dyer, 
39  Me.  169;  Douglass  v.  Viele,  3  Sand.  Ch.  439.) 

'The  mistake  which  will  justify  this  relief  may  also  be  the 
mistake  of  the  court.  But  wherever  it  may  be  found  that  inad- 
vertence or  mistake  is  held  to  be  groimd  for  setting  aside  a 
judgment,  it  will  be  noticed  that  it  is  not  a  mistake  of  the  law,  or 
an  inadvertent  conclusion  as  to  what  the  law  is,  but  a  mistake  or 
inadvertence  in  doing  something  not  intended  to  be  done.''  (1 
Black  on  Judgments,  sec.  335.) 

Was  the  mistake  here  complained  of  such  a  one  as  a  court  of 
equity  will  relieve  against?  We  think  it  was.  It  was  clearly  ex- 
trinsic and  collateral  to  the  questions  examined  and  determined 
in  the  action,  and  led  the  court  to  do  what  it  evidently  never  in- 
tended to  do — ^that  is,  to  confirm  to  the  plaintiffs  a  piece  of  land 
not  described  or  referred  to  in  the  complaint  or  in  the  findings  or 
interlocutory  judgment,  and  which  was  then  owned  and  in  the 
adverse  possession  of  one  not  a  party  to  the  suit. 

3.    Were  the  plaintiffs  barred  from  maintaining  the  action  be- 
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cause  of  their  delay  and  laches  in  commencing  it?  Upon  this 
question  the  court  below  found  the  facts  as  follows: 

^'8.  That  there  was  nothing  in  the  report  of  said  ref  erees,  or  in 
the  record  of  said  action  for  partition,  or  in  said  final  decree,  to 
show  or  indicate  that  a  mistake  had  been  made,  but,  on  the  con- 
traiy,  it  appeared  from  said  report,  record,  and  decree  that  said 
plaintiffs  were  allotted,  and  had  assigned  to  them,  the  tract  of 
land  within  said  pueblo  lot  1111  designated  in  the  calls  of  the 
deeds  from  their  grantors  and  by  the  findings  of  the  court  in  said 
action  for  partition. 

"9.  That  said  plaintiffs  relied  upon  the  correctness  of  the  sur- 
vey and  report  of  said  referees  and  the  decree  of  said  court,  and 
upon  representations  that  said  survey  was  correct,  which  were 
made  to  them  at  the  time  immediately  following  said  final  decree, 
by  said  referees,  and  by  the  attorney  for  plaintiff  in  said  partition 
suit,  and  by  surveyors  familiar  with  said  lands;  and  because  of 
said  reliance,  and  without  any  fault  or  negligence  on  their  part, 
or  on  the  part  of  either  of  them,  for  a  long  time,  and  until  after 
their  Temedy  by  motion  or  other  legal  process  had  expired  by 
lapse  of  time,  did  not  discover  or  suspect  that  said  mistake  or  any 
mistake  had  been  made  in  said  survey  and  partition. 

'^10.  That  as  soon  as  plaintiffs  received  information  which  led 
them  to  suspect  that  said  mistake  had  been  made,  they  employed 
counsel  to  prosecute  this  action,  and  took  immediate  steps  to  as- 
certain the  facts  regarding  the  true  boundaries  of  said  pueblo  lot 
1111,  and  at  all  times  used  reasonable  diligence  in  the  commence- 
ment and  prosecution  of  this  action,  and  that  such  delay  as  oc- 
curred after  the  discovery  of  the  facts  which  led  plaintiffs  to 
doubt  the  correctness  of  said  survey  and  partition,  was  necessarily 
occasioned  because  of  conflicting  surveys  of  said  pueblo  lands,  and 
because  the  uncertainty  as  to  the  location  of  established  comers 
and  monuments  made  it  a  difficult  and  intricate  matter,  requiring 
much  time  and  research,  to  locate  the  true  boimdary  lines  of  said 
pueblo  lot  nil." 

These  findings  were  justified  by  the  evidence,  and  are,  we  think, 
a  sufficient  answer  to  appellants'  contention  on  this  point. 

4.  There  was  no  error  in  overruling  the  demurrer  to  the  com* 
plaint.  That  pleading  stated  all  the  facts  necessary  to  constitute 
a  cause  of  action,  and  it  did  not  appear  upon  the  face  thereof  that 
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there  was  a  defect  or  misjoinder  of  parties  defendant.  On  the 
contrary,  the  complaint  stated  "that  the  parties  herein  named, 
plaintiffs  and  defendants,  comprise  all  persons  who  own  or  claim 
an  interest  in  said  pueblo  lot  1111,  or  any  part  thereof,  or  whose 
rights  or  interests  are  in  any  way  affected  by  said  decree  of  par- 
tition, or  by  this  action/' 

5.  It  appears  that  after  the  interlocutory  judgment  was  en- 
tered, but  before  the  final  decree,  plaintiffs  executed  to  the  ap- 
pellant, the  College  Hill  Land  Association,  a  quitclaim  deed  for 
a  small  portion  of  the  lands  claimed  by  them,  and  the  said  asso- 
ciation executed  to  them  a  like  deed  for  a  parcel  of  land  outside 
of  the  said  lot,  and  to  which  it  had  no  claim  or  title.  The  court 
found,  in  effect,  that  the  plaintiffs*  deed  was  made  by  mutual 
mistake,  and  contrary  to  the  purpose  and  intent  of  the  parties 
thereto,  and  without  any  consideration;  and  that,  in  fact,  plaintiffs 
had  at  no  time  conveyed  or  parted  with  their  title  and  interest 
in  said  pueblo  lot  1111,  or  any  part  thereof.  Counsel  for  appel- 
lants object  that  no  formal  decision  or  order  setting  aside  the  said 
deeds  was  made,  and  that  the  judgment  is  silent  as  to  them.  But 
the  court  sets  out  in  its  findings  all  the  facts  necessary  to  annul 
the  deeds,  and  in  its  judgment  decrees  an  allotment  to  each  party 
of  the  land  originally  owned  by  such  party.  This  had  the  effect 
to  vacate  and  set  aside  the  deeds,  and  was  suiBcient. 

It  results  from  what  has  been  said  that  wfe  find  nothing  in  the 
record  calling  for  a  reversal,  and  that  the  judgment  and  order  ap- 
pealed from  should  be  affirmed. 

Haynes,  C,  and  Searls,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 
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[Crim.  No.  254.    Department  Two.— November  1,  1807.) 
THE  PEOPLE,  Kespondent,  v.  STEVE  WADE,  Appellant 

Gbihinal  Law— Trial— Coxttinuakce—Abskkcs  of  Witvkbsbs— InsuFncixHT 
Showimg—Discrstiom.— Affidavits  for  a  continuance  of  a  criminal  cause, 
for  the  absence  of  material  witnesses  for  the  defendant,  which  merely 
show  an  unsuccessful  search  for  the  witnesses,  and  do  not  name  the 
whereabouts  of  any  of  them,  except  one  who  was  stated  upon  in- 
formation and  belief  to  be  somewhere  in  Mexico,  and  do  not  show 
thut  the  attendance  of  any  one  of  them  would  or  could  be  procured 
within  any  reasonable  time,  are  not  sufficient  to  establish  an  abuse  of 
the  discretion  of  the  court  in  denying  the  motion. 

Id.— Skduction  Under  Promisr  of  Marrxagb— Corroboration  of  Prosbco- 
TRix— Construction  of  Codr.— The  evidence  of  the  prosecutrix,  whether 
corroborated  or  not,  if  believed  by  the  jury  and  the  judge  who  pre- 
sided at  tlie  trial,  is  sufficient  to  justify  a  verdict  of  guilty  of  the 
crime  of  seducing  and  having  sexual  intercourse  with  an  unmarried 
female  of  previous  chaste  character,  under  promise  of  marriage,  under 
section  268  of  the  Penal  Code;  and  section  1108  of  the  same  code, 
which  provides  that  upon  a  trial  for  inveigling,  enticing,  or  taking 
away  an  unmarried  female  of  previous  chaste  character,  under  the 
age  of  twenty-five  years,  for  the  purpose  of  prostitution,  the  defend- 
ant cannot  be  convicted  upon  the  testimony  of  the  woman  upon  whom 
or  with  whom  the  offense  was  committed,  unless  she  is  corroborated 
by  other  evidence,  has  no  application  to  offenses  committed  in  viola- 
tion of  section  268. 

Id.— Evidence— Proof  of  Chaste  Character— Limitation  as  to  Time.— The 
proof  of  the  chaste  character  of  the  prosecutrix  is  properly  limited  to 
the  time  prior  to  the  alleged  seduction,  and  there  is  no  error  in  strik- 
ing out  a  question  and  auswer  designed  to  prove  that  she  never  had 
sexual  intercourse  with  any  other  man  than  the  defendant 

Id.— Testimony  of  Acquaintance  of  Prosecutrix.— A  witness  of  whose 
family  the  prosecutrix  had  been  a  member,  and  who  had  had  occasion  to 
be  well  acquainted  with  her,  may  be  properly  asked  what,  from  his 
acquaintance  with  her  and  his  observations  of  her  general  conduct,  he 
would  say  as  to  whether  or  not  she  was  a  chaste  and  virtuous  girl 
prior  to  the  time  of  the  alleged  seduction. 

Id.— Impeachment  of  Witness— Contradictory  Statements— Necessity  of 
Laying  Foundation.— A  witness  cannot  be  impeached  by  proof  of  state- 
ments inconsistent  with  his  testimony,  unless  the  foundation  is  fir^t 
laid  therefor,  by  relating  the  statements  to  him,  with  the  circum- 
stances of  times,  places,  and  persons  present,  and  asking  him  whether 
he  made  such  statements,  and,  if  so,  allowing  him  to  explain  them. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County  and  from  an  order  denying  a  new  trial.  George  H. 
Buck,  Judge. 

The  facts  are  stated  in  the  opinion. 
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William  A.  Bowden,  for  Appellant 

W.  F.  Fifzgerald,  Attorney  General,  and  C.  KT.  Post,  Depnty 
Attorney  General,  for  Eespondent 

BELCHEK,  C— The  defendant  was  charged  with  the  crime  of 
aeducisg  an  unmarried  female  of  previous  chaste  character,  under 
promise  of  marriage.  He  was  convicted  and  sentenced  to  pay  a 
fine  of  three  thousand  dollars,  and  in  default  of  payment  to  be 
imprisoned  one  day  for  each  four  dollars  of  the  fine,  until  the 
same  is  satisfied.  From  that  judgment  and  an  order  denying  his 
motion  for  a  new  trial  he  has  appealed. 

1.  When  the  case  was  called  for  trial,  the  defendant  moved  for 
a  continuance,  and  in  support  of  his  motion  read  and  filed  seven 
affidavits  made  by  him.  The  motion  was  denied,  and  this  ruling 
is  assigned  as  error. 

Each  of  the  said  affidavits  named  a  person  who,  it  was  said, 
would  be  a  material  witness  for  the  defense,  and  stated  what  was 
expected  to  be  proved  by  the  witness.  It  then  stated  that  a  sub- 
poena for  the  witness  had  been  issued  and  placed  in  the  hands  of 
the  sheriff  for  service,  but  returned,  showing  by  the  return  in- 
dorsed thereon  that  after  due  search  and  diligent  inquiry  the  offi- 
cer Lad  been  unable  to  find  the  said  witness  in  his  county.  In  six 
of  the  affidavits  the  affiant  stated  that  he  had  personally  made 
search  and  diligent  inquiry  for  the  witnesses  named  therein,  but 
such  search  had  been  unsuccessful.  In  one  of  the  affidavits  the 
affiant  stated  he  was  informed  and  believed  that  the  witness  nam- 
ed therein  was  in  the  republic  of  Mexico.  The  whereabouts  of  no 
one  of  tlie  persons  named,  except  the  one  who  was  somewhere  in 
Mexico,  is  shown,  and  it  does  not  appear  that  the  attendance  of 
any  one  of  them  would  or  could  be  procured  within  any  reason- 
able time.  Under  such  circumstances,  it  cannot  be  said  that  the 
court  abused  its  discretion  in  den3'ing  the  motion.  (Harper  v. 
Lamping,  33  Cal.  641;  People  v.  Ah  Fat,  48  Cal.  61;  People  v.  Ah 
Tute,  53  Cal.  614;  People  v,  Lewis,  64  Cal.  401.) 

2.  It  is  claimed  that  the  verdict  was  not  justified  by  the  evi- 
dence, because  the  testimony  of  the  prosecutrix  was  not  corrobo- 
rated by  other  evidence.  The  prosecution  was  based  upon  section 
268  of  the  Penal  Code,  which  provides:  'TEvery  person  who,  under 
promise  of  marriage,  seduces  and  has  sexual  intercourse  with  an 
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unmarried  female  of  preyioua  chaste  character  is  punishable/'  etc. 
Section  1108  of  the  same  code  also  provides:  "Upon  a  trial  for 
procuring  or  attempting  to  procure  an  abortion,  or  aiding  or  as- 
sisting therein,  or  for  inveigling,  enticing,  or  taking  away  an  un- 
married female  of  previous  chaste  character,  under  the  age  of 
twenty-five  years,  for  the  purpose  of  prostitution,  or  aiding  or 
assisting  therein,  the  defendant  cannot  be  convicted  upon  the  tes- 
timony of  the  woman  upon  or  with 'whom  the  oifense  was  com- 
mitted, unless  she  is  corroborated  by  other  evidence." 

To  sustain  his  contention  defendant  relies  upon  the  last-named 
section,  but  obviously  that  section  has  no  application  to  offenses 
committed  in  violation  of  the  one  first  named. 

The  evidence  of  the  prosecutrix,  if  believed  by  the  jury  and  the 
judge  who  presided  at  the  trial,  as  it  must  have  been,  was  amply 
euflicient  to  justify  the  verdict;  and,  besides,  it  was  in  fact  cor- 
roborated in  several  respects.  The  judgment  cannot,  therefore, 
be  disturbed  on  this  ground. 

3.  Several  rulings  of  the  court  on  the  admission  of  evidence  are 
complained  of,  but  we  see  no  material  error  in  any  of  them. 

The  prosecutrix  was  asked  on  cross-examination:  "Miss  Scott, 
you  never  had  sexual  intercourse  with  any  other  man?"  and  an- 
swered. "No,  sir."  This  question  and  answer  were  stricken  out, 
and  she  was  then  aske<l:  "You  never  had  sexual  intercourse  with 
any  other  man  previous  to  the  month  of  April,  1894?"  (the  month 
of  the  alleged  seduction),  and  answered,  "No,  sir." 

The  inquiry  was  properly  limited  to  the  time  prior  to  the  seduc- 
tion, and  there  was  no  error  in  striking  out  the  first  question  and 
answer. 

F.  S.  Jones  was  a  witness  for  the  prosecution,  and  testified  that 
Miss  Scott  had  lived  at  his  house  for  three  months  and  been  a 
member  of  his  family,  and  he  had  had  occasion  to  get  pretty  well 
acquainted  with  her.  lie  was  then  asked:  "From  your  acquain- 
tance with  Miss  Scott  and  your  observation  of  her  general  con- 
duct, what  would  you  say  as  to  whether  or  not  she  was  a  chaste 
and  virtuous  girl  up  to  the  time  of  your  acquaintance  and  prior 
to  the  middle  of  April,  1894?"  The  question  was  objected  to  as 
incompetent,  irrelevant,  and  immaterial,  and  the  objection  was 
overruled.  The  witness  answered:  "I  never  saw  anything  impru- 
dent in  Miss  Scott;  she  seemed  to  be  a  nice  young  girl.'' 
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The  question  was  proper^  and  certainly  defendant  was  not 
prejudiced  by  the  ruling. 

Lottie  Curtis  was  a  witness  for  the  prosecution,  and  testified 
that  she  knew  Miss  Scott  intimately  and  frequently  called  on  her 
at  Mrs.  Barstow's.  She  was  asked  if  she  always  found  her  at 
home  there,  and  answered,  "No,  sir.  1  called  there  one  evening. 
Miss  Jones  and  I,  and  ilrs.  Barstow  said  she  went  out  riding  with 
Steve  Wade.''  Counsel  for  defendant  urge  that  the  court  erred  in 
denying  his  motion  to  strike  out  the  said  answer,  but  the  record 
shows  that  the  answer  was  in  fact  stricken  out  by  the  court. 

Mary  Olmstead  and  Alfred  C.  Parker  were  called  as  witnesses 
for  the  defendant,  and  were  examined  on  his  behalf  very  fully.  It 
is  said  in  defendant's  brief  that  "the  testimony  given  by  the  wit- 
nesses Olmstead  and  Parker  was  hostile  evidence,  which  took  the 
defendant  by  surprise,  and  which  he  had  the  right  to  impeach  by 
showing  that  they  had  made  other  and  contradictory  statements." 

To  impeach  the  witnesses  W.  A.  Bowden,  defendant's  attorney, 
took  the  stand  as  a  witness,  and  offered  to  testify  that  each  of  the 
said  witnesses  had  made  statements  to  him  before  the  trial  which 
were  contradictory  to  those  made  by  them  at  the  trial.  This  offer- 
ed testimony  was  objected  to  and  excluded,  and  it  is  insisted  that 
the  ruling  was  erroneous. 

Section  2049  of  the  Code  of  Civil  Procedure  provides:  "The 
party  producing  a  witness  is  not  allowed  to  impeach  his  credit  by 
evidence  of  bad  character,  but  he  may  contradict  him  by  other 
evidence,  and  may  also  show  that  he  has  made  at  other  times"  state- 
ments inconsistent  with  his  present  testimony,  as  provided  in  sec- 
tion 2052." 

And  section  2052  provides:  "A  witness  may  also  be  impeached 
by  evidence  that  he  has  made,  at  other  times,  statements  incon- 
sistent with  his  present  testimony;  but,  before  this  can  be  done, 
the  statements  must  be  related  to  him,  with  the  circumstances  of 
times,  places,  and  persons  present,  and  he  must  be  asked  whether 
he  made  such  statements,  and,  if  so,  allowed  to  explain  them." 

No  such  foundation  was  laid  for  the  impeaching  testimony  of- 
fered, and  therefore  it  was  properly  rejected. 

The  above  are  all  the  points  made  for  a  reversal,  and,  as  no  one 
of  them  can  be  sustained,  the  judgment  and  order  appealed  from 
should  be  affirmed. 
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Ilaynes,  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Temple,  J^  Henshav,  J. 


[li,  A.  No.  227.     Department  Two.— NoTember  2, 1807.] 
V.  L.  WAED,  Administrator  etc.  of  James  K.  Kelley,  Deceased, 
Bespondent,  v.  FKANK  K  CKANE  et  al..  Appellants. 

HxcRAiric'8  Lim— DsscRiPTioir  of  WoftK— Erbctiov  or  BuiLDiire.— Whero 
the  work  for  which  a  claim  of  lien  was  filed  consistcHl  of  iho  nlmu:^t 
entire  demolition  of  an  old  house,  and  the  building  of  a  substan- 
tially new  structure  in  its  place.  It  is  sufficient  to  describe  the  work 
in  the  claim  as  the  "erection"  of  a  house,  although  a  small  part  of  the 
old  building  was  embodied  in  the  new. 

Id.— Completion  of  Work— Dischabqe  of  Contbactor.— Whore  a  mecha:iiCt 
enpoged  by  the  day  to  erect  a  building,  under  the  control  of  the 
owner,  is  discharged  by  Jiim  when  the  work  was  on  the  yerge  of  full 
and  actual  completion,  the  owner  undertaking  to  finish  it,  such  dis- 
charge is  equivalent  to  an  acceptance  of  the  work  as  a  completed  con- 
tract for  the  erection  of  the  building,  and  the  notice  of  lien  may  be 
properly  filed  at  any  time  within  thirty  days  thereafter. 

In.— FORECLOSUBE  OF  LlEN— PiNDINO— 8l2K  OF  Lor— USB  AHD  OCCUPATION.— 

In  an  action  to  foreclose  a  mechanic's  lien,  a  finding,  following  the  al- 
legation of  the  complaint,  on  which  no  issue  was  raised  by  the  an- 
swer, that  uU  the  lot  on  which  the  building  was  erected  was  neces- 
sary to  the  "convenient  use  and  enjoyment"  thereof,  will  be  construed 
to  mean  "convenient  use  and  occupation,"  and,  in  the  absence  of  evi- 
dence as  to  the  size  of  the  lot,  it  will  be  presumed,  in  support  of  the 
Judgment  that  the  whole  of  it  is  necessary  for  the  conyenient  use 
and  occupation  of  the  dwelling. 

APPEAIi  from  a  judgment  of  the  Superior  Court  of  Los  An- 
geles County  and  from  an  order  refusing  a  new  triaL  J.  W.  Mc- 
Kinley,  Judge. 

The  facts  are  stated  in  the  opinion. 

M.  C.  Hester,  for  Appellants, 

W.  S.  Wright,  for  EespondenL 
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HAYNES,  C. — ^Action  to  foreclose  a  mechanic's  lien.  The  de- 
fendants employed  Kelley  to  do  the  carpenter  work  hereinafter 
specified  at  an  agreed  compensation  of  two  dollars  and  fifty  cents 
per  day.  His  labor  amounted  to  one  hundred  and  five  dollars^  of 
which  forty  dollars  has  been  paid,  leaving  due  the  sum  of  sixty- 
five  dollars,  for  which  he  filed  a  lien. 

Kelley  died  after  the  cause  was  tried,  and  his  administrator 
was  substituted.  Findings  and  judgment  were  for  the  plaintii!^ 
and  this  appeal  is  from  an  order  denying  defendants'  motion  for  a 
new  trial,  which  motion  is  based  upon  the  alleged  insufficiency 
of  the  evidence  to  justify  certain  findings,  and  that  the  court  erred 
in  receiving  in  evidence  the  claim  of  lien  filed  by  the  plaintiff. 

1.  It  is  contended  by  appellants  that  the  finding  that  plaintiff 
performed  the  labor,  for  which  a  lien  is  claimed,  in  the  "erection" 
of  a  house,  is  not  justified  by  the  evidence. 

There  is  no  controversy  as  to  the  amount  and  value  of  the  labor 
performed  by  Kelley,  but  it  is  said  this  work  was  done  in  "the  al- 
teration and  repair  of  an  old  house,"  and  not  in  the  "erection"  of 
a  house,  as  alleged  in  the  complaint  and  stated  in  the  notice  of 
lien.  The  answer  of  defendants  is  a  denial  that  the  work  was  per- 
formed in  the  "erection"  of  any  house.  As  to  the  character  of  the 
work  done  by  him  Mr.  Kelley  testified:  "The  work  was  done  upon 
the  house  of  the  said  Cranes  in  Pasadena.  We  tore  away  the 
south,  east,  and  west  sides  of  the  old  house,  and  put  up  an  addi- 
tion ten  feet  wide  on  the  south  side.  The  roof  of  the  old  build- 
ing was  removed  and  a  new  one  put  on  over  the  old  part  and  the 
addition,  but  the  floor  was  not  taken  up,  but  was  enlarged  and 
raised  by  putting  in  underpinning.  I  made  the  new  house  twenty- 
five  feet  in  width  instead  of  fifteen;  added  a  kitchen  eight  feet  by 
twelve  feet  in  the  rear,  and  a  porch  twenty  feet  by  eight  feet  on 
the  front.  All  the  partitions  were  new.  The  ceiling  joists  were 
all  new.  It  was  lathed  and  plastered,  and  the  old  house  was  not." 
Mr.  Witham,  a  contractor  and  builder,  said:  "The  building  was 
an  old  building  remodeled." 

George  Anderson  testified  that  plaintiff  "tore  away  all  of  the 
old  house  except  the  north  side  and  a  part  of  the  back  side  and 
floor.  I  ihink  all  of  the  front  aide  was  removed."  The  evidence 
for  the  defendants  was  Fubstantially  the  same.  We  think  the 
finding  that  the  work  was  performed  in  "the  erection  of  a  dwell- 
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ing-liouse*'  was  sustained  by  the  evidence.  There  is  no  contro- 
versy or  nncertainty  as  to  the  building  upon  which  the  labor  was 
performed,  nor  as  to  the  labor  having  been  performed,  nor  as  to 
the  stipulated  wages,  or  the  amount  remaining  unpaid;  and  de- 
fendants, therefore,  could  not  have  been  misled  by  the  averment 
in  the  complaint  and  the  statement  in  the  notice  of  lien  that  the 
work  was  performed  in  the  ^'erection"  of  the  building.  When  the 
old  building  was  practically  destroyed  by  tearing  off  the  roof  and 
the  upper  joists,  leaving  only  two  sides  and  a  patch  of  floor,  it 
could  not  properly  be  termed  a  building;  and,  if  not,  the  work 
performed  by  respondent  might  properly  be  characterized  as  the 
erection  of  a  building.  Our  conclusion  is  not  inconsistent  vnih 
the  case  of  Eaton  v.  Malaiesta,  92  Cal.  75,  cited  by  appellant 
That  action  was  for  work  done  and  materials  furnished,  as  alleged 
in  the  complaint,  for  the  erection  of  a  certain  building  upon  cer- 
tain land,  while  the  evidence  showed  without  conflict  that  the 
contract,  and  the  work  performed  under  it,  was  to  raise  up,  move 
back,  and  repair  two  houses,  and  furnish  material  therefor;  and 
it  was  held  the  proofs  did  not  conform  to  the  contract  alleged  in 
the  complaint  or  to  the  notice  of  lien.  The  distinction  between 
that  case  and  this  is  obvious. 

What  we  have  said  above  disposes  of  appellant's  second  point, 
viz.,  that  the  court  erred  in  admitting  in  evidence  plaintiff's  no- 
tice of  lien,  the  objection  being  that  it  claimed  a  lien  for  labor 
performed  "in  the  erection  of  said  dwelling-house,''  instead  of  in 
the  repair  of  the  house. 

It  is  further  contended  that  the  fifth  finding,  to  the  effect  that 
the  lien  was  filed  within  thirty  days  after  the  completion  of  the 
building,  is  not  justified  by  the  evidence. 

In  the  fourth  finding  it  was  expressly  found  that  the  building 
was  completed  en  the  eleventh  day  of  January,  1894,  and  the  fifth 
finding  also  finds  that  the  notice  of  lien  was  filed  on  January  31, 
1894. 

As  to  the  date  at  which  the  building  was  completed  there  is  a 
material  conflict  in  the  evidence.  The  plaintiff  testified  that* 
"The  building  was  substantially  finished  when  I  left  [January  11, 
1894 "|.  and  was  completed  by  the  middle  of  January,  1894." 

The  plaintiff  further  testified  in  substance  that  when  he  quit 
work  they  were  out  of  lumber,  and  there  was  only  a  few  feet  more 
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required  to  complete  the  work;  that  Mr.  Crane  told  him  there  was 
no  more  for  him  to  do,  and  that  he.  Crane,  would  put  in  the  bal- 
ance of  the  boards  in  the  rear  of  the  house  along  the  base  below 
the  floor,  and  that  there  was  about  a  half  day's  work  to  finish  the 
painting,  which  was  being  jdone  by  Mr.  Crane.  If  this  evidence 
would  be  sufficient  to  sustain  the  finding  in  the  absence  of  con- 
fiicting  evidence,  we  cannot  disturb  it,  and  we  think  it  is.  Plain- 
tiff was  working  by  the  day,  was  under  the  control  of  defendants, 
and  was  discharged  by  them  when  the  work  was  on  the  verge 
of  full  and  actual  completion. 

Such  discharge,  under  the  circumstances  stated,  was  an  ac- 
ceptance of  the  work  as  a  completed  contract  for  the  erection  of 
the  building,  and  the  notice  of  lien  might  be  properly  filed  at  any 
time  within  thirty  days  thereafter. 

Appellants  further  contend  that  their  motion  for  a  new  trial 
should  have  been  granted  because  the  court  found  that  "all  of 
said  realty  is  necessary  for  the  convenient  use  and  enjoyment  of 
said  building.'* 

The  property  is  described  as  '^ot  forty-two  (42)  of  a  resubdi- 
vision  of  E.  Turner's  tract,  according  to  a  map  of  said  tract."  The 
complaint,  by  inadvertence,  doubtless,  used  the  expression  ''con- 
venient use  and  enjoyment,"  instead  of  the  language  of  the  stat- 
ute, "convenient  use  and  occupation." 

No  issue  was  taken  by  the  answer  upon  this  allegation  of  the 
complaint,  nor  was  there  any  evidence  as  to  the  size  of  the  lot. 

It  is  argued  that  there  is  a  wide  difference  between  the  words 
"enjoyment"  and  "occupation";  that  a  much  larger  parcel  of  land 
might  be  required  for  the  former  than  the  latter,  and  that  hence 
the  finding  and  decree  may  embrace  more  land  than  is  authorized 
by  the  statute. 

We  see  no  material  distinction  between  the  two  words  in  this 
connection.  In  Tunis  v,  LaJceport  etc.  Assn.,  98  Cal.  286,  it  was 
said:  ''The  expression,  'the  land  upon  which  any  building  .... 
is  constructed,  together  with  a  convenient  space  about  the  same, 
or  so  much  as  may  be  required  for  the  convenient  use  and  occu- 
pation thereof,'  should  be  construed  to  mean  such  space  or  area 
of  land  as  is  necessary  to  the  enjojinent  of  the  building  for  the 
purpose  in  view  in  its  construction";  thus  using  the  word  "en- 
joyment" as  synonjTnous  with  occupation.    Besides,  in  the  ab- 


sence  of  evidence  as  to  the  size  of  the  lot,  it  will  be  preeiinied,  in 
support  of  the  judgment,  that  the  whole  of  it  is  neceseaiy  for 
the  convenient  use  and  occupation  of  the  dwelling.    {Backa  «. 
Auburn,  95  Cal.  650.) 
The  order  denying  a  new  trial  should  be  affinned. 

Chipman,  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  deny- 
ing a  new  trial  is  affirmed. 

McFarland)  J.,  Temple,  J.,  Henshaw,  J. 


[8.  F.  No.  602.    Department  Two.— November  2, 1897.1 
COUNTY  OF  SONOMA,  Respondent,  v.  SAMUEL  CSOZIEB, 

AppeUant. 

Bkinbnt  Doxaik— GoNDncKiKO  Laitd  roB  Pbivatb  Wat— Aotion  bt  Covhtt 
^ImuTPiaBNT  CoMPLAtirr.— A  oomplaint  in  an  action  bj  a  county  to 
condemn  the  land  of  the  defendant  for  a  prirate  way,  which  merely 
ayera  the  filing  of  a  sufficient  petition  and  the  giying  and  approval 
of  the  bond,  and  that  afterward  such  proceedings  were  had  that,  on 
a  day  specified,  the  board  of  superrisors  of  the  county,  by  order  dab' 
given  and  made,  directed  the  district  attorney  to  institute  condemna- 
tion proceedings,  but  which  fails  to  state  that  yiewers  were  appoint- 
ed, or  that  they  proceeded  to  lay  out  the  road,  or  that  they  made  or 
filed  any  report,  or  that  the  report  was  approyed,  or  that  damages 
awarded  had  been  tendered  to  defendant  and  refused  by  him,  fails  to 
state  a  cause  of  action. 

X0.-JUBISDICTION  OF  BOABD— GOMPLIAIIGB  WITH  STATUTE  KsSKMTIAIr-BFrBCT 

OF  Obosb  DiBKCTiKa  SuiT^-CoNSTBUcrioir  OF  CoDB.— A  complaint  in  con- 
demnation proceedings  must  show  that  the  board  had  jurisdiction  to 
make  the  order  for  the  institution  of  condemnation  proceedings;  and 
unless  the  board  complies  with  the  requirements  of  the  statute  its 
orders  are  void;  and  section  2600  of  the  Political  Code,  which  makes 
the  order  for  the  institution  of  the  suit  oondusiye  as  to  the  r^ularity 
thereof,  mast  be  understood  as  providing  that  when  the  board  has 
jurisdiction  mere  irregularities  are  harmless,  and  not  as  providing 
that  the  board  can  make  a  valid  order  opening  a  road  over  private 
property  without  a  substantial  compliance  with  the  requirements  of 
the  code. 

APPEAL  from  a  jndjfment  of  the  Superior  Court  of  the  Coun- 
ty of  Sonoma.    R.  F,  Crawford,  Judge. 


The  facts  are  stated  in  the  opinion  of  the  court 

Wicklilfe  Matthews,  for  Appellant 

Emmet  Seawell,  District  Attorney,  and  T.  J.  Butts,  Assistant 
District  Attorney,  for  Kespondent. 

TEMPLE,  J. — ^This  is  a  proceeding  to  condemn  a  strip  of 
land  for  a  private  way,  and  the  case  is  presented  on  a  demurrer  to 
the  complaint.  The  demurrer  was  overruled,  and  the  defendant 
did  not  answer.  Judgment  went  against  him,  and  he  now  appeals, 
resting  on  his  demurrer. 

The  complaint  avers  the  filing  of  a  sufficient  petition  and  the 
giving  and  approval  of  the  hond,  and  that  afterward  such  proceed- 
ings were  had  that  on  the  ninth  day  of  October,  1895,  the  board 
of  supervisors  of  said  county,  by  order  duly  given  and  made,  di- 
rected the  district  attorney,  etc. 

Ilie  complaint  fails  to  state:  1.  That  viewers  were  appointed; 
2.  That  they  proceeded  to  lay  out  the  road:  3.  That  they  made  or 
filed  any  report;  4.  That  the  report  was  approved;  or  6.  That 
damages  awarded  had  been  tendered  to  defendant  and  refused  by 
him. 

The  respondent  contends  that  these  allegations  are  not  neces- 
sary becaupe  section  2G90  of  the  Political  Code  makes  the  order 
directing  suit  to  be  brought  conclusive  as  to  the  regularity  there- 
of, and  directs  the  court  then  to  proceed  without  reference  to  the 
proceedings  before  the  board. 

But  it  must  appear  that  the  board  had  jurisdiction  to  make  the 
order,  otherwise  it  is  simply  waste  paper  and  not  an  order  at  all. 
It  has  been  repeatedly  held  that  the  board  must  comply  with  the 
statute,  otherwise  its  orders  are  void.  It  cannot  be  possible  that  a 
property  owner  can  be  put  to  the  expense  of  a  suit  for  condemna- 
tion, when  a  judgment  can  amount  to  nothing  but  the  imposition 
of  costs  on  all  parties  concerned;  for  if  the  proceedings  are  void 
there  would  be  no  road.  Or,  if  it  be  contended  that  the  subse- 
quent order  opening  the  road  woiJd  be  valid,  although  there  bad 
been  no  proceedings  before  the  board  except  the  filing  of  a  peti- 
tion and  the  approval  of  a  bond,  then  it  might  become  so  without 
giving  a  property  owner  the  opportunity  to  be  heard,  which  is 
guaranteed  by  the  statute.    If  we  were  to  concede  that  the  legia- 


lature  might  have  provided  for  laying  out  a  road  without  giving 
the  owners  an  opportunity  to  be  heard  otherwise  than  in  the  suit 
for  condemnation,  still  such  is  not  the  mode  adopted.  The  final 
order  opening  the  road  is  void  unless  all  the  requirements  of  the 
statute  have  been  substantially  complied  with,  and  the  order  di- 
recting the  condemnation  suit  must  be  equally  so. 

Inhere  is  no  claim  that  this  is  a  "determination"  of  a  board 
which  can  be  pleaded  as  provided  in  section  456  of  the  Code  of 
Civil  Procedure.  Relying  upon  Los  Angeles  County  v.  San  Jose 
etc.  Co.,  96  Cal.  93,  counsel  contend  that  the  order  directing  the 
condemnation  suit  was  conclusive  as  to  the  regularity  of  all  the 
proceedings  up  to  that  time.  Even  the  legislature  cannot  pre- 
vent one  who  is  sued  in  the  name  of  the  county  from  objecting 
that  the  suit  is  unauthorized.  In  the  case  cited,  it  is  said  that 
the  statute  simply  prescribes  a  rule  of  evidence.  In  County 
of  Siskiyou  v.  Oatnlich,  110  Cal.  94,  it  is  said:  'To  make 
out  a  prima  facie  case,  it  was  only  incumbent  upon  the 
plaintiff  to  prove  the  presentation  of  a  regular  petition 
to  the  board  of  supervisors,  with  a  good  and  sufficient 
bond,  the  record  of  the  board  showing  the  appointment  of  view- 
ers, the  report  of  the  viewers  in  proper  form,  and  its  approval,  the 
assessment  of  damages,  and  the  setting  apart  out  of  the  proper 
fund  of  the  money  awarded  to  the  defendant,  his  refusal  for  ten 
days  to  accept  the  same,  and  the  order  to  commence  the  suit  for 
condemnation." 

The  case  relied  upon  by  the  respondent  is  cited  as  authority  for 
this  proposition.  If  it  is  necessary  to  prove  these  facts  they 
should  be  alleged,  and  section  3690  of  the  Political  Code  must  be 
understood  as  providing  that  when  the  board  has  jurisdiction 
mere  irregularities  are  harmless,  but  it  does  not  provide  that  the 
board  can  make  a  valid  order  opening  a  road  over  private  prop- 
erty without  a  substantial  compliance  with  the  requirements  of 
the  code. 

The  judgment  is  reversed,  and  the  court  is  directed  to  sustain 
the  demurrer. 

AIcFarland,  .T.,  and  ITenshaw,  J.^  concurred. 
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[S.  P.  No.  736.    Department  Two.— Noyember  2, 1897.] 

MICHALITSCHKE  BROTHERS  AND  COMPANY,  Respond- 
ents, V.  WELLS,  FARGO  AND  COMPANY,  AppeUants. 

Common  Gabribks— Sbalsd  Packags0— Failubb  to  Statb  Value— Receipt 
LiHiTiNQ  LiABiiiTT.— A  Stipulation  in  a  receipt  given  by  a  common  car- 
rier for  a  sealed  package  stating  that  the  common  carrier  shall  not 
be  held  liable  for  any  amount  exceeding  fifty  dollars  for  loss  or  dam- 
age on  any  shipment,  unless  its  true  value  is  stated  therein,  is  valid, 
and  exonerates  the  carrier  from  greater  liability  for  loss,  when  the 
ralue  of  the  property  is  not  named,  in  all  cases  not  involving  gross 
negligence,  traud,  or  willful  wrong  on  the  part  of  the  carrier  or  his 
servant. 

Id.— Construction  of  8tipx7i.ation— Aobeeuent  as  to  Value.— A  stipulation 
limiting  the  liability  of  the  carrier  to  a  specified  sum  in  case  of  loss 
or  damage,  where  the  value  of  a  package  is  not  stated,  does  not  con- 
stitute an  agreement  as  to  the  value  of  the  package,  but  the  implica- 
tion is  to  tJie  contrary.  [Per  Temple,  J.,  and  Henshaw,  J.  McFar* 
land,  J.,  contra.] 

Id.— Construction  of  Code— Power  of  Carrier  to  Limit  Liability- Excef- 
tions.— Sections  2175  and  2176  of  the  Civil  Code  must  be  read  together, 
and,  as  so  read,  the  law  is  that  a  carrier  may  limit  his  liability  for 
packages,  the  value  of  which  is  not  stated,  except  when  the  loss  or 
damage  results  from  the  gross  negligence,  fraud,  or  willful  wrong  of 
himself  or  his  servant;  and  for  loss  or  damage  so  caused,  he  cannot 
thus  exonerate  himself.  [Per  Temple,  J.,  and  Henshaw,  J.  McFar- 
land,  J.,  contra.] 

Id.— Action  for  Loss  by  Carbibb—Plbadino— Answer— New  Matter— Limi- 
tation OF  Liability.- In  an  action  against  a  common  carrier  to  recover 
the  value  of  goods  shipped,  but  not  delivered,  a  stipulation  relieving 
the  carrier  from  its  ordinary  liability  for  the  actual  value  of  the 
goods,  and  specially  limiting  its  liability  beyond  a  specified  sum,  is 
new  matter  constituting  a  defense  within  the  meaning  of  section  437 
of  the  Code  of  Civil  Procedure,  and  must  be  specially  pleaded;  and 
it  is  error  to  sustain  a  demurrer  to  such  defense. 

Id.— Pleading  — Keoligbncb—Gboss  Neqligencb.- A  complaint  averring 
merely  that  the  defendant  'Vrongfully  and  negligently  failed  to  de- 
liver" certain  packages  committed  to  it  as  a  common  carrier,  does  not 
show  that  the  loss  occurred  through  "gross  negligence''  within  the 
meaning  of  section  2175  of  the  Civil  Code. 

Id.— Gross  NEOLiaENCB,  Matteb  of  Evidence  in  Reply.— Gross  negligence 
is  matter  of  evidence  in  reply  to  the  defense  of  a  stipulation  limiting 
the  liability  of  a  common  carrier,  and  of  replication  in  pleading;  and 
the  law  permits  proof  of  it  as  though  it  were  pleaded  by  a  replica- 
tion; and,  upon  proof  of  it,  the  plaintiff  is  entitled  to  recover  the  value 
of  the  packages  which  the  defendant  failed  to  deliver,  notwithstand- 
ing the  stipulation.  [Per  Temple,  J.,  and  Henshaw,  J.  McFarland, «!., 
contra.] 


APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.    A.  A.  Sanderson,  Judge. 

The  facts  are  stated  in  the  opinion  of  Mr.  Justice  McFarland. 

E.  S.  Pillsbury,  lor  Appellant 

By  the  acceptance  of  the  receipt  with  the  knowledge  of  its 
terms,  the  plaintiffs  are  held  to  have  assented  and  agreed  to 
all  the  terms  and  conditions  therein  contained,  including  the 
condition  limiting  the  liability  in  case  of  loss  to  a  specified 
sum,  which  is  a  valid  and  binding  contract.  {Bank  of  Ken" 
tucky  V.  Adams  Exp.  Co,,  93  U.  S.  174,  175,  188;  Grace  v. 
Adamsy  100  Mass.  505;  97  Am.  Dec.  117;  1  Am.  Rep.  131; 
Belger  v.  Dinemore,  51  N.  Y.  166;  10  Am.  Rep.  575;  Oppen- 
heimer  v.  United  States  Exp.  Co.,  69  HI.  62;  18  Am.  Rep.  596; 
Ballnu  V.  EarUy  17  R.  I.  441;  33  Am.  St.  Rep.  881;  Pacific 
Exp.  Co.  V.  Foley,  46  Kan.  457;  26  Am.  St.  Rep.  107;  Hart 
V.  Pennsylvania  R.  R.  Co.,  112  U.  8.  331;  Dnrgin  v.  Am- 
erican Exp.  Co.,  66  N.  H.  277;  Smith  v,  American  Exp.  Co., 
(Mich.  1896),  66  N.  W.  Rep.  479;  Brehme  v.  Adams  Exp.  Co,, 
25  Md.  328;  Graves  v.  Lake  Shore  etc.  R.  R.  Co.,  137  Mass.  33; 
50  Am.  Rep.  282;  Zimmer  v.  New  York  Cent,  etc  R.  R.,  137  N".  Y- 
460;  St.  Louis  etc.  Ry.  Co.  v.  Weakly,  50  Ark.  397;  7  Am.  St 
Rep.  104;  New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank^  6 
How.  397;  N.  Y.  C.  R.  R.  Co.  v.  Lockwood,  17  Wall.  357;  Tyly  v. 
Morrice,  Carth.  485;  Gibbon  v.  Paynton,  4  Burr.  2298;  Clay  v. 
Willan,  1  H.  Black.  298;  Clarke  v.  Gray,  6  East,  564;  Nicholson  v. 
Willan,  5  East,  507;  Civ.  Code,  sec.  2176;  Scammonv.  Wells,  Fargo 
&  Co.,  84  Cal.  311;  California  Powder  Works  v.  Atlantic  etc.  R.  R. 
Co.,  113  Cal.  329.)  The  limitation  of  liability  to  the  sum  specified 
is  valid  and  binding,  even  in  cases  of  actual  negligence.  {Hart  v. 
Pennsylvania  R.  R.  Co.,  svpra;  Primrose  v.  Western  Union  Tel. 
Co.,  154  U.  S.  16;  Hill  v.  Boston  etc.  R.  R.  Co.,  144  Mass.  284; 
Zimmer  v.  New  York  etc.  R.  R.  Co.,  supra;  Smith  v.  American  Erp. 
Co.,  supra;  Pacific  Exp.  Co.  v.  Foley,  supra;  Bnllou  v.  Earlei 
supra;  Brehme  v*  Adams  Exp.  Co.,  supra;  Duntley  9*  Boston  etc" 
R.  R.  Co.,  66  N.  H.  263;  49  Am.  St.  Rep.  610;  Dvrgin  v.  Ameri- 
can  Exp.  Co.,  supra;  St.  Louis  etc,  Ry.  Co.- v.  Weakly,  supra; 
Zouch  V.  Chesapeake  etc.  Ry,  Co.,  36  W.  Va.  524;  Richmoiid  etc. 
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iJ.  72.  Co.  V.  Payne^  86  Va.  481;  Louisville  etc.  R.  R.  v.  Sherrod^ 
84  Ala.  178;  Western  Ry.  Co.  v.  Harwell^  91  Ala.  340;  Green- 
hood  on  Public  Policy,  517.)  The  contract  limiting  the  liability 
was  new  matter,  and  properly  pleaded  as  such.  {MlssouH  Fac. 
i?.  R.  Co.  V.  Wichita  etc.  Co.,  65  Kan.  525;  Atchison  etc.  R.  R. 
Co.  V.  Ditinarsy  3  Kan.  App.  459;  Atchison  etc.  R.  R.  Co.  v. 
Bi-yan  (Tex.  Civ.  App.  1895),  28  S.  W.  Rep.  98.)  The  allega- 
tion of  negligence  in  the  complaint  added  nothing  to  the  cause 
of  action,  and  presented  no  material  issue.  {Jackson  v.  Sacra- 
mento  Valley  R.  R,  Co.y  23  Cal.  268;  Hooper  v.  Wells,  Fargo  A 
Co.,  27  Cal.  11,  26;  85  Am.  Dec.  211;  Bohannan  v.  Hammond^ 
42  Cal.  227;  Knowles  v.  Scale,  64  Cal.  377;  Louvall  v.  Gridley, 
70  Cal.  507;  Mahme  v.  County  of  Del  Norte,  77  Cal  217.)  Under 
the  Civil  Code  it  requires  "  gross  negligence"  to  except  the  car- 
rier from  limited  liability,  which  is  distinct  from  mere  "  negli- 
gence." (Civ.  Code,  sec.  2175;  Redington  v.  Pacific  Postal  etc. 
Co.,  107  Cal.  317;  48  Am.  St.  Rep.  132.)  It  does  not  require 
an  expressly  stipulated  value  in  order  to  the  limiting  of  lia- 
bility to  a  specified  amount,  where  no  value  is  stated.  {Pacific 
Exp.  Co.  V.  Foley,  supra;  St.  Louis  etc.  Ry.  Co.  v.  Weakly,  supra; 
Zouck  V.  Chesapeake  etc.  Ry.  Co.,  supra]  Richmond  etc.  R.  R.  Co. 
V.  Payne,  supra;  Westei'n  Ry.  Co.  v.  Harwell,  supra;  South  etc. 
R.  R.  Co.  V.  Henlein,  52  Ala.  606;  23  Am.  Rep.  578;  Calderon  v. 
Atlas  Steamship  Co.,  69  Fed.  Rep.  574;  Squire  v.  New  York  etc. 
R.  R.  Co.,  98  Mass.  239;  93  Am.  Dec.  162;  Clarke  v.  Gray, 
supra;  Nicholson  v.  Willan,  supra;  Civ.  Code,  sec.  2176.) 
Knowledge  of  the  nature  of  the  goods  shipped  is  immaterial. 
{Levi  V.  Waterhouse,  1  Price,  280;  Marsh  v.  Home,  5  Barn.  & 
C.  322.) 

Vogelsang  &  Brown,  for  Respondents. 

The  sustaining  of  the  demurrer  was  not  prejudicial,  because 
the  facts  pleaded  could  have  been  proved  under  the  general 
issue.  {Brown  v.  Kent  field,  50  Cal.  129;  Colorado  etc.  R.  R.  Co.  v, 
Blake,  3  Colo.  417,418;  Illinois  Cent.  R.  R.  Co.  v.  Johnson,  34  111. 
893;  Vaden  v.  Ellis,  18  Ark.  356;  Chambers  County  v.  Clews,  21 
Wall.  317;  Ohio  etc.  Ry.  Co.  v.  Nickless,  73  Ind  382.)  The  de- 
fendant could  not  stipulate  for  exemption  from  the  consequences 
of  its  own  negligence.  {Hart  v.  Pennsylvania  R.  R.  Co.,  112  U.  S. 
831-38;  Bank  of  Kentucky  v.  Adams  Exp.  Co.,  93   U.  S.  174; 
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N.  Y.  C.  R.  li.  Co.  V.  Lock-wood f  17  Wall.  357;  Liverpool  etc.  Co.  v. 
Phenix  Ins.  Co.,  129  U.  S.  897.)  In  the  following  cases  cited 
by  appellant,  exclading  liabilitji  even  in  case  of  neglig^ce, 
there  was  an  expressly  stipulated  value:  Ballou  v.  Earle^  17 
R.  L  441;  33  Am.  St.  Rep.  881;  Durgin  v.  Amsrican  Exp.  Co.^ 
66  N.  H.  277;  Sviith  v.  American  Exp.  Co.y  66  N.  W.  Rep.  479; 
Brehvie  v.  Adams  Exp.  Co.,  25  Md.  334,  335;  Zimmer  v.  New 
York  etc.  R.  R.  Co.,  137  N.  Y.  460,  462;  Hart  v.  Pennsylvania 
R.  R.  Co,  supra;  Western  Ry.  Co.  v.  Harwell,  91  Ala.  340. 
The  rule  must  be  confined  to  cases  of  misrepresentation  of 
value,  or  an  agreed  value,  estopping  the  shipper.  (L.  A. 
N.  R  Co.  V.  tVunn,  88  Tenn.  320.)  The  receipt  is  not  an 
agreement  of  value,  and  is  not  a  defense  to  an  action  based  on 
negligence.  {PJells  v.  St.  Louis  Ry.  Co.,  52  Fed.  Rep.  903; 
Scruggs  v.  Baltimore  etc.  R.  R.  Co.,  18  Fed.  Rep.  318;  Schwarz- 
child  V.  National  S.  S.  Co.,  74  Fed.  Rep.  257,  259;  Railway  Co. 
V.  Wynn,  supra.)  In  the  absence  of  an  agreed  value  expressly 
named  or  an  actual  inquiry  made  under  the  facts  presented  in 
this  case,  the  carrier  is  deemed  to  have  waived  a  statement  of 
valuation.  {Rathbone  v.  New  York  etc.  R.  R.  Co.,  140  N.  Y.  48, 
52,  53;  Orndorffv.  Adams  Exp.  Co.,  3  Bush,  194,  197;  96  Am. 
Dec.  207;  Lawson  on  Carriers,  sec.  93,  pp.  93,  94.  See  Gait  v. 
Adams  Exp.  Co.,  McAr.  &  M.  124.)  Under  section  2175  of  the 
Civil  Code,  the  law  precludes  the  carrier  from  contracting  be- 
forehand in  favor  of  its  exoneration  from  liability  for  gross 
negligence.  The  weight  of  modern  authority  holds  that  the 
term  "  gross  "  is  merely  a  vituperative  epithet,  and,  after  all, 
the  expression  means  only  the  absence  of  the  care  that  is  re- 
quisite under  the  circumstances.  (  Wilsnn  v.  Brett,  11  Mees.  & 
W.  113;  Wild  v.  Pickford,  8  Mees.  &  W.  443;  Sager  v.  Ports- 
moxtth  R.  R.  Co.,  31  Me.  286;  50  Am.  Dec.  &5d]N.  Y.  C.  R.  R.  Co.  v. 
Lock-wood,  17  Wall.  357;  16  Am.  &  Eng.  Ency.  of  Law,  426,  427; 
Campbell  on  Negligence,  sec.  11;  Lawson  on  Carriers,  sees.  129, 
130,  pp.  162-68;  Civ.  Code,  Deering's  ann.  ed.,  eec  2175,  note 
on  Gross  Negligence.) 

McFARIiAND,  J. — It  is  averred  in  the  complaint  that  plain- 
tiffs, through  their  agents  Seidenberg  &  Co.,  delivered  to  defend- 
ant at  the  city  of  New  York  four  certain  packages  of  cigars,  of  the 


value  of  six  hundred  and  twenty-five  dollars  which  defendant,  a 
common  carrier,  received  and  agreed  to  deliver  to  plaintiff  at  the 
city  of  San  Francisco;  that  defendant  wrongfully  and  negligently 
failed  to  deliver  said  cigars  to  plaintiffs,  to  their  damage  in  the 
sum  of  six  hundred  and  twenty-five  dollars  and  interest. 

The  defendant  in  its  answer  denied  the  averments  of  the  com- 
plaint, and  also  set  up  a  separate  defense,  to  which  plaintiffs  in- 
terposed a  general  demurrer.  Judgment  was  rendered  for  plain- 
tiffs for  six  hundred  and  twenty-five  dollars,  which  was  the  full 
value  of  the  cigars,  and  defendant  appeals  from  the  judgment, 
bringing  up  only  the  judgment-roll.  The  question  presented  is, 
whether  or  not  the  court  erred  in  sustaining  the  said  demurrer. 

In  that  part  of  the  answer  to  which  the  demurrer  was  sustained 
it  is  averred  that  the  four  packages  were  received  by  appellant  to 
be  carried  and  delivered  to  respondents  at  San  Francisco  upon  the 
terms  and  conditions  stated  in  a  certain  written  contract  of  car- 
riage accepted  by  respondents  at  the  time  the  packages  were  re- 
ceived by  appellant.  The  contract  is  set  out  and  made  part  of  the 
answer;  and  that  part  of  it  which  is  material  here  is  as  follows: 
"Received  from  Seidenberg  &  Co.  four  (4)  pkgs.  said  to  contain 

cigars,  valued  at .    Addressed,  Michalitschke  Bros.  &  Co., 

San  Francisco,  Cal Wells,  Fargo  &  Company  shall  not  be 

held  liable  for  loss  or  damage  ....  for  any  amount  exceeding 
fifty  dollars  on  any  shipment  unless  its  true  value  is  herein  stat- 
ed.*^ It  is  further  averred  in  the  answer  (substantially)  that  at 
the  time  of  accepting  said  contract  respondents  had  full  knowl- 
edge of  the  terms  of  said  contract;  that  the  true,  or  any,  value  of 
the  contents  of  said  packages,  or  of  either  of  them,  was  never 
named  or  stated  to  appellant,  and  appellant  had  no  knowledge 
thereof  until  after  they  had  been  destroyed  by  fire;  that  appellant 
believed  that  the  value  of  any  one  of  said  packages  did  not  exceed 
fifty  dollars,  and,  acting  on  that  belief,  made  a  reduced  charge  for 
their  transportation;  and  that  appellant  would  have  made  the 
regular  charge  for  transportation,  which  would  have  been  greater 
than  the  one  charged,  if  it  had  known  that  the  value  of  the  con- 
tents of  the  packages  was  as  great  as  that  stated  in  the  complaint. 
By  the  answer  appellant  admitted  its  liability  in  the  sum  of  two 
hundred  dollars — ^fifty  dollars  for  each  package — and  offered  to 
allow  respondents  to  take  judgment  for  that  amount. 
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The  demurrer  should  have  been  oveimled.  If  the  averments  in 
the  answer  as  to  the  separate  defense  be  true,  then  a  judgment 
based  upon  a  valuation  of  the  cigars  exceeding  Hfty  dollars  a 
package  could  not  be  sustained.  We  presume  that  the  demurrer 
was  sustained  upon  the  grounds  that  a  common  carrier  cannot, 
by  contract  with  a  customer,  relieve  Iiimself  from  responsibility 
for  his  own  negligence,  and  that  tlie  contract  set  up  in  the  answer 
is  void  because  contrary  to  legal  policy.  But  the  rule  established 
by  the  weight  of  the  authorities  is,  that  where  goods  done  up  in 
packages  are  received  by  a  carrier  for  transportation  he  cannot  be 
held  responsible,  in  case  of  loss,  for  damages  beyond  the  value  of 
the  goods  as  agreed  upon  with  the  shipper;  and,  furthermore,  that 
an  instrument  in  writing  such  as  that  set  up  in  the  answer,  and 
made  under  the  circunL«;tances  therein  detailed,  constitutes  a  con* 
tract  as  to  such  value.  This  rule  is  fair  and  just.  It  would  be  un- 
reasonable for  a  shipper  to  expect  his  packages  to  be  carried  for  a 
compensation  based  upon  an  agreed  valuation  much  less  than  the 
actual  value,  and  then,  in  case  of  loss,  recover  the  full  value.  As 
common  carriers  are  insurers,  and  are  liable  for  all  losses,  whether 
caused  by  their  negligence  or  not,  except  those  which  are  the  re- 
sult of  an  act  of  God  or  a  public  enemy,  they  are  certainly  en- 
titled to  know  Che  value  of  goods  concealed  in  packages;  and 
where,  in. such  a  case,  the  shipper  agrees  to  a  certain  value,  he 
should  not  be  heard,  in  case  of  loss,  to  claim  a  greater  value.  Such 
a  contract  is  fair  and  reasonable,  and  is  not  contrary  to  public  pol- 
icy. It  is  not  a  contract  which  relieves  the  carrier  from  responsi- 
bility for  his  own  misbehavior;  he  is  liable  in  case  of  loss  for  the 
value  of  the  packages  as  agreed  to  by  the  shipper,  and  upon  which 
value  he  pays  a  reduced  compensation  for  the  carriage.  Limita- 
tion as  to  value  does  not  excuse  negligence.  In  Hart  v,  Pennsyl- 
vania R,  R.  Co,y  112  U.  S.  341,  the  supreme  court  of  the  United 
States,  after  declaring  that  such  a  contract  is  not  a  violation  of 
public  policy,  say:  "On  the  contrary,  it  would  be  unjust  and  un- 
reasonable, and  would  be  repugnant  to  the  soundest  principles  of 
fair  dealing  and  of  the  freedom  of  contracting,  and  thus  in  con- 
flict with  public  policy,  if  a  shipper  should  be  allowed  to  reap  the 
benefit  of  the  contract  if  there  is  no  loss,  and  repudiate  it  in  case 
of  loss.^' 

We  do  not  deem  it  necessary  to  cite  here  the  numerous  English 


and  American  authorities  with  which  counsel  for  appellant  has 
enriched  his  briefs,  and  which  support  the  above  statement  of  the 
law,  for  our  own  code  fully  declares  the  rule  above  stated.  We 
will  simply  cite  the  following  out  of  the  many  cases,  both  ancient 
and  modern,  referred  to  in  the  briefs.  ( Tyly  v.  Morrice^  Garth.  485 ; 
Nicholson  v.  Willan,  5  East,  507;  Hart  v.  Pennsylvania  R.  R,  Co., 
supra;  Primrose  v.  Western  Union  Tel  Co.,  154  U.  S.  15;  Scam- 
tnon  V.  Wells,  Fargo  &  Co.,  84  Cal.  311.) 

The  proposition  that  respondents  by  accepting  the  receipt  con- 
tracted that  appellant  should  not  be  liable  for  more  than  fifty  dol- 
lars for  each  package,  imless  the  value  was  stated  in  the  instru- 
ment, is  amply  sustained  by  the  authorities  cited  by  appellant; 
but  we  need  not  review  those  authorities,  because  that  proposi- 
tion, as  well  as  the  general  rule  above  stated,  is  expressly  declared 
by  the  Civil  Code  of  this  state.  Section  2176  of  that  code — Cleav- 
ing out  matters  not  pertinent  here — ^is  as  follows:  "A  .  .  .  . 
consignor  or  consignee,  by  accepting  ....  a  bill  of  lading,  or 
written  contract  for  carriage,  with  a  knowledge  of  its  terms,  as- 
sents to  the  rate  of  hire,  the  time,  place,  and  manner  of  delivery 
therein  stated;  and  also  to  the  limitation  stated  therein  upon  the 
amount  of  the  carrier^s  liability  in  case  property  carried  in  pack- 
ages, trunks,  or  boxes  is  lost  or  injured  when  the  value  of  such 
property  is  not  named.^*  This  provision  is  not  changed  or  modi- 
fied by  section  2175  or  2200,  or  by  any  other  section  of  the  code. 

Bespondents'  contention  that  appellant  could  have  proved  its 
second  or  separate  defense  under  its  general  denials  of  the  aver- 
ments of  the  complaint,  and  that,  therefore,  it  was  not  injured  by 
the  sustaining  of  the  demurrer,  is  not  maintainable.  At  common 
law,  a  great  many  things  could  be  proven  under  the  general  issue; 
but  under  our  system  a  special  defense  must  be  specially  pleaded, 
and  a  general  denial  puts  in  issue  only  the  material  averments  of 
the  complaint.  In  the  case  at  bar,  only  the  reception  of  the 
goods  by  the  carrier,  their  loss  and  their  actual  value,  were  at 
issue  under  the  general  denial;  and  as  to  the  issue  of  value  the  ap- 
pellant, under  that  denial,  could  only  have  proven,  if  he  had  been 
able  to  do  so,  that  the  real  value  was  less  than  the  amount  stated 
in  the  complaint.  It  could  not  have  proved  that  It  was  not  to 
he  liable  for  the  full  value  if  such  value  turned  out  to  be  more 
than  that  named  in  the  special  contract.    Its  ordinary  liability  as 
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a  common  carrier  was  that  stated  in  the  complaint;  and  a  special 
contract  which  relieved  it  from  that  liability  was  "new  matter 
constituting  a  defense"  within  the  meaning  of  section  437  of  the 
Code  of  Civil  Procedure.  {Pierey  v.  Sabin^  10  Cal.  22;  70  Am. 
Dec.  692;  Glazer  v.  Clift^  10  Cal.  304;  Coles  v.  SouUby,  21  Cal. 
47;  McGuire  v.  Q^intanaJ  52  Cal.  427;  McCreery  v.  DuarUy  52 
Cal.  262;  Etcheborne  v.  AuzeraiSj  45  Cal.  125;  Ferine  v.  Teague^ 
66  Cal.  446;  Missouri  Pac.  R.  R.  Co.  v.  Wichita  etc.  Co.,  55  Kan. 
525;  Atchison  etc.  R.  R,  Co.  v.  DitmarSy  3  Kan.  App.  459;  Atch- 
ison etc.  R.  R.  Co.  V.  Bryan  (Tex.  Civ.  App.  1895),  28  S.  W. 
Rep.  98.) 

Bespondents  lay  stress  upon  the  fact  that  the  court  found  that 
the  goods  were  lost  "through  the  negligence  of  the  defendant*'; 
but  we  do  not  see  how  this  iinding  has,  in  the  case  at  bar,  any 
signiiicance.  In  the  first  place,  the  case  comes  here  upon  a  ruling 
which  sustained  a  demurrer  to  the  answer;  and,  if  it  be  at  all  ma- 
terial to  inquire  if  the  loss  was  caused  by  the  negligence  of  the 
carrier,  it  is  averred  in  the  answer  that  the  goods  were  destroyed 
by  fire  "without  any  carelessness  or  negligence  whatever  on  the 
part  of  defendant/'  In  the  second  place,  the  averment  and  find- 
ing of  negligence  were  immaterial  and  surplusage.  The  general 
liability  of  the  appellant  as  a  common  carrier  would  be  the  same 
whether  guilty  of  negligence  or  not;  and  when  there  is  a  special 
contract;  such  as  that  set  up  in  the  answer,  the  measure  of  liabil- 
ity is  not  changed  by  the  fact  that  the  carrier's  negligence  caused 
the  loss.  In  Hart  v.  Pennsylvania  Ry.  Co.y  supra  (approved  in 
Primrose  v,  We>stern  Union  Tel  Co.,  supra),  the  United  States  su- 
preme court,  speaking  of  such  a  contract,  say:  *TEven  in  case  of 
loss  or  damage  by  the  negligence  of  the  carrier,  the  contract  will 
be  upheld  as  a  proper  and  reasonable  mode  of  securing  a  due  pro- 
portion between  the  amount  for  which  the  carrier  may  be  respon- 
sible and  the  freight  he  receives,  and  of  protecting  himself  against 
extravagant  and  fanciful  valuations."  Section  2175  of  the  Civil 
Code  has  no  application  here:  the  court  did  not  find  "gross"  negli- 
gence, and,  moreover,  by  the  contract  the  carrier  did  not  attempt 
to  exonerate  itself  from  gross  negligence,  or  from  any  negligence. 
The  contract  merely  dealt  with  the  value  of  the  packages  for 
which  appellant  was  to  be  absolutely  responsible^  in  case  of  }oss» 
as  an  insurer. 


"We  cannot  presume,  as  respondents  ask  ns  to  do,  that  notwith- 
standing the  sustaining  of  the  demurrer,  the  appellant  offered  evi- 
dence of  the  matters  averred  in  the  answer,  that  the  respondents 
did  not  object,  or  that  if  they  did  object,  the  court  erroneously 
overruled  their  objections.  The  doctrine  of  intendments  in  favor 
of  a  judgment  cannot  be  stretched  that  far. 

The  judgment  is  reversed,  with  direction  to  the  court  below 
to  overrule  the  demurrer  to  the  answer4 

TEMPLE  J.,  concurring. — ^I  concur  in  the  judgment,  but  I  do 
not  agree  that  the  conditions  expressed  in  the  bill  of  lading 
amount  to  an  agreement  as  to  the  value  of  the  packages.  I  think 
the  implication  is  exactly  the  reverse,  to  wit,  that  because  th& 
value  is  not  stated  and  is  therefore  unknown,  the  carrier  will  not 
be  liable  for  loss  or  damage  for  any  sum  exceeding  fifty  dollars. 
For  this  reason  this  case  is  not  within  the  cases  cited  upon  this 
fiubject  by  Mr.  Justice  McFarland. 

I  do  not  question  the  proposition  that  a  common  carrier  is  ex- 
onerated by  such  a  stipulation,  except  in  the  cases  mentioned  in 
section  2175  of  the  Civil  Code.  Sections  2175  and  2176  must  be 
read  together,  and,  so  read,  the  law  is  that  a  carrier  may  limit  his 
liability  for  packages,  the  value  of  which  is  not  stated,  except 
when  the  loss  or  damage  results  from  the  gross  negligence,  fraud, 
or  willful  wrong  of  himself  or  his  servant;  and  for  loss  or  damage 
fio  caused  he  cannot  thus  exonerate  himself. 

It  may  be  true  that  to  agree  upon  the  value  of  the  goods  to  be 
carried  is  not  to  limit  the  liability  of  the  carrier,  and,  hence,  the 
materiality  of  the  consideration  here.  I  contend,  as  already  stat- 
ed, that  the  agreement  here  not  only  is  not  an  agreement  as  to  the 
value,  but  plainly  implies  that  no  such  agreement  has  been  made. 

The  complaint  does  not  show  that  the  loss  occurred  through 
the  ''gross"  negligence  of  the  defendant.  1  do  not  see  how  under 
the  code  we  can  say  that  there  is  no  dfference  between  "negli- 
gence" and  "gross  negligence."  Had  gross  negligence  been 
averred,  the  averment  could  not  have  been  held  immaterial,  save 
upon  the  theory  that  proof  of  such  negligence  would  be  matter  of 
rebuttal  in  evidence  and  of  replication  in  pleading,  and  I  think 
such  is  the  case. 

The  defendant  is  charged  with  the  violation  of  its  duty  as  a 
common  carrier.    The  answer  sets  up  a  special  contract,  limiting 
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its  liability.  I  think  this  plea  was  necessary,  and  that  the  demur- 
rer was  improperly  sustained.  Had  the  demurrer  been  oTemiled, 
the  law  would  have  permitted  proof  of  gross  negligence,  as  though 
it  had  been  pleaded  by  a  replication,  and,  in  case  such  gross  negli- 
gence had  been  shown,  in  my  opinion  the  plaintiff  would  have 
been  entitled  to  recover. 

Henshaw,  J.,  concurred. 
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AGENCY. 

li  OoMTBACTs— Cbabtsb  ov  Baboeb  vor  (Jss  ov  Dbsdos  Gompaht— Bzxon- 
TiOH  BT  Pbbsidbbt— Copabtnbbshif^Pabol  Etidxmcb.— Where  one  of  the 
members  of  a  copartnership  doing  business  under  a  corporate  name 
having  his  surname  in  its  title,  chartered  barges  expressly  for  the 
use  of  the  copartnership,  and  designated  himself  in  the  charter  and 
in  the  signature  tliereof  as  president  of  such  company,  the  evidences 
upon  the  face  of  the  charter  that  it  was  designed  to  be  tne  contiact 
of  the  copartnership,  if  not  sufficiently  clear  of  themselves  to  prove 
it  as  matter  of  law,  are,  at  least,  sufficient  to  warrant  parol  evidence 
to  show  that  the  company  was  bound  by  the  terms  of  the  contract  as 
principal.  (Southern  Pacific  Company  v.  Von  Schmidt  Dredge  Com- 
pany, 367.) 

2.  Pbincipal  Avn  Aobnt— Dssioitatoin  ov  Ageitot  is  Wbittbn  Oontbact 
^EviDBNCB— Distinction  Abolishbd.— The  distinction  at  common  law 
between  sealed  and  unsealed  instruments,  as  to  the  effect  of  words 
of  agency  appended  to  the  name  of  a  contracting  party  in  the  body 
and  signature  of  the  contract,  is  abolished  in  this  state,  and  the  rule 
as  to  simple  contracts  is  applicable,  that  words  of  agency  employed 
in  the  written  contract  are  to  be  legarded,  not  as  descriptive  merely, 
but  as  importing  character  and  capacity;  and,  where  the  reading  of 
the  contract,  however  inartificially  it  may  be  drawn,  discloses  that 
it  is  executed  for  or  on  behalf  of  a  principal,  or  even  leaves  the  mat- 
ter in  doubt,  parol  evidence  may  be  used  to  determine  whose  contract 
it  is,  and  this  even  in  cases  where  the  instrument  is  sufficiently  clear 
In  its  terms  to  bind  the  agent  personally.  (Id.) 
See  Banks. 

AMENDMENT.    See  Judgment,  2-4. 

ANIMALS.    See  Negligence,  1-7. 

APPEAL. 

L  Appxals  nr  Special  Casxs— Cokstitutional  Law— JuniaAL  'ComrrBxro- 
TiON  or  FoBMKB  GoHSTiTUTioN^Rx-BNACTMBNT— AcQiTiBScxNCB.— The  for- 
mer constitution  having  been  judicially  construed  to  empower  the 
legislature  to  provide  for  appeals  to  the  supreme  court  in  special 
civil  proceedings  of  a  summary  character,  its  language,  re-enacted 
in  the  present  constitution,  will  be  concluded  to  have  been  adopted 
with  the  interpretation  and  construction  which  the  courts  had  enun- 
ciated; and  where  the  construction  of  the  present  constitution  has 
been  fixed  by  long  acquiescence  and  sanction  both  of  the  legislature 
and  of  the  courts  In  favor  of  the  right  of  appeal  in  special  cases, 
it  cannot  be  open  for  decision  to  the  contrary  as  a  new  question. 
(Morton  v.  Broderick,  474.) 
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2.  JuDGMSNT  Rbmoyiko  Boabd  ow  8upiryi8ob»— Effsct  of  Appxal— ^ua- 
PKBBiON  OF  JuDOMiNT— Rbstobation  OF  LsoAi.  RiQHT.— An  appeal  to  the 
supreme  court  from  a  judgment  remoying  a  board  of  Bupervisors 
for  neglect  to  fix  water  rates  at  the  required  time  tp«o  faelo  operates 
as  a  »uper»edea»,  and  suspends  the  effect  of  the  judgment,  so  as  to 
restore  the  board  to  its  right  to  continue  in  office  until  the  final 
determination  of  the  appeal.    (Id.) 

8.   AppOtKTlCXNT  AHD  QUALIFICATIOK  OF  Nxw  BOABD  ImKATXSIAL— RlQHT   OF 

Ihcumbsmct  OF  Appcalino  Boabd.— The  fact  that  a  new  board  of  super- 
visors was  appointed,  qualified,  and  met  and  organized  after  the 
announcement  of  the  decision,  and  before  the  entry  of  judgment  re- 
moving  the  board  of  supervisors,  and  the  taking  of  an  appeal  there- 
from, is  immaterial,  and  cannot  affect  the  legal  right  of  the  app^^al- 
ing  board  to  retain  the  incumbency  of  the  office,  where  it  appears 
that  on  the  day  of  the  entry  of  the  Judgment  of  removal  it  imme- 
diately perfected  an  appeal,  and  continued  thereafter  to  act  as  a 
board  of  supervisors.    (Id.) 

4.  Obdxb  RxFOSiira  to  Btxiks  Out  Oost  Bili/— TTnavthobizbd  Stat 
Bond— Impbopxb  JuDOMXNT  upon  Motion  against  Subxties.— An  order 
denying  defendant's  motion  to  strike  out  plaintiff's  cost  bill  is  not 
an  "order  directing  the  payment  of  money"  within  the  purview  of 
section  942  of  the  Code  of  Civil  Procedure;  and  a  bond  executed  in 
double  the  amount  of  the  cost  bill  upon  appeal  from  such  order  by 
the  defendant,  has  no  statutory  authority,  and  cannot  operate  to 
stay  execution:  and  the  plaintiff  is  not  entitled  to  judgment  against 
the  sureties  thereon,  upon  motion,  that  being  a  summary  remedy 
created  by  the  statute,  and  applicable  only  to  undertakings  allowed 
by  it   (Reay  v.  Butler,  113.) 

6.  Stipulation  fob  Judgment  upon  Motion.— A  stipulation  inser'ed  in 
such  bond  agreeing  that  judgment  might  be  entered  against  the 
sureties  upon  motion,  being  required  by  the  statute,  in  case  of  an 
effective  stay  bond,  cannot  operate  to  make  the  bond  which  is  in- 
effectual as  a  stay,  because  made  in  a  case  not  provided  by  statute, 
effective  to  bind  the  sureties  to  summary  judgment  against  them- 
selves.   (Id.) 

6.  Failube  to  File  Tbanscbipt— Unsxttled  Bill  of  Exceptions- 
Neglect  OF  Appellant— Dismissal.— It  is  the  duty  of  a  party  seeking  to 
avail  himself  of  a  bill  of  exceptions,  for  the  purpose  of  review  upon 
appeal,  to  take  whatever  steps  may  be  necessary  to  procure  its  set- 
tlement; and  since  the  judge  who  tried  the  case  is  not  required  and  can- 
not be  compelled  to  settle  the  bill,  after  his  term  of  office  has  expired,  it  is 
necessary  to  apply  to  this  court  for  an  order  directing  its  settle- 
ment; and  where  no  steps  are  taken  within  a  reasonable  time  to 
secure  the  settlement  of  the  bill  of  exceptions,  the  appeal  will  be 
dismissed  upon  motion  of  the  respondent  for  failure  to  file  the  tran*^- 
cript  within  the  time  limited  therefor.    (Estate  of  Depeaux,  522.) 

7.  Judgment— Findings- Pbesumption  of  Waiveb.  — On  an  appeal  from 
the  judgment  on  the  judgment:roIl  alone,  all  intendments  are 
in  its  favor,  and  error  must  be  affirmatively  shown;  and  where  the 
record  is  silent  upon  the  subject,  a  waiver  of  findings  will  be  pre- 
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snmed,   and,  if  not  waived,  the  fact  must   affirmatively  appear  by 
a  bill  of  exceptions.    (Leadbetter  v.  Lake,  515.) 

8.  JuBY  Tbial— PBBsaMPTioN  OF  Waivib.— Wliere  the  judgment  recites 
that  the  cause  was  regularly  heard  before  the  court  sitting  without 
a  jury,  and  it  nowhere  appears  in  the  record  that  the  appellant  de- 
manded a  jury,  the  presumption  is  that  a  jury  was  waived.    (Id.) 

9.  Costs— DBrsMDAKTs  Jointly  Suko.— A  joint  judgment  for  costs  in  favoz 
of  defendants  who  were  jointly  sued,  but  who  separately  answered, 
is  proper.    (Id.) 

10.  Dismissal— Failube  to  Sbbvb  Adybbsx  Pabty— Pbacticb.— The  con- 
sideration of  a  motion  to  dismiss  an  appeal  for  the  alleged  failure 
to  serve  the  notice  of  appeal  upon  one  claiming  to  be  un  adverse 
party,  will  be  continued  until  the  hearing  of  the  appeal,  when  the 
determination  of  the  motion  involves  an  examination  of  the  entire 
record,  and  incidentally  of  the  merits  of  the  appeal,  and  the  mo- 
tion was  not  made  uij^tll  after  the  appellant  had  filed  his  points  and 
authorities  upon  the  appeal.  (Hibernia  Savings  and  Loan  Society 
V.  Behnke,  408.) 

U.  Motion  of  Kesfondbnt  fob  Rbvebsal— Pabtial  Confession  of  Eb- 
BOBS.— On  an  appeal  upon  a  judgment-roll  containing  a  bill  of  exceptions 
in  which  there  are  many  exceptions  to  the  rulings  of  the  court  at 
the  trial,  not  conceded  by  the  respondent  to  be  erroneous,  and  it  i» 
also  claimed  by  the  appellant  that  upon  the  findings  of  fact,  judg- 
ment should  have  been  rendered  in  appellant's  favor,  the  respondent 
ought  not  to  be  allowed  to  foreclose  an  examination  of  the  record, 
after  the  parties  have  had  an  opportunity  to  be  heard  upon  the 
merits,  by  a  confession  of  errors  in  certain  particulars  only,  and 
a  motion  of  respondent  for  reversal  of  the  judgment,  and  that  the 
cause  be  remnnded  for  a  new  trial,  upon  such  partial  confession  of 
errors,  must  b'^  denied.    (Sun  Insurance  Company  ▼.  Whfte,  4()8.) 

12.  Tbial  of  Issues  not  Made— Estoppel— Insufficient  Rbcobd— Disbb- 
QABD  OF  Finding.— The  rule  that  parties  who  have  voluntarily  tried  Issues 
not  properly  made  are  estopped  from  urging  upon  appeal  that  they 
were  not  made  applies  only  where  the  record  shows  that  the  party 
against  whom  the  estoppel  is  invoked  consciously  participated  or 
acquiesced  in  the  trial  of  the  issue  as  if  it  had  been  made,  or  di- 
verted his  attention  from  the  fat-t  that  it  was  not  made,  and  from 
supplying  or  curing  the  defect  in  his  pleading  by  amendment;  and 
where  the  evidence  is  not  brought  up,  and  no  facts  are  shown  in 
the  record  from  which  an  equitable  estoppel  can  be  inferred  against 
the  respondent,  and  it  does  not  appear  but  that  respondent  may 
have  objected  to  evidence  outside  of  the  issues,  a  finding  of  matter 
not  included  in  ^^»  issues  must  be  disregarded.  (Rudel  v.  Los  An- 
geles Co.,  231.) 

18.  Pbbsumption  upon  Appeal— Ebbob  not  Pbesumed.— Presumption  upon 
appeal  may  be  made  in  favor  of  the  regularity  of  judgments;  but 
without  an  affirmative  showing  error  cannot  be  presumed  for  the  pur- 
pose of  reversal.    (Id.) 

1^  Obdeb  Refusinq  to  Hbab  Motion  to  Set  Aside  Obdbb  Denying  New 
Tbiait—Jubisdiction— Appeal— DismissAL.— After  appeal  from  an  order 
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denying  a  new  trial,  the  subject  matter  of  that  order  is  remoTed 
from  the  jurisdiction  of  the  superior  court,  and,  while  such  appeal  is 
pending,  it  has  no  jurisdiction  to  change  such  order;  nor  is  an 
order  refusing  to  hear  a  motion  to  set  aside  a  former  order  deny- 
ing a  new  trial  appealable,  and  an  appeal  therefrom  must  be  dis- 
missed. 
Bee  Contempt;  Criminal  Law,  2,  3,  8,  14,  23,  77;  Deed,  1;  Bstates 
of  Deceased  Persons,  3-6;  New  Trial,  1,  2. 

ASSAULT.     See  Criminal  Law,  4-8. 

ASSIGNMENT.     See  Contract,  tt,  7,  9;  Partnership. 

ATTORNEY  AT  LAW.     See  Husband  and  Wife,  2;  Mandamus. 

ATTORNEY  GENERAL. 

1.  AcTioK  TO  Quiet  Title  op  8tat»— Lahds  in  'Habbob  of  Oaklakd  ak© 

Alameda— Authority  of  Attobney  General,— The  attorney  general  has 
authority  to  institute  an  action  in  any  case  in  which  the  rights  and 
interests  of  the  people  of  the  state  are  directly  invoWed,  without 
any  now  authority  expressly  conferred  by  law;  and  may  institute 
an  notion  to  quiet  the  title  of  the  state  to  lands  in  navigable  waters 
constituting  the  harbor  of  the  cities  of  Oakland  and  Alameda,  and 
to  determine  adverse  claims  made  thereto.  (People  T.  Oakland 
Water  Front  Company,  234.) 

2.  Mode  of  Testing  Authobity  of  Attobney  Genebal— Demubbbb— Want 

OF  Capacity  to  Sue- Motion  to  Dismiss.- The  question  as  to  the  au- 
thority of  the  attorney  general  to  sue  in  the  name  of  the  state  Is 
not  properly  presented  by  a  demurrer  for  want  of  capacity  in  the 
plaiutiiT  to  sue;  but  the  proper  pmctice  is  to  move  to  dismiss  the 
information  on  the  ground,  among  others,  that  the  attorney  general 
had  no  authority  or  power  to  institute  or  prosecute  the  proceeding 
-in  the  name  of  the  state.  (Id.) 
8.  JuBiSDiCTioNAL  QUESTION— J irDiciAL  NoTicE.— The  authority  of  the  at- 
torney general  to  sue  in  the  name  of  the  state  presents  a  jurLsdic- 
tionnl  question;  and  the  court  is  bound  to  take  judicial  notice, 
whether  he  has  or  has  not  authority  to  institute  the  proceeding  un- 
der the  constitution  and  laws  of  the  state.    (IdO 

BANKS. 

1.  Dbaft  Received  fob  Golleovion  — Nbgliobncb.— A  bank  which  re- 
ceives for  collection  a  draft  drawn  upon  another  bank,  acts  as  agent 
for  such  collection,  and  is  bound  to  exercise  reasonable  care  and  diligence 
as  well  in  the  employment  of  its  subagents  as  in  the  discharge  of 
any  other  of  the  duties  assumed  by  it  If,  in  making  the  collection, 
it  follows  the  course  usually  taken  by  banks  under  similar  circum- 
stances, it  cannot  be  held  to  have  been  negligent  (Davis  v.  First 
National  Bank  of  Fresno,  600.) 

1  Identification  of  Biqnatube  of  Payee— Bendinq  Dbaft  to  Dbawbb— 
Usage  of  Banks. — If  the  payee  %n<\  his  signature  were  unknown  to  the 
collecting  bank,  and  it  had  no  reason  to  believe  tnat  tHe  arawee  had 


BANKS  (Continued). 

knowledge  thereof,  the  qnestion  whether  or  not  it  was  negligent  in 
sending  the  draft  to  the  drawer  for  identification  is  one  of  fact  for 
the  jury:  and  In  an  action  against  the  collecting  bank  to  recover  the 
value  of  the  draft  on  account  of  its  negligence  in  so  sending  it,  evi- 
dence is  admissible  that  the  conduct  of  the  bank  was  in  accordance 
with  the  usage  of  banks  when  making  collections  of  paper  pre- 
sented by  persons  who  were  unknown  to  them.    (Id.) 

8.  Knowlbdqs  of  Usagb.— One  who  gives  a  draft  to  a  bank  to  collect  is 
held  to  have  an  implied  knowledge  of  its  usage  In  collecting  drafts, 
so  far  as  such  usage  does  not  contravene  any  rule  of  law.    (Id.) 

i.  Attachment  of  Draft.— If  the  failure  to  collect  the  draft  or  to  return  it 

o  the  payee  was  due  to  its  attachment  in  legal  proceeding  against 

the  payee,  at  the  place  at  which  it  was  drawn,  such  fact  would  tend 

to    exonerate    the    collecting    bank    from  negligence,  and  evidence 

thereof  should  have  been  admitted  in  the  action  against  it.     (Id.) 

6.  Ikstbuctions— New  Trial.— In  such  an  action,  where  evidence  had  been 
given  on  behalf  of  the  defendant  tending  to  show  that  it  had  been 
authorized  by  the  payee  to  send  the  draft  to  the  drawer  for  identifi- 
cation, an  instruction  that  if  the  jury  found  such  to  be  the  fact,  the 
defendant  was  not  liable  for  any  loss  thereby  resulting,  and  an  in- 
struction that  "under  the  evidence  there  was  no  need  of  the  defend- 
ant forwarding  the  draft  to  any  place  for  the  purpose  of  having  the 
signature  identified,  for  it  was  the  duty  of  the  bank  upon  receiving 
the  draft  for  collection  to  have  forwarded  it  for  collection  to  the 
place  where  by  its  terms  it  was  made  payable,"  are  conflicting,  and 
the  effect  of  the  latter  instruction  being  to  neutralize  the  former,  a 
new  trial  should  be  granted.  (Id.) 
See  Mortgage,  2. 

BENEFIT  SOCIETY.    Bee  Mutual  Benefit  Society. 

BENIGIA.    See  Water  Front,  17-19. 

BILL  OP  EXCEPTIONS. 

Amendhent  of  Settled  Bill  of  Excbptiohs  or  STAmcKirr  of  Oasb-^ubis- 

DICnON  OF  SUPBBIOB  OoUBT—LlMITATIOW— CONSTRUCTION  OF  CODB— MoTIOB 

nr  SuPREMB  CouBT.— The  presentation  and  settlement  of  a  bill  of  excep- 
tions or  statement  of  the  case  is  a  "proceeding,''  within  the  pro- 
visions of  section  473  of  the  Code  of  Civil  Procedure,  an  application 
to  amend  or  correct  which,  after  settlement,  is  governed  by  and 
must  be  made  within  the  limitation  prescribed  by  that  section;  and 
when  such  application  is  made  in  the  superior  court  more  than  six 
months  from  the  date  of  the  certificate  of  settlement,  that  court  is 
without  power  to  allow  an  amendment  or  correction  of  the  bill  of 
exceptions  or  statement,  and  its  order  denying  the  application  can* 
not  be  disturbed  upon  motion  of  the  appellant  in  the  supreme  court 
to  compel  such  correction.  (Sprigg  v.  Barber,  601.) 
See  Appeal,  6;  Criminal  Law,  3;  Estates  of  Deceased  Persons,  fi. 

BOUNDARIES.    See  Water  Front,  1-4. 

QURGLARY.    See  Crimins!  Law,  9-11. 


CERTIORARI. 

1.  JU8TICB*8    JUDGMBHT— DbFAULT--Dii«7REB»— NOTIO     OF     HXABIVa— Rkc- 

OBD     PBOOr     OF       SkHVICI— SUFFLBMXNTAL      EyIDXHCS     OF      GOKSTABLS — 

Disproof  of  Rbcobd  by  Attorkbt  lNADHi8BiBLB.--Where  a  judgment  was 
rendered  by  default  in  a  justices'  court  after  an  appearance  and 
filiug  of  a  demurrer  by  an  attorney  for  the  defendant,  and  the  over- 
ruling of  the  same,  and  the  expiration  of  ticie  to  answer  there- 
after, and  the  docket  showed  that  notice  of  hearing  of  the  demur- 
rer was  issued  three  days  before  the  hearing,  and  was  returned  and 
filed  on  that  day,  bearing  an  indorsement  of  receipt  of  a  copy  of  the 
notice  with  blank  date,  purporting  to  be  signed  by  the  attorney  for 
the  defendant,  followed  by  the  memorandum  "Served  U.  H.  Y.," 
upon  certiorari  to  review  the  judgment,  though  it  may  be  proper 
to  admit  proof  supplemental  to  the  record  to  show  that  the  memo- 
randum bore  the  initials  of  the  constable  who  served  the  notice, 
and  that  two  days  before  the  hearing  he  delivered  the  copy  of  the 
notice  to  a  man  in  the  ofllce  of  defendant's  attorney,  who  signed 
the  attorney's  name  to  the  acknowledgment  of  service,. yet  evidence 
of  such  attorney  is  not  admissible  to  impeach  the  record  of  ser- 
vice, by  diHproving  the  authority  of  the  person  In  his  office  to  make 
the  acknowledgment,  and  denying  that  he  in  fact  received  notice 
of  the  hearing.     (City  of  Los  Angeles  v.  Young,  205.) 

2.  Review  of  Facts     upoh   Gbbtiorabi— Evidence— Pbovincb   of   Writ- 

Trial  OF  Facts  db  novo  vox  Permitted.— Upon  certiorari,  if  it  be- 
comes necessary  for  the  court  of  review  to  be  put  in  possession  of 
the  factH  upon  which  the  court  below  acted,  and  which  are  not 
technically  of  record^  it  is  competent  for  that  court  to  require  th»? 
lower  court  to  certify  such  facts  in  its  return  to  the  writ,  and  itn 
statement  of  facti  is  part  of  the  record,  and  it  seems  that  upon 
this  principle  the  court  of  review  may  hear  evidence  supplemental 
to  the  record,  in  aid  of  the  jurisdiction  appearing  from  the  record: 
but  the  province  of  the  writ  being  to  review  the  record  of  an  in- 
ferior court,  board,  or  tribunal,  and  to  determine  therefrom  wheth- 
er it  has  exceeded  its  jurisdiction,  its  inquiry  into  the  evidence 
U  limited  to  that  upon  which  the  Inferior  tribunal  acted;  an'l 
where  its  jurisdiction  depended  upon  a  question  of  fact,  that 
question  cannot  be  tried  de  novo  upon  Its  merits,  nor  can  evidence 
dehors  the  record  and  contradicting  it,  to  show  want  of  jurladic- 
lion,  ever  be  permitted.    (Id.) 

CHARTER  PARTY.     See  Agency. 

COMMON  CARRIERS. 

1.  Pkaled  Packages— Failure  to  State  Valthb— Receipt  Limttiko 
Liability.— A  stipulation  in  a  receipt  given  by  a  common  car- 
rier for  a  sealed  package  stating  that  the  common  carrier  shall  not 
be  held  liable  for  any  amount  exceeding  fifty  dollars  for  loss  or  dam- 
age on  any  shipment,  unless  its  true  value  Is  stated  therein,  is  valid, 
and  exonerates  the  carrier  from  greater  liability  for  loss,  when  the 
value  of  the  property  is  not  named,  in  all  cases  not  involving  gross 
negligence,  fraud,  or  willful  wrong  on  tbft  part  of  the  carrier  or  his 
servant.  (Michalitschke  Brothers  &  Co.  t.  Wells,  Fargo  &  Co.. 
683.) 


COMMON  CARRIERS  (Continued). 

2.  Construction  of  Stipulation— Agbbbmknt  ab  to  Value.— A  stipnlation 

limiting  the  liability  of  the  carrier  to  a  specified  sum  in  case  of  lora 
or  damage,  where  the  value  of  a  package  is  not  stated,  does  not  con- 
stitute an  agreement  as  to  the  value  of  the  package,  but  the  implica- 
tion is  to  the  contrary.  [Per  Temple,  J.,  and  Henshaw,  J.  McFar* 
land,  J.,  contra.]     (Id.) 

3.  Construction  of  Code— Powbb  of  Carbieb  to  Limit  Liability— Excep- 

tions.—Sections  2175  and  2176  of  the  Civil  Code  must  be  read  together, 
and,  as  so  read,  the  law  is  that  a  carrier  may  limit  his  liability  for 
packages,  the  value  of  which  is  not  stated,  except  when  the  loss  or 
damage  results  from  the  gross  negligence,  fraud,  or  willful  wrong  of 
himself  or  his  servant;  and  for  loss  or  damage  so  caused,  he  cannot 
thus  exonerate  himself.  [Per  Temple,  J.,  and  Henshaw,  J.  McFar- 
land,  J.,  contra.]     (Id.) 

4.  Action  fob  Loss  by  Cabbieb— Pleading— Answeb— New  Matteb— Limi- 

tation OF  Liability. — In  an  action  against  a  common  carrier  to  recover 
the  value  of  goods  shipped,  but  not  delivered,  a  stipulation  relieving 
the  carrier  from  its  ordinary  liability  for  the  actual  value  of  the 
goods,  and  specially  limiting  its  liability  beyond  a  specified  sum,  is 
new  matter  constituting  a  defense  within  the  meaning  of  section  437 
of  the  Code  of  Civil  Procedure,  and  must  be  specially  pleaded;  and 
it  is  error  to  sustain  a  demurrer  to  such  defense.    (Id.) 

6.  Pleading  —  Negligence— Gross  Negligence.— A  complaint  averring 
merely  that  the  defendant  "wrongfully  and  negligently  failed  to  de- 
liver" certain  packages  committed  to  it  as  a  common  carrier,  does  not 
show  that  the  loss  occurred  through  "gross  negligence"  within  the 
meaning  of  section  2175  of  the  Civil  Code.    (Id.) 

6.  Gross  Negligence,  Matteb  of  Evidence  in  Reply.— Gross  negligence 
is  matter  of  evidence  in  reply  to  the  defense  of  a  stipulation  limiting 
the  liability  of  a  common  carrier,  and  of  replication  in  pleading;  and 
the  law  permits  proof  of  it  as  though  it  were  pleaded  by  a  replica- 
tion; and,  upon  proof  of  it,  the  plaintiff  is  entitled  to  recover  the  value 
of  the  packages  which  the  defendant  failed  to  deliver,  notwithstand- 
ing the  stipulation.  [Per  Temple,  J.,  and  Henshaw,  J.  McJfarland,  J., 
contra.]  (Id. 
See  Railroads. 

CONSIDERATION. 

1.  Salb  and  Leasb  by  Bbxwbb— Notsb  fob  PtmcRASS  Money— Want  OF  Con- 
sidebation— Violation  of  Intbbnal  Rbvbnub  Laws— Judgment  of  Pob- 
FxiTUBB.— In  an  action  upon  promissory  notes  given  in  consideration  of 
the  sale  of  personal  property  connected  with  a  brewery,  which  was  leased 
by  the  payee  to  the  maker  of  the  notes,  an  answer  setting  up  that  the 
vendor,  prior  to  the  sale  and  execution  of  the  notes,  had  violated  the  in- 
ternal revenue  laws  of  the  United  States  in  the  business  of  brewing  and  sell- 
ing beer,  and  that  on  that  account  the  personal  property  sold  had  become, 
and  was,  liable  to  seizure  and  sale,  and  was  thereafter  seized  and  sub- 
jected to  a  judgment  of  forfeiture  for  such  violation,  and  that  said  notes 


CONSIDERATION  (Continned). 

were  executed  and  delivered  without  ooxudderationy  sets  up  a  Talid  de- 
fense ta  the  action.    (Krietu  t.  Faron,  142.) 

2.    PROCXBDINOS   Ur    Rnf—PABTJKS— GONCLUSITKimB    OF    JUDOmOTT    AOAISST 

Absbnt  Ownbb— DsrAULT— Datb  OF  DxYSSTXTUBX  OF  Title,— Where  pro- 
oeedings  for  the  forfeiture  of  property  are  in  refti,  all  the  world  axe 
deemed  to  be  parties  thereto,  and  are  concluded  by  the  judgment  of  for- 
feiture; and  such  judgment  is  conclusive  evidence  against  the  former 
owner  of  the  property,  for  whose  violation  of  the  revenue  laws  the  forfeit- 
ure was  adjudged,  although  he  was  not  served  with  process,  and  was  ab- 
sent from  the  state  when  the  property  was  seized  and  the  judgment  was 
rendered,  and  though  the  judgment  against  the  property  was  rendered  by 
default  and  without  proof;  and  such  forfeiture  must  be  deemed  to  have 
attached  at  the  time  of  the  commission  of  the  offense,  and  to  have  di- 
vested the  title  of  the  owner  as  of  that  date,  as  against  his  subsequent 
vendees.  (Id.) 
8.  Action  upon  Notxs— Isbuv  as  to  Want  of  Considbration— Fintono  as 
TO  Failurb— Conclusion  of  Law.— Where  the  answer  in  the  action  upon 
the  notes  given  in  consideration  of  the  property  adjudged  to  have  been 
forfeited,  pleaded  all  the  facts  as  to  the  forfeiture,  and  set  up  want  of  con- 
sideration for  the  notes,  and  the  court  found  all  the  facts  touching  the 
sale,  the  execution  of  the  notes,  the  forfeiture,  seizure,  and  sale  of  the 
property,  and  the  proceedings  in  court  after  the  seizure,  its  concluding 
finding,  repeated  in  its  conclusions  of  law,  that  the  consideration  for  the 
notes  wholly  failed  prior  to  their  maturity,  is  but  the  finding  of  its  con- 
elusion  of  law  from  the  facts  specifically  found,  and  as  the  judgment  for 
the  defendant  is  right  upon  the  facts  found,  it  will  not  be  reversed  on  the 
ground  that  failure  of  consideration  was  not  within  the  issues.    (Id.) 

4.    EVIDBNCB— COLLBCriON  OF    OUTSTANDING    ACCOUNTS— I RBBLBV ANT  PbOOF. — 

Where  there  is  neither  allegation  nor  evidence  in  an  action  upon  prom- 
issory notes,  that  outstanding  accounts  in  favor  of  the  plaintiff  were  sold 
to  the  defendanbi,  or  formed  any  part  of  the  consideration  of  the  notes 
sued  upon,  there  can  be  no  recovery  in  the  action  for  moneys  collected 
upon  said  accounts,  and  evidence  in  reference  to  such  outstanding  ao- 
oounts,  and  as  to  whether  defendants  had  collected  any  of  them,  is  inad- 
missible.   (Id.) 

0.  Immaterial  Evidbncb— Statbmbnt  as  to  Ownbbship  of  Propbrtt  Sold 
AND  Lbasbd.— A  sale  of  property  is  in  itself  an  assertion  of  ownership; 
and  where  the  notes  in  suit  were  given  in  part  payment  for  personal  prop- 
erty purchased,  which  was  connected  with  a  brewery  leased  by  plaintiff 
to  defendants,  a  statement  made  by  plaintiff,  at  the  time  of  the  sale  and 
lease,  that  he  was  the  owner  of  the  property  sold,  and  had  a  right  to  lease 
it,  is  immaterial,  and  an  objection  thereto  is  properly  sustained,  (id.) 

d.  Part  Patmbnt— TTsb  of  Matbrials  beporb  Bbizurb.— Where  part  of  the 
property  sold  consisted  of  materials  for  making  beer,  which  were  used  by 
defendants  before  the  property  was  seized  for  forfeiture  incurred  by  the 
vendor,  and  it  appears  that  two  hundred  dollars  were  paid  in  cash  on  ac- 
oount  of  the  purchase,  and  the  notes  in  suit  were  for  the  residue  of  the 
purchase  money,  and  it  does  not  appear  what  the  value  of  the  materials 
was,  and  there  is  no  action  to  recover  its  value,  such  use  of  the  materials 


CONSIDERATION  (Continued). 

does  not  affect  the  correctness  of  the  findings  and  judgment  as  to  want 
of  consideration  of  the  notes  by  reason  of  forfeiture  of  the  property  sold. 
(Id.) 
See  Findings,  1,  2;  Insolvency,  1. 

CONSPIRACY.    See  Criminal  Law,  26-29. 

CONSTITUTIONAL  LAW. 

Pbivats  Propkrtt  kot  to  bb  Damaobd  fob  Public  Usb  withoui 
Compensation— PowBB  of  LEai8LATt7RB.~Under  section  14  of  article 
I  of  the  constitution,  private  property  cannot  be  taken  or  damaged 
for  public  use  without  just  compensation  having  been  first  made 
to  or  paid  into  court  for  the  owner;  and  the  legislature  cannot 
authorite  a  public  use,  the  natural  result  of  which  will 
be  to  deprive  the  owner  of  property  of  its  beneficial  use,  without 
compensation  to  the  party  injured.    (Rudel  v.  Los  Angeles  Co.,  281.) 

See  Appeal,  1;  Consuls;  Municipal  Corporations,  2,  8;  Public  Of- 
ficers, !• 

CONSULS. 

L  Suits  against— Intkewationaii  Law.  — The  immunity  of  ambassa- 
dors and  public  ministers  from  suits  in  the  courts  of  the  country  to 
which  they  are  sent  is  not  extended  by  any  principle  of  international 
law  to  consuls.  Their  liability  to  suit  within  the  Uuited  States  is  de- 
pendent upon  the  constitution  of  the  United  States  and  the  legisla- 
tion of  Congress  thereunder.    (Wilcox  v.  Luco,  039.; 

2.  Judicial  Poweb  of  United  States— Jurisdiction — Concubbent  State 
JuBiSDiCTioN.— The  judicial  power  vested  in  the  courts  of  the  United 
States,  by  section  2  of  article  III  of  the  federal  constitution,  is  to  be 
exercised  in  accordance  with  such  legislation  as  Congress  may  pre- 
scribe. Wherever  the  constitution  does  not  make  thU  jurisdiction 
exclusive  of  state  authority,  it  may  be  made  so  by  Congress,  and 
Congress  may  also  declare  the  extent  to  which  the  state  courts  may 
exercise  concurrent  jurisdiction,  as  well  as  at  what  stage  of  pro- 
cedure the  jurisdiction  of  the  United  States  courts  may  attach  in 
cases  originally  commenced  in  the  state  courts.     (Id.) 

8.  Obiginal  Jurisdiction  of  Supreme  Court.— The  provision  of  section  2 
of  article  III  of  the  federal  constitution,  giving  to  the  supreme  court 
of  the  United  States  "original"  jurisdiction  in  all  evades  affecting  con- 
suls, does  not  make  that  jurisdiction  exclusive,  nor  does  the  pro- 
vision extending  the  judicial  power  of  the  United  States  to  "all 
cases"  arising  under  the  constitution  and  laws  of  the  United  States 
make  the  jurisdiction  of  the  federal  courts  necessarily  exclusive. 
(Id.) 

4.  Concurrent  Jurisdiction  of  State  Courts.— Under  subdivision  8  of  sees 
tion  711  of  the  United  States  Revised  Statutes,  as  originally  enocted, 
the  United  States  courts  had  exclusive  jurisdiction  of  all  suits  or 
proceedings  against  consuls.  But  by  the  act  of  February  8,  1875, 
such  section  was  amended  by  striking  out  subdiyision  8,  and  sinco 
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that  amendment  the  state  courts    have  concurrent  jnrisdlctioii  of 
such  actiuus  or  proceedings.    (Id.) 
6.  Bight  or  Fedbbal  Imterfs&emck— Writ  or  Ebsor.— A  consul  cannot  be 
deprived  oi!  the  beneiit  of  the  provision  of  the  constitutiun  extending 
the  judicial  power  of  the  United  States  to  all  cases  in  which  he  is 
afiFected»  and  unless  there  is  some  law  by  which  he  may  invoke  this 
judicial  power  for  the  purpose  either  of  removing  the  cause  into  the 
courts  of  the  United  States  before  judgment,  or  to  review  the  judg- 
ment of  the  state  court,  a  state  court  can  have  no  jurisdiction  to 
entertain  an  action  in  which  he  is  a  defendant.    Such  law  is  found 
in  section  700  of  the  Revised  Statutes  of  the  United  StJites,  provid- 
ing for  a  writ  of  error  to  the  supreme  court  of  the  United  States 
from  final  judgments  of  the  state  courts  in  suits  wher«>  ia  drawn  in 
question  the  validity  of  a  statute  or  of  an  authority  eserciied  under 
any  state,  on  the  ground  of  their  being  repugnant  to  the  constitu- 
tion ....  of  the  United  States.    Under  this  section  a  consul  sued 
in  a  state  court,  in  addition  to  any  defense  he  may  have  to  the 
action,  may  claim  his  right  under  the  constitution  to  hiiTe  the  mat- 
ter determined  by  the  courts  of  the  United  States;  and  if  judgment 
is  rendered  against  him  in  the  state  court,  can  have  it  reviewed  by 
the  suprome  court  of  the  United  States,  and  the  sufficiency  of  his 
defense  determined  by  that  tribunal.     (Id.) 
6.  Waivkb  of  Right— Judgment  by  DEFAULT.—Such  right,  however,  may 
be  waived  by  a  consul  sued  in  a  state  court,  either  by  merely  plead- 
ing his  defense  to  the  cause  of  action  without  invoking  this  provi- 
sion of  the  constitution,  or  by  suffering  default;  and,  if  so  waived, 
he  cannot,  after  judgment  has  been  rendered  against  him,  claim  the 
right  to  a  review  of  this  judgment  under  a  writ  of  error  by  the 
supreme  court  of  the  United  States.    (Id.) 

CONTEMPT. 

L   DiSOBEDIBNCB     TO      GobOTTEB'S      SUBPOKHA  —  PuHISHMBHT      BT       StTPKRIOB 

Court— Judgment  not  Appealable— Dismissal  of  Appeal.— The  judg- 
ment and  orders  of  the  court  or  judge,  made  in  cases  of  contempt, 
arc  final  and  conclusive;  and,  as  a  general  rule,  there  is  no  appeal 
from  a  judgment  or  order  adjudging  one  guilty  of  contempt;  and 
where  a  coroner  has  adjudged  a  person  guilty  of  contempt  in  dis- 
obeying a  subpoena  to  appear  at  an  inquest  as  a  witness,  an  order 
thereupon  made  by  the  presiding  judge  of  the  superior  court,  that 
such  person  be  imprisoned  until  he  should  testify  before  said  coro- 
ner as  directed  by  the  latter,  is  not  appealable,  whether  such  order 
be  viewed  as  within  the  general  category  of  contempts,  or  as  pun- 
ishment for  a  misdemeanor,  and  an  appeal  therefrom  will  be  dis- 
missed. (People  V.  Kuhlman,  140.) 
L  Jurisdiction  of  Supebiob  Ooubt  — Unlawful  Impbisonment  —  Rbmkdt 
NOT  BT  Appeal.— The  question  whether  the  superior  court  had  jurisdic- 
tion to  make  the  order  appealed  from  cannot  affect  the  invalidity  of 
an  appeal  therefrom;  and  if  appellant  is  imprisoned  unlawfully,  he 
must  pursue  some  remedy  other  than  appeal.  (Id.) 
See  Estates  of  Deceased  Persons,  3. 


CONTKACT. 

!•  OaHTBACT  FOB  CEMKFr  BULKHBAD— QUABABTT  OF  GOMTBACTOBS— NEQLiaBHCB 
OF    OWNBB— PBEltATUBB    FlLLDIO  OF   BaNK    UPON    UnHABDENED    WaLL— 

Rbooybbt  of  Oontbact  Pbice.— Under  a  contract  to  construct  a  cement 
bulkhead,  a  guaranty  of  the  work  for  five  years  against  all  defects 
arising  through  fault  of  workmanship  or  material,  and  that  the 
wall  would  hold  the  bank  unless  undermined  on  the  north  side,  is 
to  be  construed  together,  as  not  requiring  the  wall  to  hold  the  bank 
at  all  events,  but  only  that  it  shall  not  fail  to  hold  it  by  reason  of 
defects  of  workmanship  or  material;  and  where  the  bulkhead  was 
properly  constmcted  according  to  contract,  and  the  wall  was  strong 
enough  to  hold  the  bank,  if  it  had  been  allowed  to  set  and  harden, 
as  proposed  by  the  contractors,  but,  through  the  negligent  action 
of  the  owner,  in  prematurely  filling  in  the  bank,  against  the  ob- 
jection and  protest  of  the  contractors,  while  the  wall  was  very 
green,  the  wall  was  caused  to  topple  over,  bulge  out,  and  crack,  the 
contractors  are  not  liable  upon  their  guaranty  for  lailure  of  the  wall 
to  hold  the  bank,  and  may  recover  the  contract  price,  and  the  owner 
cannot  recoup  any  damages  therefrom.    (Gray  v.  Wells,  11.) 

2.  Findings  — Immatebtal  Omissions.  —  Where  the  court  found  that  the 
work  was  done  in  a  good,  skillful,  and  workmanlike  manner,  and 
with  sufficient  and  proper  materials,  and  in  all  respects  as  required 
by  the  contract,  the  omission  to  find  upon  issues  raised  by  the  an- 
swer as  to  whether  the  wall  was  or  was  not  undermined  on  the 
north  side,  and  whether  it  became  cracked  in  several  places,  sprung 
out  of  line,  bulged  out,  and  overhung  the  adjoining  lot,  so  that  it  be- 
came and  was  utterly  woithless,  is  rendered  immaterial,  and  can- 
not be  prejudicial  error,  or  ground  for  reversal.    (Id.) 

8.  Intbbfebencb  with  Wall  in  Pbocbss  of  Oonstbuction— Suppobt  of 
Finding^— Where  the  court  found  that  ail  defects  in  the  wall  were  caused 
by  the  conduct  and  interference  of  the  defendant  "while  the  said 
wall  was  in  process  of  construction,"  the  finding  is  supported  by 
evidence  that  defendant  interfered  by  filling  in  the  bank  while  the 
wall  was  green;  and  the  wall  cannot  be  said  to  have  been  fully  con- 
structed until  the  cement  had  had  time  to  set  and  become  hardened, 
so  that  any  act  during  that  time  which  caused  injury  to  it  may  be 
properly  treated  as  an  act  done  during  the  process  of  construction. 
(Id.) 

4.  Hypothetical  Finding  as  to  Defects  —  Subplusagb  —  Consistency  of 
Findings.— A  finding  that  the  defects  in  the  wall,  "if  any  there  were," 
was  occasioned  by  the  conduct  and  interference  of  defendant  him- 
self while  said  wall  was  in  process  of  construction,  construed  in 
connection  with  other  findings  that  the  contractors  fully  performed 
the  contract  in  a  good,  skillful,  and  workmanlike  manner,  and  fur- 
nished the  materials  in  all  respects  in  accordance  with  the  con- 
tract, and  that  defendant  was  not  damaged  by  any  act  or  omission 
of  theirs,  but  that  any  damage  he  may  have  sustained  was  occa- 
sioned by  reason  of  defendant's  own  conduct  in  interfering  with 
the  construction  of  the  wall  and  changing  the  same  from  the  plans 
upon  which  they  agreed,  desired,  and  sought  to  perform  the  work, 
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is  to  be  construed  as  stating  that  whatever  defects  there  were  on 
the  wall  was  caused  by  the  defendant,  and  the  words,  *'if  any  there 
were,"  may  be  disregarded  as  surplusage;  nor  is  there  any  inconsist- 
ency in  the  findings.    (Id.) 

6.  GoNTiucT  Pbicb  — Pbotisiok  fob  Extra.  Wobk  at  a  Spbcifibd  Batb  — 
FiNDiifos.— Where  the  oontract  provided  a  hxed  price  of  two  hundred 
and  fifty  dollars  for  a  concrete  bulkhead,  of  specified  dimensions, 
but  also  expressly  provided  that  any  extra  concrete  work  in  the 
wall  was  to  be  charged  for  at  the  rate  of  twenty-four  cents  per 
cubic  foot,  whatever  extra  work  was  performed  by  the  contractors 
was  part  of  the  work  done  under  the  contract,  and  the  agreed  price 
therefor  constitutes  a  part  of  the  indebtedness  which  may  be  recov- 
ered under  the  contract,  and  where  the  court  found  that  the  con- 
tract had  been  performed  in  all  respects  according  to  its  terms,  and 
that  under  it  defendant  became  indebted  to  the  contractors  in 
the  sum  of  three  huudred  and  twenty-five  dollars,  the  finding  is  suf- 
ficient, without  segregating  the  items  for  contract  price  and  extra 
work,  and  finding  specifically  as  to  each;  and  where  the  evidence  is 
confiicting  as  to  whether  extra  work  of  the  value  of  seventy-five 
dollars  was  performed,  the  findings  and  judgment  will  not  be  dis- 
turbed for  insufficiency  of  the  evidence  as  to  the  fact  or  value  of 
extra  work.     (Id.) 

6.  oontbact  to  ookstbuct  sbawalir-subcontbact—resebvbd  psbcblftagb— 

Obdbb  upon  Habbob  Commibsiohbbs— Condition  Pbbcbdbnt— Abandon- 
nxNT  OF  WoBK— Complbtion  bt  Contbactoi^^Riohts  of  Ajbsighbb.— 
Where  one  who  had  contracted  with  the  state  board  of  harbor  com- 
missioners to  construct  part  of  the  sea-wall,  made  a  subcontract, 
agreeing  that  a  residue  of  twenty-five  per  cent  of  the  subcontract 
price  was  to  be  paid  by  an  order  drawn  upon  the  harbor  commis- 
sioners, to  be  held  by  a  third  person  until  the  work  was  completed 
and  accepted  by  them,  and  delivered  to  the  subcontractor  only  on 
the  faithful  performance  of  the  subcontract,  and,  if  it  was  not  per- 
formed as  therein  specified,  the  order  was  to  be  forfeited  and  re- 
turned to  the  contractor,  who  might  complete  the  work  at  the  ex- 
pense of  the  subcontractor,  the  completion  and  acceptance  of  the 
work  is  a  condition  precedent  to  the  payment  of  the  reserved  per- 
centage, and  uiH>n  abandonment  of  the  work  by  the  contracting 
company  which  made  the  subcontract  before  its  final  completion.  It 
is  not  entitled  to  the  order,  or  the  money  which  it  represents,  and 
its  assignee  is  in  no  better  position,  and  is  only  entitled  to  such  por- 
tion of  the  reserved  percentage  as  might  remain  after  deducting  the 
expense  incurred  by  the  contractor  in  completing  the  work  specified 
in  the  subcontract,  and  an  assignee  of  that  portion  of  the  reserved 
percentage  covered  by  such  expense,  acquires  nothing  by  the  assign- 
ment   (Pacific  Boiling  Mill  Company  v.  English,  123.) 

7.  Consent  of   Contbactob  to    Assignment  of   Rbsbbvbd  Pkbcxhta<i»— 

Conditions— SuBcoNTBACT  not  Modified.— The  written  consent  of  the 
contractor  to  the  assignment  by  the  subcontractor  of  the  reserved 
percentage,  which  is  given  expressly  subject  to  the  terms  and  con- 
ditions of  the  subcontract,  and  to  the  completion  of  the.  contract  ac- 
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cording  to  the  tennB  and  conditions  thereof,  works  no  modification 
of  the  sabcontract,  and  does  not  circumscribe  the  rights  of  the  con- 
tractor, in  case  of  a  violation  of  the  terms  of  the  subcontract  by  the 
assignor;  and  the  assignee  takes  the  assignment  cum  onere.    (Id.) 

8.  Losses  or  Cowtractob  iir  Oompletiho  Subcontract— Oonflictiwo  Evi- 
DKifCB— Appeal.— Where  the  evidence  is  conflicting  as  to  what  losses  were 
sustained  by  the  contractor  in  completing  the  work  specified  in  the 
subcontract  upon  abandonment  thereof  by  the  subcontractor,  a  new 
trial  cannot  be  granted  for  failure  of  the  evidence  to  support  the 
findings  as  to  the  losses  so  sustained.    (Id.) 

<^.  Amoxtht  of  Loss—Valub  of  Labor— Ezpebt  Evidikob— Steikiho  out 
EviDjcNCB  FOB  APPELLANT— Habmlbss  Rulino.— In  an  action  by  an  as- 
signee of  the  reserved  percentage,  where  expert  evidence  was  given 
for  tlie  defendant  to  show  the  value  of  certain  labor  charged  for  by 
the  contractor  in  performing  work  which  the  subcontractor  had  cov- 
enanted but  failed  to  perform,  and  experts  testified  for  plaintiff  in 
rebuttal  that  the  labor  was  of  considerably  less  value,  the  striking 
out  such  rebutting  evidence  is  harmless,  where  it  appears  that  if  the 
lowest  value  testified  to  were  accepted,  the  amount  of  loss  of  the 
contractor  would  still  be  largely  in  excess  of  all  that  portion  of  the 
reserved  percentage  assigned  to  plaintiff.    (Id.) 

10.  Quantum  Mbbuit— E  vidbnca— Abchitsct's  Sbbvicbs— Expbbts.- In  an  ac- 
tion to  recover  the  reasonable  value  of  services  rendered  by  an 
architect  in  drawing  and  preparing  plans  and  specifications  for 
buildings  proposed  to  be  erected  by  the  defendant,  after  evidence 
of  value  has  been  given  by  expert  witnesses,  it  is  error  for  the  court 
to  exclude  evidence  offered  by  the  defendant  as  to  the  length  of 
time  it  would  take  to  draw  the  plans  and  specifications.  In  such 
a  case,  the  jury,  or  court  sitting  as  a  jury,  is  not  concluded  by  the 
testimony  of  the  experts,  or  their  estimates  of  value.  (Ehlers  v. 
Wannack  Brothers,  810.) 

11.  Allegations  of  Special  Contbact.— Where  the  complaint  contains  apt 
allegations  of  the  reasonable  value  of  the  services  rendered,  and  in 
addition  allrgos  a  special  contract  of  employment,  the  failure  to 
prove  such  special  contract,  and  the  finding  of  the  court  against  the 
same,  does  not  constitute  a  fatal  variance.     (Id.) 

12.  Conditional  Fboxisb  to  Pay— Pindinos.— An  answer  in  such  action 
setting  up  an  agreement  that  the  services  were  not  to  be  paid  for 
unless  the  defendants  were  able  to  secure  a  liquor  license  for  the 
sale  of  liquor  in  the  buildings,  and  their  inability  to  secure  the 
same,  constitutes  a  defense,  necessitating  a  finding  thereon.  And 
a  mere  finding  that  there  was  no  agreement  as  to  the  amount  to 
be  paid  for  the  services  is  InsufiScient.  (Id.) 

18.  Action  to  Enjoin  Breach  of  Contract— Sale  of  Business  and  Goodwill 
BY  Retiring  Partner— Agreement  not  to  Compete— Cross-complaint- 
Demurrer— Fraud— Concealment  op  Combination- Trust  and  Monopoly 
—Rescission.— In  an  action  brought  by  the  members  of  a  succeeding  firm 
to  enjoin  a  breach  of  a  contract  made  by  the  retiring  partner  of  a 
former  firm  upon  the  sale  of  his  interest  in  the  partnership  property 
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and  goodwill  ot  the  business  to  his  copartner,  one  of  the  plaintiffa, 
in  which  he  agreed  that  he  would  not  establish,  carry  on«  or  conduct 
or  maintain  or  act  as  agent  for  a  like  business,  within  the  city  and 
county,  for  a  period  of  three  years,  a  cross-complaint  charging  fraad 
in  such  sale  committed  by  the  purchasing  partner,  in  the  concealment 
of  a  combination,  trust,  and  monopoly  of  the  business  effected  by 
him  with  the  other  plaintiffs  prior  to  the  sale,  which  enhanced  the 
yalue  of  the  intere&t  sold  to  the  extent  of  seren  thousand  five  hun- 
dred dollars,  that  the  plaintiff  thereby  received  more  money  for  the 
partnership  property  when  conveyed  to  the  combination  than  he 
could  otherwise  obtain,  and  that  all  of  the  plaintiffs  were  aware  of 
and  took  part  in  the  fraud  practiced  upon  cross-complainant,  and 
praying  for  a  rescission  of  tht!  sale,  and  restitution  of  his  rights  as  a 
partner  in  the  former  firm,  and  for  the  appointment  of  a  receiver  of 
the  partnership  property.  Is  insufllcient,  and  states  no  ground  for  re- 
lief, and  a  general  demurrer  thereto  is  properly  sustained*  (Meyers 
T.  MerilHon,  8fi2.) 

14.  Iu«BOALiTT  OP  Trusts  ahd  HonopoLns— Sbabs  ih  Gains  hot  Rsoovn- 
ABLS— iNsuFnaBRT  Plbadino.— Trusts  and  monopolies  which  design  to 
control  the  prices  of  commodities  are  illegal  as  restraining  freedom  of 
trade,  and  destroying  competition;  and  a  pleading  which  seeks  to 
share  in  the  gains  of  an  illegal  trust  and  monopoly  by  averring  that 
property  sold  by  the  pleader  was  enhanced  in  value  by  reason  of  the 
existence  thereof,  and  that  the  pleader  was  deprived  of  such  en- 
hanced value  by  fraudulent  concealment  thereof  by  the  purchaser, 
is  devoid  of  merit,  either  as  a  ground  of  defense  or  of  affirmative  re- 
lief.   (Id). 

15.  PABTXaPATIOK  BT  PLAINTirFS  OwiKO  NO  DUTT  TO  DbFXHDAHT— IlCFBOPXB 

Chabob  or  Fbaud.— The  formation  by  defendant's  former  partner  of  a 
combinotion  to  control  business  and  Increase  prices,  made  with  the 
other  plaintiffs,  who  owed  no  duty  to  the  defendant,  and  were  not 
bound  to  disclose  to  him  any  of  their  present  or  prospective  business 
ventures,  cannot  justify  a  charge  that  the  other  plaintiffs  participated 
in  the  alleged  frand  of  such  former  partner,  in  concealing  the  exist- 
ence of  such  combination,  and  such  charge,  as  against  them,  falls  to 
the  ground  of  its  own  weight     (Id.) 

18.  RiQRTs  or  Thibu  Pabtibs— Rbscission  not  Pxrmissiblb— Dakagbs  fob 
FnAun.— Where  the  rights  of  third  parties  have  intervened,  and  the  dr^ 
cumstances  of  the  parties  to  an  alleged  fraud  hpve  so  far  changed 
that  rescission  therefor  may  not  be  decreed  without  injury  to  such 
third  parties  and  to  their  rights,  rescission  will  be  denied,  and  the 
complaining  party  left  to  his  action  at  law  for  damages  for  the  fraud. 
(Id.) 

17.  Salb  of  Goodwill  of  Businbbs  Contract  in  Rbstraint  of  Tbadb— 
Inhibition  as  to  Agbnct— Conbtbuction  of  (3odb.— An  inhibition  as  to 
agency  for  others  in  a  contract  by  one  who  has  sold  the  goodwill  of  a 
business,  engaging  not  to  carry  on  a  like  business,  or  to  act  as  agent 
In  so  doing,  is  within  the  provision  of  the  code  permitting  a  con- 
tract in  restraint  of  trade  to  go  to  the  carrying  on  of  a  similar  busi- 
ness in  such  case;  and  the  language  of  the  code  is  to  receive  a  rea- 
sonsble  oonstructlon,  so  as  to  effect  the  end  for  which  the  legislature 
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says  such  oontraots  may  be  made,  and  to  give  reasonable  protection  to 
him  in  whose  fayor  such  a  contract  is  executed,  and  the  code  proviaion 
as  to  the  carrying  on  of  a  similar  business  is  not  to  be  limited  to  the 
carrying  of  it  on  as  owner  or  proprietor,  bat  is  equally  inclusive  of 
the  conduct  of  it,  wholly  or  in  part,  as  the  agent  of  another.  (Id.) 

18.  CONSTBUOTIOR    OP    CONTBAOT    AND    DXCBBB    AS  TO     AGXNCT— CONDUCT    Of 

BuBiiTBSS  A8  Agbkt.— An  inhibition  ol  agency  in  a  contract  not  to  estab- 
lish, carry  on,  conduct,  or  maintain  a  rival  business,  or  act  as  agent 
therefor,  for  a  period  of  three  years,  and  a  decree  enforcing  such 
contract  according  to  its  terms,  are  to  be  construed  as  prohibiting 
only  an  agency  wholly  or  partially  for  the  conduct  of  the  business, 
and  not  as  prohibiting  employment  as  a  mere  servant  or  clerk,  though 
such  employment  may  fall  within  the  more  enlarged  meaning  of 
agency  as  a  general  term.    (Id.) 

19.  IiYjuncTioN— Form  or  Dxcbxx.— -A  decree  enjoining  breach  of  such  con- 
tract should  not  purport  to  enjoin  the  carrying  on  of  the  rival  business 
for  the  space  of  three  years  from  the  date  of  the  contract,  "or  so  long 
as  plaintiffs,  or  any  one  deriving  title  to  the  goodwill  of  the  business, 
carry  on  said  business,  "  but  it  should  read:  "So  long  as  plaintiffs, 
or  any  one  deriving  title  to  their  business,  shall  carry  on  said  busi- 
ness, not  exceeding  three  years,"  from  the  date  of  the  contract.  (Id.) 

20.  Succession  to  Goodwill  or  Businxss— Denial  in  Answer— Dbhurbxb— 
Admission  in  Oross-complaint  not  a  Waiver.— A  denial  in  the  answer 
of  an  averment  in  the  complaint  that  plaintiffs  had  succeeded  to  the 

goodwill  of  the  business  sold  by  the  defendant  to  his  copartners,  pre- 
sents an  issue  material  to  plaintiffs'  cause  of  action  for  breach  of 
defendant's  contract  not  to  carry  on  a  rival  business,  nor  is  the  de- 
nial in  the  answer  waived  or  overcome  by  an  averment  of  that  fact 
in  defendant's  cross-complaint;  and  it  is  error  to  sustain  a  demurrer 
to  such  answer.    (Id.) 

CORONER.    See  Contempt,  !• 

CORPORATIONS.     See  Mines  and  Mining;  Municipal  CorporationB; 
Mutual  Benefit  Society. 

COSTS. 

Ck>NTiNUANCB  OF  Tbial.— The  court  has  the  right  to  impose  costs,  other  than 
those  properly  taxable,  as  a  condition  for  postponing  the  trial,  and  to 
proceed  therewith  upon  the  refusal  of  the  party  applying  for  the  post-^ 
ponement  to  comply  therewith.    (Pomeroy  v.  Bell,  GS5,) 
See  Appeal,  4,  9;  Bstates  of  Deceased  Persons,  1, 

COUNTIES. 

1.  Power  or  Supervisors— Emplotment  or  Counsel— Assistance  or  Dis- 
trict Attorney  not  Essential— Contest  or  Salaries  or  Deputies. 
The  board  of  supervisors  is  made  by  law  the  guardian  of  the  interests 
of  the  county,  and,  by  subdivision  17  of  section  25  of  the  County 
Government  Act  of  1803,  Is  empowered  to  direct  and  control  the 
prosecution  and  defense  of  all  suits  to  which  the  county  Is  a  party, 
and  may  employ  counsel  for  that  purpose,  whether  in  aid  of  the  di»- 
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trict  attorney  or  otherwise,  and  where  in  their  opinion,  the  deputies  of 
certain  officers,  including  the  district  attorney,  are  drawing  salaries 
without  authority  of  law,  they  may  properly  employ  other  counsel, 
exclusiye  of  the  district  attorney,  to  prosecute  actions  to  enjoin  the 
payment  of  such  salaries.     (Lamberson  t.  Jefferds,  363.) 

S.  DiscaxnoN  of  Bupxbyisobs— Powsb  of  Bkplotmbnt  vot  DspnmKVT 
UPON  RsBULT.— Whether,  in  any  particular  ease,  the  employment  of  ooon- 
sel  shnlJ  bo  maile,  is  addressed  to  the  discretion  which  the  supervis- 
ors are  to  exercise  in  behalf  of  the  public  interests;  nor  is  their  right 
to  employ  counsel  and  to  make  the  ralne  of  their  serrices  a  charge 
upon  the  county  dependent  upon  the  result  of  the  suit;  but  wherever 
there  is  room  for  sn  honest  difference  of  opinion  as  to  such  result, 
and,  in  the  opinion  of  the  supervisors,  the  interests  of  the  county  re- 
quire the  employment  of  counsel,  they  are  justified  in  making  such 
employment.     (Id.) 

8.   AlXOWAnCS    and    BSTTLXKmT    OF    ExPXRSBi  AHD  BSBVICB  OF  COUNSKL— 

AnjunicATioir  Gouclusivb  upor  Auditob— Maroamus— Ixmatbbial  Evi- 
DXNCB.— The  allowance  and  settlement  of  a  claim  for  the  expenses  and 
services  of  counsel  employed  by  the  supervisors  is  an  adjudication  by 
a  tribunal  having  jurisdiction  of  the  matter  that  the  services  have 
been  ren*lered,  and  of  the  correctness  of  the  claim,  and  is  conclusive 
upon  the  auditor,  who  cannot  refuse  to  draw  his  warrant  upon  the 
ground  that  the  services  were  not  rendered,  or  were  of  less  value;  and. 
upon  mandamus  to  compel  him  to  draw  warrants  upon  claims  so  al- 
lowed, evidence  is  not  admissible  for  him  to  show  whether  suits  were 
brought  by  such  counsel,  or  whether  they  had  assisted  the  district 
attorney  in  bringing  any  suits,  or  whether  he  had  sought  for  any 
assistance,  and  what  had  been  the  result  of  the  suits  brought  by  the 
plaintifT:  but  these  questions  are  irrelevant  and  immaterial  to  the 
issue  before  the  court.  (Id.) 
See  PubUc  Officers,  1-4,  9-12. 

CRIMINAL  LAW. 

1.  SusPBRSioR  OF  Sbwtkwck— DiBEcnoR  FOB  Dbpobtatior.— After  a  verdict  con- 

victing a  defendant  of  a  felony  has  been  rendered,  an  order,  made  at  his  re- 
quest, by  its  terms  directing  a  suspension  of  judgment  and  allowing  him  to 
ship  upon  a  United  States  deep  water  vessel,  and  requiring  the  sheriff  to 
to  make  a  due  return  thereof  to  the  court,  is  in  legal  effect  a  mere  order  that 
sentence  be  suspended  until  further  order  of  the  court;  and  the 
court  has  jurisdiction,  several  years  thereafter,  to  set  aside  such 
order,  and  sentence  the  defendant  to  imprisonment  (People  v. 
Patrich,  332.) 

2.  Tbial  — Oral    Ohabgb  —  Shobthard   Kotbs  —  Pbbsumptior  ttpor    Af- 

PBAL.— Where  the  record  upon  appeal  from  a  judgment  of  conviction 
in  a  criminal  case  shows  that  oral  instructions  were  given  to  the 
jury,  but  fails  to  show  that  the  oral  charge  was  not  taken  down  in 
shorthand  by  the  phonographic  reporter,  the  legal  presumption  is 
that  it  was  so  taken  down,  and  the  fact  that  no  transcribed  copy  of 
the  reporter's  notes  appears  in  the  record  does  not  overcome  the 


presumption,  such  copy  being  no  part  of  the  record  unless  indorsed 
by  the  judge;  and  it  deyolyes  upon  the  appellant  to  show  by  bill 
of  exceptions  that  the  oral  charge  was  not  in  fact  taken  down  by 
the  reporter  to  overcome  the  presumption  to  the  contrary.  (People 
T.  Ludwig,  328.) 
8.  Bill  of  Ezceptioks  —  Cobbbction  of  Mistake —  Noticb—Obdxb 
8STTIN0  AsiDB  Sbttlbmbnt—Appbal.— Under  section  473  of  the  Code 
of  Civil  Procedure,  notice  is  not  required  to  be  given  of  an  applica- 
tion for  the  correction  of  a  mistake  in  a  record;  nor  is  the  presence  of 
a  defendant  convicted  of  felony  needed  at  the  hearing  of  a  motion  to 
correct  a  mistake  in  the  settled  bill  of  exceptions,  so  as  to  make  it 
show  the  record  as  it  actually  existed;  and  where  the  defendant  was 
giv^en  two  days*  notice  of  such  motion,  and  the  court,  after  the  taking 
of  evidence  which  justified  the  correction  of  a  mistake  in  the  bill,  set 
aside  the  order  settling  the  bill,  corrected  the  mistake,  and  resettled 
the  bill  as  corrected,  the  order  setting  aside  the  settlement  will  not 
be  reversed  upon  appeal  for  the  want  of  five  days*  notice  to  the  de- 
fendant of  the  hearing.     (Peopie  v.  Southern,  359.) 

4.  Assault  wrra  Intbnt  to  Commit  Rapb— Suffictbncy  of  Bvidbwcb— 

Cbbdibilitt  of  Witnbssbs— Provihcb  of  Jitrt.— The  evidence  of  the 
prosecutrix  alone  may  be  sufficient  to  support  a  verdict  of  guilty  of  an 
assault  with  intent  to  commit  rape;  and  when  her  evidence  is  cor- 
roborated by  the  testimony  of  another  witness,  the  verdict  will  not 
be  disturbed,  except  under  very  exceptional  circumstances,  the  cred- 
ibility of  the  witnesses  being  essentially  a  matter  for  the  jury  to 
pass  upon.     (People  v.  Gomez,  326.) 

5.  Willing  Submission  of  Girl  undbb  Agb  of  Consbnt— Simplb  Assault 

not  Involvbd— Instruction  .—Where  the  prosecutrix  was  a  girl  under  the 
age  of  consent,  and  whatever  occurred  took  place  with  her  entire 
willingness,  the  offense  of  simple  assault  is  not  in  the  case,  the  ele- 
ment of  force  being  wanting;  and,  upon  a  charge  of  an  assault  with 
intent  to  commit  rape,  it  is  proper  for  the  court  to  instruct  the 
jury  that  their  verdict  should  be  either  guilty  of  the  offense  charged, 
or  not  guilty.     (Id.) 

6.  Assault  with  Intent  to  Murder— Evidbncb— Identification  of  De- 

fendant-Cross-examination- Apparel.— Upon  a  charge  of  assault 
with  intent  to  commit  murder,  where  the  identification  of  the  de- 
fendant by  the  prosecuting  witness  was  a  vital  point  in  the  case,  it 
is  permissible  and  important  for  the  defendant  to  impair,  so  far 
as  he  can  by  legal  evidence,  the  force  of  the  identifying  evidence* 
and  it  is  legitimate  cross-examination  upon  the  question  of  identity 
to  ask  the  witness  concerning  the  apparel  of  his  assailant,  and  upon 
answer  made  that  the  coat  of  defendant  exhibited  to  him  was  like 
the  coat  worn.  It  is  proper  to  show  that  upon  the  preliminary  ex- 
amination, and  upon  the  former  trial  the  same  witness  had  iden- 
tltied  the  same  garment  with  positiveness,  and  that  evidence  was 
afterward  adduced  upon  the  former  trial  to  show  that  defendant 
had  purchased  it  subseqaent  to  the  date  of  the  alleged  offense,  and 
It  is  reversible  error  to  refuse  to  permit  such  evidence.  (People 
V.  Turner,  324.) 


GIUMINAL  LAW  (CJontinued). 

7.  Pistol  not  iDSziTirisD— Stbikhio'  Oirr  BmnaroB— Iiwtbuctioh  to  Dis- 

BBGABD— EsBOB  KOT  Bbvbbsiblx.— Where  the  proaecuting  witness  gave  a 
general  description  of  the  size  and  appearance  of  the  pistol  with 
which  he  had  threatened,  and,  oyer  defendant's  objection,  it 
was  shown  that  when  arrested  defendant  had  two  loaded  pistols, 
one  of  which  was  admitted  in  evidence,  but  there  was  no  attempt 
of  the  prosecuting  witness  to  identify  it,  and  upon  proof  by  the 
defendant  that  the  pistols  were  purchased  by  him  after  the  date 
of  the  assault,  the  court  reconsidered  its  ruling  and  stmck  out  all 
the  evidence  as  to  defendant's  pistols,  and  instructed  the  jury  to  dU- 
re^'ard  it,  although  it  would  have  been  a  wiser  procedure  for  the 
court  in  the  first  instance  not  to  receiye  the  evidence  until  satis- 
fied of  its  admissibility,  yet,  under  the  circumstances,  it  cannot  he 
said  that  the  injury  from  the  admission  of  the  evidence  afterward 
stricken  out  was  reversible  error.    (Id.) 

8.  Assault  with   Intbnt  to  SLill— Pbiob  OoHTicTioir— Denial  and  8ub- 

SXQUENT     OONFBSSION— VbBDICT  — SemTBNCB— RbgITAL    IN     JUDGMXNT  — 

Appeal.— Where  a  defendant  charged  with  an  assault  wiUi  intent  to 
kill,  and  also  with  having  suffered  a  prior  conviction  of  another 
felony,  when  arraigned,  pleaded  not  guilty  of  the  offense  charged,  and 
denied  the  prior  conviction,  and  the  verdict  passed  only  on  the  plea 
of  not  guilty,  but  the  sentence  was  too  great,  unless  based  on  the 
prior  conviction,  and  the  judgment  recited  that  defendant  subse- 
quently, on  a  specified  day,  confessed  the  prior  conviction,  the  truth 
of  which  recital  was  not  controverted,  the  verity  of  the  recital  must 
be  accepted:  and  where  it  appears  that  the  case  was  conducted  on  the 
theory  that  the  prior  conviction  had  been  confessed,  and  no  reference 
was  made  to  the  prior  conviction,  either  in  the  reading  of  the  informa- 
tion or  in  the  charge  of  the  court,  there  is  no  defect  in  the  judgment- 
roll  of  which  defendant  can  take  advantage  upon  appeal,  and  no  erroi 
appears  upon  its  face.    (People  v.  McNeill,  388.) 

9.  BuBGLABY  — EviDENCB  — Btatembnts  Bhowing  Innocbncb.— On  a  trial 

for  burglary,  after  evidence  has  been  offered  showing  that,  on 
the  night  of  the  burglary,  the  defendants  were  arrested  with  the 
property  stolen  in  their  possession,  statements  then  made  by  them 
to  the  arresting  officer,  relating  to  their  movements  on  the  night 
in  question,  and  to  the  goods  in  their  possession,  which  if  true,  tend- 
ed to  show  their  innocence,  are  admissible  without  preliminary 
proof  that  such  statements  were  freely  and  voluntarily  made. 
(People  y.  Ashmead,  508.) 

10.  Bbbach  of  Pabolb.— Evidence  is  further  admissible  that  on  account  of 
such  statements  the  arresting  officer  then  released  the  defendants 
upon  their  promise  to  return  the  next  morning,  the  goods  being  left 
in  his  custody,  but  that  they  did  not  return  then  or  at  all,  and  that 
they  were  rearrested,  after  considerable  search,  several  days  later. 
(Id.) 

U.  Ghanobs  in  Instbuctions  Askbd.— In  such  a  case,  changes  made  in  in- 
structions requested  by  the  defendants  that  guilt  must  be  proven 
**beyond  all  reasonable  doubt,"  by  inserting  the  word  "a"  in  the 
place  of  "all,**  and  that  **pos8e8aion  of  stolen  property  ....  is  not 
sufficient  to  warrant  a  conviction,"  by  inserting  the  word  ••mere" 
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before  the  word  "possession/*  are  immaterial  and  without  prejudice 
to  the  defendants.     (Id.) 

12.  FoRQBBT  —  TTttbbino  Falss  Chbck  — Pboof  of  Offxnbb  —  Pbbsoks 
Bbabihq  Fobqbd  NAine— Chbck  hot  Fictitious.— Where  the  defend- 
ant was  proved  to  have  passed  a  false  check  upon  a  storekeeper 
as  genuine,  with  intent  to  defraud,  and  it  appeared  that  there  were 
two  persons  in  the  county  bearing  the  name  which  was  falsely 
signed  to  the  check,  and  that  one  of  them  resided  in  the  city  where 
the  check  purported  to  be  made  and  was  passed,  and  that  neither 
of  them  authorized  the  defendant  to  sign  his  name  to  the  check, 
the  defendant  was  properly  convicted  of  forgery,  and  it  cannot  be 
claimed  that  the  check  was  fictitious.     (People  y.  Laird,  Jr.,  201.) 

18.    EVIDBNCB— EXISTBNCB  OF  PbBSONS  WITH  FOBGBD  NaMB— CiTY  DiRBCTORT 

— Grbat  Rbgistbr.— It  is  competent  to  resort  to  the  city  direcory  and 
to  the  great  register  of  the  county  to  determine  whether  there  was 
or  was  not  a  person  in  the  city  or  county  bearing  the  name  which 
was  signed  to  a  false  check  passed  by  the  defendant,  and,  if  the 
name  of  such  person  is  found  therein,  to  show  his  residence.     (Id.) 

14.  Homicidb—Self-dbfbnsb— Conviction  of  Manslaughtbr— Conflicting 
EviDBNCB— Appeal.— A  verdict  for  manslaughter  will  not  be  dis- 
turbed upon  appeal,  when  the  evidence  is  conflicting  as  to  whether 
the  homicide  was  or  was  not  committed  in  self-defense,  and  there  is 
enough  evidence  for  the  prosecution  to  warrant  the  verdict,  and  no 
such  disparity  appears  in  the  statement  of  the  witnesses  for  the  prose- 
cution as  to  render  their  evidence  inherently  improbable  or  neces- 
sarily unworthy  of  belief.     (People  v.  Brittan,  409.) 

16.  Instbuctions— Burden  of  Proof— Deqbee  of  Proof  Required— Rbason- 
ABLE  Doubt.— An  instruction  that*' an  unlawful  killing  must  be  proven 
by  the  state  before  the  defendant  can  be  convicted  of  any  offense, 
whether  murder  or  manslaughter,"  is  not  erroneous  in  not  defining 
the  degree  of  proof  necessary  to  authorize  conviction,  and  in  leaving 
the  jury  to  infer  that  a  mere  preponderance  in  the  evidence  would  be 
sufilcient,  when  it  appears  that  the  court  elsewhere  repeatedly  stated 
the  principle  that  guilt  must  be  established  beyond  a  reasonable  doubt. 
(Id.) 

16.  Instructions  to  bb  Construed  Toobther— Isolated  Sentence— Omis- 
sion Elbbwhbbb  Supplied.— The  entire  charge  of  the  court  must  be 
construed  together,  and  error  cannot  be  predicated  upon  an  omission 
in  an  isolated  sentence  or  phrase  which  is  elsewhere  supplied;  and  it 
is  sufficient  if  the  charge  as  a  whole  fairly  covers  all  that  is  pertinent 
to  the  case,  stated  consistently  and  harmoniously.     (Id.) 

17.  Definition  of  Reasonable  Doubt— Exclusion  of  Rational  Hypothe- 
sis—Absbncb  of  Request.- Where  the  ordinary  definition  of  reasonable 
doubt  is  correctly  given,  the  omission  to  tell  the  jury  that  the  guilt 
of  the  defendant  should  be  inconsistent  with  every  other  rational  hy- 
pothesis is  not  erroneous,  in  the  absence  of  a  request  that  it  be  given, 
ad.) 

18.  Right  of  Court  to  State  Evidence.— The  court  has  a  right  to  state  the 
CTidence  for  the  pnrpoflo  of  pointing  Ita  Instruction  and  mnking 
its  pertinency  apparent  to  tlie  jury^  if  tt  assumes  no  fact  a  a  proven^ 
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and  states  nothing  by  way  of  argument  thereon,  nor  anything  cal- 
culated expressly  or  by  implication  to  indicate  a  shifting  of  the  bniden 
of  proof  to  the  defendant    (Id.) 

19.  Challxmob  or  Jubob— Impbopxb  Quxstioh.—A  defendant  charged  with 
murder  has  no  right  in  impaneling  a  jury  to  ask  a  juror  how  many 

murder  cases  he  had  sat  on  aa  a  juror,  either  for  the  purpose  of 
showing  actual  bias,  or  for  the  purpose  of  determining  whether  to 
challenge  peremptorily.    (Id«) 

20.  Misconduct  of  District  Attobhst— Abbbicb  op  Ezcxptiov.— Where* 
there  was  no  objection  made  nor  exception  taken  to  alleged  miscon- 
duct of  the  district  attorney,  it  cannot  be  reyiewed  upon  appeal 
ad.) 

2L  Homicide— In voLUNTABT  Manslauqhtxb— Intosmal  Vbbdict— Ubi 
ov  Wobds  *'Not  a  Fxlont"— Subplusaos— Pbovincb  of  Jubt.— a 
verdict  of  guilty  of  involuntary  manslaughter,  found  against  defend- 
ants jointly  indicted  and  tried  for  murder,  is  rendered  informal  by 
adding  thereto  the  words  "not  a  felony,"  and  persisting  in  their  use 
against  an  instruction  of  the  court  to  reconsider  the  verdict  and 
strike  them  out;  but  where  the  jury  added  the  further  words,  **as 
charged  and  laid  down  by  the  court  under  the  head  of  involuntary 
manslaughter,*'  and  it  appeared  that  the  court  in  its  charge  used 
the  words  "acts  not  amounting  to  felony"  taken  from  the  code  de- 
finition of  involuntary  manslaughter,  and  the  jury  further  recom- 
mended the  defendants  "to  the  extreme  mercy  of  the  court  in  its 
sentence  and  punishment,"  whatever  may  have  been  their  intention 
in  using  the  words  "not  a  felony,"  their  verdict  cannot  be  construed 
as  intended  to  acquit  the  defendants,  but  should  have  a  reason- 
able construction  to  give  effect  to  their  manifest  intention  to  convict 
them  of  involuntary  manslaughter,  and  those  words  should  be  re- 
jected as  surplusage,  it  not  being  within  the  province  of  the  jury  to 
determine  whether  involuntary  manslaughter  was  or  was  not  a 
felony,  which  is  determined  by  the  statute,  and  the  general  verdict 
of  "guilty  of  involuntary  manslaughter,"  should  stand  as  the  ver^ 
diet  of  the  jury.     (People  t.  Holmes,  444.) 

22.  Motion  fob  Nbw  Tbial— Affidavit  of  Jubobs— Ixpxachino  Ykbdict. 
Upon  the  hearing  of  a  motion  for  new  trial,  the  affidavits  of  jurors 
cannot  be  received  to  impeach  their  verdict;  and  the  court  prop?rly 
refused  to  consider  an  affidavit  of  eight  of  the  jurors  to  the  effect 
that  their  verdict  of  "guilty  of  involuntary  manslaughter,  not  a 
felony,"  was  intended  to  find  the  defendants  guilty  of  a  misdemeanor 
only,  and  that  the  jury  would  not  have  agreed  to  convict  the  de- 
fendants of  any  manslaughter  which  was  a  felony.     (Id.) 

23.  Pbxsbncb  of  Dbfendants— Minutes  of  Ooubt— GlxbicaIi  Ebbor—Bill  of 
ExcxPTioNS— Appbaii— Pbbsukptions  against  Ebbob.— a  clerical  error  in 
the  minutes  of  the  court  in  stating  that  '*the  jury,  defendant  and  all 
counsel"  were  present  at  a  time  specified  will  be  disregarded,  where 
the  bill  of  exceptions  states  that  "defendants  and  respective  coun- 
sel" were  then  present,  nor  can  the  defendants  impeach  the  verity  of 
the  bill  of  exceptions,  and  if  any  of  them  were  not  present,  that  fact 
should  have  been  made  affirmatively  to  appear;  nor  is  the  silence  of 
the  record  In  failing  to  show  that  defendants  were  present  when  the 
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Terdict  was  rendered  ground  for  rerersal,  all  intendments  upon  ap- 
peal being  in  favor  of  the  regularity  of  the  judgment,  and  error  will 
not  be  presumed,  but  the  absence  of  the  defendants,  or  any  of  them, 
must  be  made  to  appear  affirmatively  in  the  record.     (Id.) 

24.  EviDENCB  TO  SosTAin  VsBDiGT.— The  evideuce  reviewed  and  held  suffi- 
cient to  warrant  the  jury  in  finding  a  verdict  of  guilty  oi  inyoiuntaiy 
manslaughter  against  the  defendants.     (Id.) 

26.  DsATH  YBOM  RvPTUBE  OF  Bloou  Vkssrl— Htpothxsis— Spontauxous  Rup- 
TUBE— Unlawful  Acts  of  DsFSNDAiiis—IiisiBLCTioKS— Province  of  Jubt 
It  appearing  that  the  immediate  cause  of  the  death  of  the  deceased 
was  the  rupture  of  a  blood  vessel,  and  the  medical  testimony  being 
such  as  to  leave  the  question  with  the  jury  to  decide  whether  the 
rupture  was  spontaneous,  or  was  the  result  of  the  unlawful  acts  of 
the  defendants,  it  was  within  the  province  of  the  jury  either  to 
adopt  or  reject  the  hypothesis  of  spontaneous  rupture,  notwithstand- 
ing instructions  that  if  there  was  reasonable  doubt  of  the  cause  of 
the  death,  or  if  they  could  account  for  it  upon  any  other  hypothesis 
than  that  of  the  guilt  of  the  defendants,  they  must  acquit  the  de- 
fendants; and  where  the  jury  found  the  origin  of  the  rupture  to  be 
the  treatment  received  by  the  deceased  from  the  defendants,  their 
Terdict  cannot  be  disturbed  upon  appeal.     (Id.) 

S6.  Conspiracy  of  Members  of  Trade  Union  to  Pbevsnt  Work— Use  of  Vio- 
lence—Joint Liability  of  Oonspibatobs—Instbuction.— Where  there  was 
evidence  sufficient  to  leave  the  question  with  the  jury  as  to  the 
nature  and  extent  of  a  conspiracy  of  the  members  of  a  trade  union, 
including  the  defendants,  to  prevent  the  deceased  from  working, 
and  to  assault  him  with  violence  for  so  doing,  and  tending  to  show 
that  some  of  the  defendants  assaulted  the  deceased  without  provo- 
cation, and  that  all  of  the  defendants  aided,  abetted  and  encourag- 
ed the  assault,  it  is  proper  to  instruct  the  jury  that  "a  conspiracy 
exists  when  two  or  more  persons  conspire  to  commit  an  unlawful 
act,  or  to  commit  a  lawful  act  by  unlawful  means,'*  and  that  **no 
person  has  any  right,  by  violence  or  unlawful  means,  to  prevent  an- 
other from  exercising  a  lawful  trade  or  calling,  or  doing  any  other 
lawful  act,"  and  that  "if  two  or  more  persons  conspire  together  to 
prevent  another  person  by  violence  or  unlawful  means"  from  so 
doing,  "and  while  engaged  in  carrying  out  such  conspiracy  they 
(the  conspirators)  commit  a  felony  or  some  other  unlawful  act  not 
amounting  to  a  felony  upon  the  body"  of  such  person,  "they  are  all 
liable  for  the  acts  of  any  one  of  their  number  done  in  pursuance  of 
such  conspiracy.**     (Id.) 

27.  Importancbjof  Conspibaoy  Elbhent  of  CxuinB  Charged.— Defendants 
jointly  indicted  and  tried  for  murder  are  not  charged  with  the 
crime  of  conspiracy;  and  the  conspiracy  element  of  the  crime  charg- 
ed becomes  important  only  as  a  means  of  establishing  the  com- 
mission of  the  crime  charged  against  the  defendants  jointly;  but,  in 
this  view,  evidence  is  properly  submitted  to  show  a  conspiracy,  and 
instructions  are  properly  given  defining  it.    (Id.) 

28.  Resolution  of  Striking  Trade  Union— Interview  of  Nonukion  Men— 
CoNDUct  OF  Members— Conspiracy-Questions  for  Jury.— Although  a  res 
olution  passed  by  the  members  of  a  trade  union,  who  were  engaged 
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in  a  strike,  ia  reference  to  intenriewini;  nonunion  men,  may  not  im- 
port an  intention  to  commit  an  unlawful  act,  or  to  do  a  lawful 
act  by  unrawi'ul  means,  yet  it  is  competent  to  inquire  into  the  sub- 
sequent conduct  of  such  members  to  ascertain  whether  or  not  there 
was  a  joint  intention,  not  disclosed  by  the  resolution,  formed  at  the 
time  of  its  passage  or  subsequently  to  do  an  unlawful  act,  or  to  do 
a  lawful  act  by  unlawful  means;  and  the  questions  how  far  their 
conduct  went  to  establish  a  conspiracy,  and  to  what  extent  they 
were  involved  in  it,  and  when  it  was  formed,  if  at  all,  and  when 
terminated,  and  whether  the  acts  of  violence  proved  were  or  were 
not  part  of  an  orij?iiial  design  to  force  the  deceased  to  quit  work, 
and  whether  the  crime  alleged  was  committed  in  pursuance  of  the 
conspiracy,  or  was  the  independent  act  of  some  of  the  persons 
present,  outside  of  and  foreign  to  the  common  design,  are  questions 
exclusively  for  the  jury.    (Id.) 

29.  Acts  of  DsrKMDANTS  at  Tims  A2n>  Place  of  Assattlt— Tims  of  Cokspib- 
ACT.— The  acts  of  the  defendants  at  the  time  and  place  of  the  assault  may 
be  considered  by  tlie  jury,  as  tending  to  show  the  purpose  and  ob- 
jects of  the  conspiracy  in  its  inception;  nor  is  it  necessary  that  the 
jury  should  locate  the  conspiracy  at  any  time  pnor  to  the  coming 
of  the  defendants  to  the  building  where  the  assault  was  made;  but 
it  might  have  originated  then  and  there.    (Id.) 

SO.  Instruction  Citing  Decision  in  Anothbb  State.— The  method  of  stating 
a  rule  in  a  charge  to  the  jury  as  having  been  held  in  a  cited  de- 
cision of  the  highest  court  of  another  state  is  not  to  be  commended, 
bi)t  it  cniinot  be  prejudicial  where  there  is  no  error  in  the  rule  as 
stated,  when  considered  as  part  of  the  whole  instruction.     (Id.) 

81.  Instbuction  as  to  Musdbb  and  Manslauqhteb— Consequences  of  Un- 
lawful Acts— Vague  Expbbssion  not  Misleading.— Where  the  jury  has 
been  correctly  instructed  by  the  court  as  to  the  distinction  between 
murder  and  manslaughter,  growing  out  of  unlawful  acts,  a  con- 
clusion stating  that  '*it  follows,  therefore,  that  if  an  act  is  unlaw- 
ful, or  is  not  as  duty  does  not  demand,  and  of  a  tendency  directly 
dangerous  to  life,  the  destruction  of  life  by  it,  however  unintaided, 
will  be  murder;  but  if  the  act,  though  dangerous,  Is  not  directly  so, 
yet  sufficient  to  come  under  the  condemnation  of  the  law,  and 
death  results  from  it,  the  homicide  Is  manslaughter,"  taken  as  part 
of  the  whole  instruction  does  not  enlarge  the  correct  doctrine  by 
making  a  person  liable  for  all  possible  consequences;  and  though 
the  expression  "or  is  not  as  duty  does  not  demand,"  is  vague  and 
uncertain,  it  could  not  have  misled  the  jury.    (Id.) 

32.  Instruction  as  to  Involuntary  Manslaughter— Appli<u.bilitt  to  Con- 
duct OF  Defendants— Question  fob  Jury.— When  the  charge  of  the  court 
fully  and  correctly  defined  manslaughter,  an  extract  therefrom  to  the 
effect  that  involuntary  manslaughter  was  "  killing  in  the  commis- 
sion of  a  lawful  act  which  might  produce  death,  in  an  unlawful 
manner,  or  without  due  caution  and  circumspection,"  is  not  objec- 
tionable as  inapplicable  to  the  conduct  of  the  defendants,  where 
their  conduct  was  such  os  to  make  it  a  question  for  the  jury 
whether  any  or  all  of  the  defendants  did  or  did  not  do  anything  in 
connection  with  a  request  to  the  deceased  to  quit  work,  la  an 


unlawful  manner,  or  without  due  caution  or  circumspection,  or 
whether  force  was  used  justifiably,  or  under  such  circumstances  as 
to  make  the  defendants  aiders  and  abettors  in  an  assault  upon  the 
deceased.    (Id.) 

83  CBoas-BXAHiHATioii  OF  Dbfenoant.— A  defendant  offering  himself  as 
a  witness  may  be  cross-examined  as  to  occurrences  testified  to  in 
his  examination  in  chief,  where  the  cross-examination  does  not  go 
beyond  the  limitations  prescribed  in  section  1323  of  the  Penal  Code, 
as  construed  by  the  decisions  of  this  court    (Id.) 

Si.  Homicidb—8elf-dbfkn8B— Disputed    OLAiii     to    LAirn— Eyidihoe—In- 

TBBYIBW     BBTWE3BN     CLAIMANTS— PbACBFUL    IntBNTION     OF     DbCBASBD— 

Unabmbo  (Condition— Habmlebs  Rulihq.— Upon  the  trial  of  a  defend- 
ant accused  of  murder,  who  claimed  that  the  homicide  was  in 
necessary  self-defense,  where  it  appeared  that  there  was  a  disputed 
claim  to  land  between  the  defendant  and  two  other  men,  who  went  to 
the  house  of  defendant  to  see  about  defendant's  claim  to  the  land, 
and  in  the  interriew  both  men  lost  their  lives,  it  is  proper  for  the 
prosecution,  in  opening  its  case,  to  introduce  evidence  tending  to  show 
that  the  intentions  of  the  deceased  persons  were  peaceful,  and  that 
they  were  unarmed  when  they  started  to  the  interview;  and  even  if 
such  evidence  were  not  admissible  then,  the  judgment  could  not  be 
reversed  merely  because  evidence  was  received  at  the  wrong  time, 
in  the  absence  of  a  showing  of  special  injury  therefrom.  (People  v. 
Yokum,  437.) 
S6*  Dtinq  Declabations— Pboof  of  Sense  of  Impending  Death.— It  is  not 
essential  to  the  admissibility  of  a  dying  declaration  that  the  person 
making  it  should  have  stated  expressly  that  he  was  making  a  dying 
statement,  or  that  it  was  made  under  a  sense  of  impending  death; 
but  it  is  enough  if  that  fact  be  made  to  appear  in  any  lawful  mode, 
ad.) 

86.  Matteb  fob  Dying  Statement— Following  of  Deceased  by  Defendant 
—Request  not  to  Shoot  Again.- It  is  proper  subject  matter  for  a  dying 
statement  to  declare  that  after  the  fatal  shot  defendant  followed  the 
deceased  up  a  hill,  and  the  deceased  begged  him  not  to  shoot  him 
any  more,  and  that  he  was  dying  then.    (Id.) 

87.  Dispute  as  to  Chabacteb  of  Land— Immatebial  Evidence.— Where  the 
land  in  dispute  was  claimed  as  mining  ground  by  the  deceased  claim- 
ants, and  as  agricultural  land  by  the  defendant,  the  merits  of  the 
controversy  between  them  are  immaterial,  and  it  is  proper  to  refuse 
to  permit  the  defendant  to  show  that  the  land  had  been  adjudged  to 
be  agricultural  by  the  secretary  of  the  interior.     (Id.) 

88.  Expbbt  Evidence— Goubsb  of  Bullei>— Remabk  of  Judge.— Where  there 
had  been  a  poMt  mortem  examination  of  the  body  of  the  deceased  by 
two  physicians,  who  disagreed  as  to  the  direction  of  the  bullet  when 
it  entered  the  body,  and  as  to  the  cause  of  its  deflection,  the  issue  be- 
tween them  being  material  to  the  inquiry  as  to  whether  the  shot  was 
fired  in  the  position  testified  to  by  the  defendant,  or  in  that  stated  in 
the  dying  declaration  of  the  deceased,  upon  the  offer  of  other  medical 
expert  testimony  on  behalf  of  the  defendant  as  to  the  cause  of  the 
deflection,  to  corroborate  the  claim  made  for  the  defendant  as  to  the 
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course  of  the  bullet,  though  the  inquiry  was  material,  a  remark  of  the 
judge  that  it  seemed  to  him  the  eridence  waa  immaterial,  made  with- 
out intent  to  influence  the  jury,  and  in  connection  with  a  reasonable 
limitation  of  the  number  of  additional  expert  witnesses,  and  with  the 
further  correct  remark  that  the  material  inquiry  was  to  show  the 
direction  of  the  bullet  when  it  entered  the  body,  could  not  hare  had 
the  effect  to  influence  the  jury  prejudicially.    (Id.) 

39.  CoMPETsncT  OF  PBTBici^ir  AS  ExFBar— GuHSHOT  WouHD»— Dbflbotiov 
or  BuLLXT.— A  phyaician,  as  such,  without  a  showing  that  he  has  had 
experience  with  gunshot  wounds,  is  not  an  expert  upon  that  subject; 
and  as  matter  of  common  knowledge,  no  one  can  say  as  an  expert 
that  a  bullet  cannot  be  deflected  in  the  human  body  without  striking 
a  bone.     (Id.) 

40.  Lkttxb  as  £yiDXKc»— Pboyzscb  of  Just— Pboof  or  MxAinvo  hot  Ao- 
MI88IBLX.— The  Talue  of  a  letter  aa  eridence  ia  to  be  determined  by  the 
jury,  to  whom  the  facts  concerning  it  may  be  shown,  but  the  applica^ 
tion  of  the  facta  to  the  letter  ia  to  be  made  by  the  jury;  and  where 
there  ia  no  technical  language  requiring  interpretation,  it  ia  proper 
for  the  court  to  refuse  to  permit  a  witneas  to  tell  the  meaning  of 
the  letter.     (Id.) 

41.  Misconduct  or  Diaxsicr    ATTOBNBT--lMrBOPKB  Stathkbhts  CHABonro 

MaLICB-^ONYICTION  or  MAliaLAnOHTEB— IbBBOULABITT  hot  PBIJUOIOlAli. 

Miaconduct  of  the  district  attorney,  in  making  improper  statements 
tending  to  show  malice  on  the  part  of  a  defendant  accused  of  mnx^ 
der,  though  strongly  to  be  condemned,  is  not  a  prejudicial  irregularity, 
where  the  jury  found  that  there  waa  no  malice  by  finding  a  Yerdlct 
of  manslaughter,  a  a  the  jury  could  not  have  been  influenced  by  such 
misconduct  unfavorably  to  the  defendant  and  may  have  been  in- 
fluenced the  other  way.     (Id.) 

42.  IH8TBUCTIOH8— SBLr-DBFBNSE— Duty  to    DbSIST   raOM    ViOLXNCB   TO   Dn- 
ABIiBD  AaSAILAUT— DOCTBIHB  Or  APPBABANCBS— C0N8TBUCTION  Or  GhaBGB. 

An  inat ruction  to  the  effect  that  while  a  person  may  repel  force  by 
force  in  defense  of  person,  habitation,  or  property  against  one  or 
many  who  manifestly  intend  or  endeavor,  by  violence  or  surprise,  to 
commit  a  known  felony  on  either,  yet  when  the  person  assailed  has 
rendered  his  assailant  or  assailants  harmless,  and  incapable  of  doing 
any  further  injury,  and  ia  no  longer  in  danger,  he  must  desist  from 
further  acts  of  violence,  and  if  he  continues  the  force,  and  kills  him 
or  them,  it  is  murder  and  not  self-defense,  is  not  subject  to  the  ob- 
jection that  it  omits  the  doctrine  of  appearances,  where,  in  the  preced- 
ing and  following  instructions  the  jury  were  repeatedly  told  that  the 
danger  which  would  justify  the  homicide  might  be  real  or  apparent, 
and  that  the  jury  were  not  to  consider  whether  the  defendant  was  In 
actual  peril,  but  only  whether  the  indications  were  such  as  to  induce 
defendant,  as  a  reasonable  man,  to  believe  that  he  was  in  peril  or  dan- 
ger, and  that  if  he  so  believed  reasonably,  and  fired  at  deceased  under 
such  belief,  though  it  should  appear  that  he  was  not  armed,  they 
should  acquit  the  defendant;  and  such  instructions  as  to  apparent 
danger  are  not  to  be  deemed  inconsistent  with  the  instruction  that 
defendant  must  desist  from  further  violence  to  a  disabled  assailant. 
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but  are  to  be  considered  as  explanatory  of  it,  and  as  applying  to  the 
conflict  in  all  of  its  stages.    (Id.) 

48.  HoMiciDB— EviDBNca— Pbbvious  Tboublx— Tbndbncy  to  Disqbacb  Ds- 
tehdant.— Upon  the  trial  of  a  defendant  charged  wiih  murder, 
the  prosecution  is  entitled  to  show  any  previous  difficulties  or 
troubles  that  had  arisen  between  the  defendant  and  the  deceased, 
in  order  to  indicate  the  state  of  mind  of  the  defendant  at  the  time 
of  the  killing.  This  showing  is  not  limited  to  physical  encounters, 
but  may  consist  solely  in  an  affray  of  words;  and  this  character  of 
evidence  is  admissible,  however  much  it  may  tend  to  disgrace  and  in- 
jure the  defendant  in  the  estimation  of  the  jury.  (People  v.  Colvin, 
340.) 

44.  QmfBEAi*  Statbsiknt  of  ^atubj  of  Thouels— Matteb  of  DiTTAiif— Mo- 
tion to  STEtKE  Out— IjiPfiOPKB  Objbctios. — A  witnesiB  may  be  properly 
askt^d  to  make  a  gene  nil  ptatemont  of  the  nature  of  any  preceding 
trouble  between  the  defondaiit  and  the  deceased;  but  the  locfltion  of 
the  rlfrbt  or  wrung  of  the  trouble  la  iiumateiiali  and  the  evidence 
shouLd  uot  be  mtrotiueed  in  detail;  yet,  if  the  answer  of  the  witness 
Includei?  nny  objectionnble  matter  of  detail,  the  wronfr  can  only  be 
remedied  by  a  motion  to  sttike  It  out,  and,  tf  no  such  motion  is  made, 
the  evidence  cannot  properly  be  objected  to  on  the  f?r<tuud  that  it 
tends  to  dUgraee  and  injure  the  defendant  in  the  entimntton  of  the 
jury.     (Id.) 

i5«  Ik voLustTA  BY  MAtfsLATJonreR  —  lyoTCTMFHT  —  Vaetanck.  —  The  crime 
of  invohmtary  nianslaiaghter  U  Inclnded  in  an  indictment  for  niur- 
der,  and  where  the  indictment  charged  that  the  defendant  did 
"ddiberately,  wlUftilly,  and  unlflwfnlly,  kill  one  Ellen  Popan,"  the 
crime  of  ma nslo lighter  of  both  kinds  is  included  in  the  eharjere  of 
nnlawfn)  kiilinc",  and  a  conviution  for  in  voluntary  manslaughter 
does  not  constitute  a  variance,     (People  v*  Peame,  154.) 

48.  Neouge^t  Act  Causino  Dkath— Rkcklesw  Privi so— County  OamN a itcb 
iMMATKEiAL.— Where  it  is  claimed  that  the  defendant,  while  intoxicated, 
drove  hia  team  of  horses  thronph  the  principal  street  of  a  town  In 
a  reckless  manner,  and  at  u  great  and  unusuai  rate  of  speed,  there- 
by cauflinp  the  death  of  a  feeble  old  woman,  who  was  crosi^ing  the 
«treet^  the  charjje  of  involuntpry  tnnnalnughter  should  resjt  upon 
the  commifisiuu  of  an  act  which  ml^ht  produce  denth,  done  without 
doe  caution  and  circnmspection;  and  evidence  of  the  violation  of  a 
county  ordinance  does  not  strengthen  the  case,  and  is  better  omitted. 

ad,} 

1T»  "Unlawfui*    Act'' — MALtnt    PKOHiBrrtrM ^^ iKnariMTK     Ordtitance 

QoEBTEOKa  SuooESTED,  BUT  Umd^cii>bd,— It  13  Suggested,  but  not  decided, 
that  an  act  which  Is  merely  malum  prohihitumt  In  the  violation  of  a 
municipal  or  county  ordinance,  is  not  an  ^'unlawful  act/'  within 
the  provision  of  section  102  of  the  Penal  Code  defining  roanBlaugh- 
trr;  and  also  that  a  county  ordinance  making  it  ft  misdemeanor  to 
drive  at  a  greater  rate  of  speed  than  bIt  miles  an  hour  within  any 
unincorporated  town  or  viMafl-e  containing'  five  hundred  inhabitants, 
without  specifying  or  givhijj  nny  boundaries  of  unincorpomted  vil- 
luges  and  towns,  or  means  whereby  their  popnJationa  may  be  de- 
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termiued,  may  be  Yoid  bj  reason  of  ancertainty  and  indefiniteneBs. 
(Id.) 

iB.  CoNTBADiCTOBT  Ihstbuotioiii— New  Tbial.— Where  the  instractions  are 
unsatisfactory  and  contradictory,  and  do  not  clearly  and  fairly  pre- 
sent to  the  jury  the  law  bearing  upon  the  facts  of  the  case,  and 
seem  both  to  exclude  and  to  include  consideration  by  the  jury  of  the 
Tiolation  of  a  county  ordinance,  a  new  trial  must  be  granted.    (Id.) 

48.  Eyidbkcb— SoBBxmr  or  DBrssDAifT.— The  exclusion  of  eyidenoe  of  the 
sobriety  of  the  defendant  at  the  time  of  the  accident  is  not  erron- 
eous, the  Question  of  sobriety  being  immaterial,  if  the  deceased  was 
run  orer  and  killed  by  the  defendant  '^without  due  caution  and 
circumspection."    (Id.) 

60.  HoMiaDB  — BxLr-DBrxKSB— Irtxntion  to  Kill— Ebbovbous  Ihstbuo- 
TiON.— TTpon  the  trial  of  a  defendant  accused  of  murder,  where 
the  testimony  for  the  defendant  tended  to  show  that  the  killing  was 
done  in  self-defense,  an  instruction  as  to  the  presumption  of  in- 
tention to  kill  from  the  fact  of  shooting  at  and  killing  the  deceased, 
which  concludes  with  the  statement  that  "unless  it  is  shown  by 
the  evidence  that  his  intention  was  other  than  his  acts  indicated, 
the  law  will  not  hold  him  guiltless,"  is  erroneous  as  to  such  conclu- 
sion, as  the  defendant  might  have  intended  to  kill,  and  yet  have 
been  guiltless.     (People  v.  Newcomer,  2(S3.) 

51.  Instbuctiozv  as  to  Kbasobablx  Doubt— Usb  or  Wobd  "  Dxmokstbatb." 
An  instruction  that  "it  is  sufficient  if  he  [the  defendant]  demon- 
strate to  your  understanding  by  testimony  given,  by  inferences 
correctly  and  properly  drawn  from  the  whole  testimony  in  the  case, 
that  notwithstanding  the  burden  so  cast  upon  him,  there  still  ex- 
ists in  your  mind  a  reasonable  doubt  of  his  guilt,"  though  unhappily 
expressed  in  the  use  of  the  word  "demonstrate,"  is  not  for  that  rea- 
son ground  for  reversal,  as,  taken  in  connection  with  the  context, 
the  jury  could  not  have  understood  the  instruction  as  requiring  any- 
thing more  than  the  raising  of  a  reasonable  doubt.    (Id.) 

62.  Wats  awd  Mxthodb  or  Wbiohino  Xxstixokt— PBoviifCB  or  Jubt— Ik- 
FBOPXB  Instbuctiozv —Ebrob  without  Injubt.— The  jury  alone  has 
power  to  weigh  the  testimony  of  witnesses  and  to  determine  the 
facts,  and  it  is  not  proper  for  the  court  to  instruct  them  as  to  ways 
and  methods  by  which  they  shall  exercise  their  powers;  but,  where 
the  Instruction  merely  tells  the  jury  to  do  certain  things  which 
jurors  would  evidently  do  without  being  told,  the  error  is  without 
injury,  and  not  ground  of  reversal.     (Id.) 

63.  Ikstbuctiozv  as  to  8xLr-DBrxNSB-~ Duty  or  Agobxbsob  to  Dbcuhb 
FuRTHBB  STBUQaLV—LAHOUAGB  or  CoDB— Immatxbial  Dxpabtukx.— In 
giving  an  instruction  as  to  the  conditions  under  which  the  right  of 
self-defense  may  be  asserted.  It  is  better  to  use  the  words  of  sec- 
tion 197  of  the  Penal  Code,  when  the  court  Is  endeavoring  to  state 
the  principle  announced  in  the  statute;  but  where  the  court  has 
used  the  statutory  words  in  another  part  of  the  chanre,  in  regard 
to  the  duty  of  an  aggressor  to  "have  endeavored  to  decline  any  fur- 
ther struggle,"  the  statement  that  he  must  have  "in  good  faith 
withdrawn  from  the  contest  before  any  fatal  blow  was  given,"  if 
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not  snch  a  material  departure  aa  to  mislead  the  Jury,  and  will  not 
justify  a  reversal  of  the  judgment.    (Id.) 

64.  DBrsROANT  AS  F1B8T  Assailant— CasATiHO  Nxcxssitt  fob  SBLr-DXFXxrsB 
—Inapt  Fokic  or  Instbuctioh.- An  instruction  to  the  effect  that  a  nec- 
essity for  self-defense  cannot  be  created  where  the  cause  of  the 
homicide  originates  in  the  fault  of  the  party  committing  it,  unless 
he  in  good  faith  first  declines  further  struggle,  would  be  better 
founded  upon  a  clear  statement  of  the  hypothesis  that  the  defend-* 
ant  was  the  first  assailant;  but  where  an  instruction  assumes  that 
the  cause  of  the  homicide  "originates  in  the  fault  of  the  party  him- 
self, in  a  quarrel  which  he  has  provoked  and  brought  on,  in  a  dan- 
ger which  he  has  voluntarily  brought  upon  himself  by  his  own  mis- 
conduct and  lawlessness,'*  and  concludes  that  he  cannot,  **upon 
killing  the  person  with  whom  he  seeks  the  difficulty,  interpose  the 
plea  of  self-defense;  unless,  if  he  was  the  aggressor,  that  he  had 
really  and  in  good  faith  endeavored  to  decline  any  further  strug- 
gle before  the  mortal  blow  was  given,"  it  cannot  be  assumed,  con- 
sidering the  latter  part  of  the  inntruction,  that  the  jury  would  un- 
derstand from  the  first  part  of  it,  that,  if  the  defendant  had  mere- 
ly nsed  disagreeable  and  provoking  words,  he  could  not  defend 
himself  against  an  attack  of  the  deceased  brought  on  by  snch 
words;  and  though  the  instruction,  taken  as  a  whole,  is  in  a  form 
not  approved  of,  its  inaptness  of  form  is  not  alone  sufficient  to  war- 
rant a  reversal  of  the  judgment.     (Id.) 

66.  Rsasonabls  Doubt  as  to  Dbqbbs  of  Obimb— Fobm  or  Instbuction  as 
TO  Vbbdict— Acquittal  or  "Highbb"  Offbnsb.— An  instruction  as  to 
what  verdict  should  be  reudered,  where  there  is  a  reasonable  doubt 
as  to  the  degree  of  the  crime,  would  better  be  given  in  the  statutory 
language  of  section  1097  of  the  Penal  Code,  which  provides  that 
**wheu  it  appears  that  the  defendant  has  committed  a  public  offense, 
and  there  is  reasonable  ground  of  doubt  in  which  of  two  or  more 
degrees  he  is  guilty,  he  can  be  convicted  of  the  lowest  of  such  de- 
grees only";  but  where  an  instruction,  in  a  case  of  homicide,  states 
that  the  jury  '*may,  if  the  evidence  warrants  it,  find  the  defendant 
guilty  of  murder  in  the  first  degree,  or  murder  in  the  second  de- 
gree, or  of  manslaughter,"  and  that  **should  the  jury  entertain  a 
reasonable  doubt  as  to  which  of  the  grades  of  crime  named  tho 
defendant  may  be  guilty  of,  if  any,  they  will  give  the  defendant 
the  benefit  of  the  doubt,  and  acquit  him  of  the  higher  offense,"  the 
instruction  is  not  misleading,  and  does  not  tell  the  jury  merely  to 
acquit  of  the  highest  of  the  three  offenses  named,  and  it  is  not  to 
be  presumed  that  the  jury  understood  the  word  •'higher"  in  any 
other  than  its  grammatical  sense  as  denoting  one  of  two  things. 
(Id.) 

66.  BuBDBH  or  Paoor— Reason  a  BLS  Doubt— RsrusAL  or  iNSTBucnoir.— 
Where  there  is  nothing  in  the  evidence  for  the  prosecution  to  take 
the  case  out  of  the  rule  declared  in  section  1105  of  the  Penal  Code, 
that  "the  commission  of  the  homicide  by  the  defendant  being  prov- 
ed, the  burden  of  proving  circumstances  of  mitigation,  or  that  jus- 
tify or  excuse  it,  devolves  upon  him,  unless  the  proof  on  the  part 
of  the  prosecution  tends  to  show  that  the  crime  committed  only 
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amounts  to  manftlaughter,  or  that  the  defendant  was  justifiable  or 
excusable,"  and  where  the  court  has  properly  instructed  the  jury 
upon  the  subject  of  the  burden  of  proof,  and  that  it  Is  sufflcleut  if 
the  defendant  raises  a  reasonable  doubt  of  his  justification,  it  is 
proper  to  refuse  an  instruction  asked  by  the  defendant  to  Uie  effect 
that  the  burden  of  proving  circumstances  that  justify  the  killing  of 
the  deceased  by  the  defendant  does  not  rest  upon  the  defendant 
(Id.) 

67.  SuDDBV  Attack  ttpok  Pxbbos  without  Fault— Biqht  to  Stahd  Gsouvs 
—No  Duty  to  Flbb— Impbopbb  Modification  or  Instbuctioss— Oasb 
Criticisxd.— Tlie  duty  of  the  defendant  to  flee  rather  than  to  kill,  if  re- 
treat is  possible,  only  applies  where  the  defendant  is  the  assaU- 
ant;  but  when  a  defendant  who  is  himself  without  fault  is  sud- 
denly attacked  in  a  way  that  puts  his  life  or  bodily  safety  at  immi- 
nent hazard,  he  is  not  compelled  to  fly  or  to  consider  the  proposi- 
tion of  flying,  but  may  stand  his  ground  and  defend  himself  to  the 
extent  of  taking  the  life  of  the  assailant,  if  that  be  reasonably  nec- 
essary; and  an  instruction  requested  embodying  the  right  of  a 
person  who  is  without  fault  to  stand  his  ground  against  an  assail- 
ant, and  to  slay  him  under  appearances  justifying  it,  "even  if  it 
be  proved  that  he  might  more  easily  have  gained  his  safety  by 
flight,"  should  be  given  as  asked,  and  it  is  error  to  modify  it  so  as 
to  instruct  the  jury  that  "if  he  could  have  withdrawn  from  the 
danger,  it  was  his  duty  to  retreat,**  and  that  "between  his  duty  to 
flee  and  his  right  to  kill  he  must  fly."    (Id.) 

68.  Attack  in  Onb's  Own  Housx—SxLF-DxrBNSB— Plight  not  Rbquibbd— 
Pbbjudiciallt  Ebbonxous  HoDiricATioN  or  Instbuction.— When  a  man 
without  fault  is  suddenly  attacked  in  his  own  house,  in  a  murder- 
ous or  dangerous  manner,  he  is  not  called  upon  to  flee  from  his 
home,  nor  to  consider  the  proposition  of  so  fleeing;  and  where  the 
defendant  testified  that  he  was  assaulted  by  the  deceased  with  a 
pistol,  when  be  was  in  his  own  home,  and  that  in  order  to  protect 
his  own  life  be  was  compelled  to  shoot,  and  did  shoot,  the  deceased 
firbt,  an  instruction  properly  based  upon  that  evidence  should  be 
given  as  requested  by  the  defendant;  and  a  modification  of  the  in- 
struction, so  as  to  ignore  the  defendant's  evidence,  and  to  treat 
him  as  an  aggressor  whose  duty  it  was  to  flee  rather  than  to  kill  if 
retreat  were  possible,  is  inapplicable,  and  prejudicially  erroneous. 
(Id.) 

59k  Pebjubt  — AuTHOBiTT  TO  Administxb  Oath  Essential.  •— In  order 
to  constitute  the  offence  of  perjury,  it  is  essential  that  the  vio- 
lated oath  shall  appear  to  have  been  administered  by  competent 
authority,  and  it  is  not  sufficient  that  the  officer  may  have  had  gen- 
eral power  to  administer  oaths,  but  It  must  appear  that  he  possessed 
authority  to  administer  the  oath  in  the  particular  proceeding  in- 
volved; and  however  false  the  oath  may  be,  the  person  making  it 
cannot  be  convicted  of  perjury,  unless  the  ofllcer  who  administered 
the  oath  had  legal  authority  to  administer  it.    (People  v.  Cohen,  74.) 

60.  Pbeliminaby  Examination  BsroBE  Supebiob  Judob  as  Magistbatb— 
Olbbk  not  Authobizkd  to  Administeb  Oath.— Upon  a  preliminazy  ex- 
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amination  before  a  superior  judge  sitting  as  a  magistrate,  the 
magistrate  alone  is  authorized  to  administer  ouths;  and  the  clerk  of 
the  superior  court  has  no  authority,  by  virtue  of  his  position,  to  ad- 
minister an  oath  in  such  a  proceeding,  and  if  he  administers  such 
oath  without  special  direction  of  the  judge  sitting  as  a  magistrate, 
the  person  taking  the  oath  before  the  clerk  cannot  be  convicted  of 
perjury.     (Id.) 

6L  AuTHOBiTT  OF  SuPEBioB  JuDOB  SiTTiNQ  AS  Maoistbate.— A  Superior 
judge,  when  sitting  os  a  magistrate,  possesses  no  other  or  greater 
powers  than  are  possessed  by  any  other  officer  exercising  the  func- 
tions of  a  magistrate,  and  hns  no  greater  authority  as  such  magis- 
ti'ate  than  that  possessed  by  any  justice  of  the  peace,  or  police 
judge,  and  is  not  accompanied  in  the  discharge  of  those  functions  by 
any  geueral  or  implied  powers,  nor  by  any  of  those  presumptions  of 
regularity  which  surround  him  when  sitting  as  a  judge  of  a  court  of 
record;  and  he  has  no  more  authority  to  cull  in  the  county  clerk  or 
other  officer  to  administer  oaths  before  him  than  a  justice  of  the 
peace  or  police  judge  would  possess.    (Id.) 

62.  AuTHOBiTT  Btatdtoby— Deleoatioh  of  Poweb— Implication  as  to 
Oath  bxforb  Magistbate.— The  authority  of  a  judge  sitting  as  a  magis- 
trate is  purely  that  given  by  the  statute;  and  while  there  is  no  express 
provision  of  the  statute  requiring  the  witnesses  before  a  magistrate 
to  be  sworn  by  him  personally,  neither  is  there  any  such  giving  him 
power  to  delegate  that  duty  to  another;  and,  the  power  being  statu- 
tory, the  implication  would  be  that  it  was  intended  that  the  oath 
should  be  administered  by  the  magistrate.     (Id.) 

63.  DiBECTiojj  to  Administeb  Oath— PLEADiNtt—lNSDFFiciENT  Indictment. 
Assuming  that  the  magistrate  may  competently  direct  a  clerk  or 
other  officer  to  administer  oaths  in  his  presence  for  him,  it  must 
be  specifically  alleged  in  the  indictment  or  information  that  the  oath 
was  administered  at  the  direction  of  the  magistrate;  and  an  aver- 
ment that  "a  duly  appointed,  qualified,  and  acting  deputy  county 
clerk  of  the  city  and  county  of  San  Francisco,  an  officer  authorized 
by  law  to  administer  oaths,  and  to  administer  an  oath  to  said 
Louis  Cohen,"  etc.,  administered  the  same,  is  but  the  averment  of 
a  legal  conclusion  that,  being  a  deputy  clerk,  the  officer  was  so  au- 
thorized, and  is  not  an  averment  that  he  was  so  authorized  or  di- 
rected by  the  magistrate;  and  the  Indictment  Is  insufficient  to  show 
that  any  valid  oath  was  administered  to  the  defendant.     (Id.) 

64.  Constbuction  of  Code— Oath  Administkbed  Ireequlably.— Section 
121  of  the  Penal  Code,  which  provides  that  "It  Is  no  defense  to  a 
prosecution  for  perjury  that  the  oath  was  administered  or  taken  in 
an  irregular  manner,"  has  reference  to  some  mere  informality  in 
the  substance  of  the  oath  as  administered  before  the  officer  having 
authority  to  administer  it,  and  does  not  excuse  the  necessity  of  an 
oath  in  substantial  form  administered  by  a  person  of  competent 
authority.     (Id.) 

66.  Pebjdby— Palsb  Oath  in  Insolvency.— Under  section  124  of  the 
Penal  Code,  the  crime  of  perjury,  in  making  a  false  oath  to  a 
petition  and  schedules  in  insolvency,  is  completed  when,  at  the  in- 
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stance  of  the  defendant,  the  papers  are  filed  in  court;  and  an  infor^ 
mation  therefor  should  allege  the  falsi tj  of  the  oath  as  of  that  time. 
(People  v.  Maxwell,  50.) 

06.  iNSUFriciENT  EviDKMCB  OF  Offeksk.— Under  section  1968  of  the  Onle  of 
Civil  Procedure,  requiring  as  indispensable  evidence  to  a  conviction 
of  ptrrjury  the  testimony  of  two  witnesses,  or  of  one  witness  and 
corroborating  circumstances,  an  insolvent  debtor,  accused  of  perjury 
in  falsely  sweariug  to  a  schedule  of  assets  which  omitted  a  particular 
promissory  note,  cannot  be  convicted  upon  mere  evidence  of  his  own- 
ership of  tlie  note  some  months  prior  to  the  filing  of  his  petition  in 
insolvency,  of  his  subsequent  possession  thereof,  and  of  his  admis- 
sion to  fluudry  persons  that  he  had  money  or  resources  with  which 
to  pay  his  debts.     (Id.) 

67.  Robbery— Pleas— FoBMEB  Acquittal— Jeopardy— Prior  Dkfectits 
Information  —  Ownership  of  Property  ^Dismissal— Instruction. 
Where  au  information  charging  defendant  with  the  crime  of  rob- 
bery omitted  to  state  the  ownership  of  the  property  taken  from  the 
person  robbed,  such  omission  rendered  the  information  fatally  defect- 
ive and  invalid,  and  where  it  was  dismissed  on  that  ground,  upon 
motion  of  the  district  attorney,  after  the  juiy  was  sworn,  and  be- 
fore any  evidence  was  oCTered,  there  was  no  Jeopardy  or  acquittal 
of  the  defendant:  and  where  a  plea  of  former  acquittal  and  of  once 
in  jeopordy  wfts  interposed  to  a  new  information  for  the  same  of- 
fense, because  of  the  dismissal  of  the  prior  information,  the  court 
may  properly  instruct  the  jury  to  find  for  the  people  upon  such 
pleas.     (People  v.  Ammernian,  23.) 

68.  Definition  of  Robbery— Ownership  of  Property  in  Another  Essext- 
TiAL— Construction  of  Statute— Leoislativi  Intent— Information  Fod- 
LOWTNO  Words  of  Statute.- Although  the  statute  defines  robbery  to  be 
the  felonious  talcing  of  personal  property  in  the  possession  of  an- 
other, and  does  not  expressly  provide,  as  in  larceny,  that  it  must 
be  the  personal  property  of  another,  yet  the  ownership  of  the  prop- 
erty in  some  person  other  than  the  accused  must  be  regarded  a3 
within  the  legislative  intent  denouncing  the  crime  of  robbery,  and 
is  deemed  to  be  ns  essential  in  making  out  the  crime  as  any  other 
element  of  the  oiTense  expressed  in  the  statute;  and  an  information 
for  robbery  omitting  to  aver  such  ownership  cannot  be  regarded  as 
within  tlie  rule  that  an  information  is  good  because  substantially 
following  the  language  of  the  statute.     (Id.) 

69.  Assault  with  Intent  to  Commit  Robbery— Ownership  of  Property, 
The  ownership  of  the  property  in  another  person  than  the  defendant 
is  as  requisite  to  the  crime  of  asfsanlt  with  Intent  to  commit  rob- 
bery as  it  is  to  the  crime  of  robbery.     (Id.) 

70.  Filing  New  Information  Without  Order  of  Court— Construction  of 
Penal  Code.— It  is  not  mandatory  upon  the  court,  under  section  1117  of 
the  Penal  Code,  to  direct  the  district  att««"ney  to  file  a  new  informa- 
tion, where  the  jury  Is  discharged  because  the  facts  as  charged  do 
not  constitute  an  offense;  and  the  district  attorney  may  file  a  new 
information,  in  such  case,  without  an  order  of  the  court;  nor  is  the 
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prosecution  barred,  in  such  case,  under  section  1008  of  the  Penal 
Code,  because  the  court  did  not  direct  a  new  information  to  be  filed, 
that  section  being  only  applicable  in  the  case  of  a  demurrer  sus- 
tained.   (Id.) 

7L  Ikstrdctions  to  Find  fob  Peoplb  upon  Pleas— Qukstioh  of  Law—Pbov- 
ufcz  OF  Jury.— Where  the  facts  relied  upon  to  support  a  plea  of  former 
acquittal  and  of  once  in  jeopardy  are  the  dismissal,  after  the  im- 
paneling of  the  jury,  of  a  fatally  defective  information,  on  motion 
of  the  district  attorney,  by  reason  of  its  omission  to  allege  the  e»- 
sential  fact  of  ownership  of  the  property,  such  omission  being  patent 
and  not  diFputed,  a  question  )f  law  is  raised  as  to  its  effect,  of 
which  the  jury  is  not  competent  to  judge;  and  an  instruction,  in 
Buch  case,  that  the  jury  should  find  for  the  people  upon  the  plea 
does  not  invade  the  province  of  the  jury.    (Id.) 

72,  Modification  of  Instructions— Reasonable  Doubt— Aroument  of 
Counsel.— An  instruction  upon  the  subject  of  reasonable  doubt  is 
properly  modified  by  striking  out  a  clause  giving  to  the  defendant 
the  benefit  of  any  doubt  created  by  the  argument  of  counsel.     (Id.) 

73.  Burden  of  Proof— Misleading  Clauses. — An  instruction  as  to  the  bur- 
den of  proof  is  properly  modified  by  strilting  out  clauses  calculated 
rather  to  cojifuse  the  minds  of  the  jury  than  to  aid  them  In  solution 
of  the  evidence.     (Id.) 

7i.  Belief  of  Jurors  as  Men. — It  is  proper  to  strike  out  a  clause  of  an  in- 
struction stating  that  the  jurors  '*may  believe  as  men  that  certain 
facts  exist,"  but  that,  as  jurors,  they  must  act  only  upon  evidence 
introduced.    (Id.) 

75.  Admissions— Statements  of  Defendant  not  Involving  Confession-  Ex- 
amination BT  Distbict  Attorney— Preliminary  Proof.— Where  the  de- 
fendant made  no  confession,  consisting  of  a  declaration  of  his 
agency  or  participation  in  the  crime  charged,  or  acknowledgment 
of  guilt,  but,  upon  a  private  examination  by  the  district  attorney, 
after  his  arrest,  and  before  his  preliminary  examination,  stated  that 
he  had  a  quarrel  with  the  person  upon  whom  the  robbery  was  com- 
mitted, on  the  day  of  its  commission,  and  that  he  had  some  money 
on  the  following  day,  which  he  denied  having  stolen,  but  stated  that 
he  fonnd  it  in  a  sock  after  leaving  that  person,  such  statements  of 
the  fk'ff'iKiJiii!  mny  Up  |:iv(^n  in  rviui  frv  iviihimt  i}n'  pirJiiiiiiiiiry 
proof  of  Un?ir  voluntary  character  required  iu  ease  of  their  cou- 
feBsinn,     (Id  J 

76,  TeSTIMONT  of    SlfOHTHANU  RePOHTIER— DSE    OF    K OTIS  TO   ECFRESH   MbM- 

ORY*— A  sliorthunti  reporter  who  look  down  the  gtatemenfFiof  the  defend- 
ant to  the  district  nttornt^y,  in  sbnrthflnd.  iiiny  be  nernuUed  to  rend 
his  tnitiscriiitjon  of  the  Kfatemeats  u}tide,  and  has  a  right  to  refer 
to  the  notes  to  refresh  bis  memory.  Ud.) 
77-  Triai.  — TtME  FOR  PaspARATroN- Rrftoal  of  Rkqttest *- AcaicNCB  ow 
ExcEpTtON  — Trial  wtTHOUT  OiyKtTioJf— Appxai-— Pbkbumption.— When© 
sevonteen  days'  (inie  waa  allowed  to  a  defendant  under  indict* 
ment  in  wbk'h  to  prepare  tor  trial,  RTid  no  esccption  wws  taken 
to  &n  order  refusing  his  ireaueBt  for  ihkij  dajfs'  time  for  prepajro* 
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tion,  and  defendant  went  to  Mai  withoat  objection  that  be 
then  unprepared  for  trial,  or  applying  for  a  further  continuance, 
it  must  be  concluaiTely  presumed  upon  appeal  that  he  was  then 
ready  for  trial;  and  where  nothing  appears  in  the  record  to 
show  that  he  was  prejudiced  by  the  refusal  of  a  longer  time,  no 
error  is  shown  under  the  circumstances,  and  no  riolation  appears 
of  defendant's  right  to  a  reasonable  opportunity  to  prepare  for  his 
trial.     (People  ▼.  Winthrop,  85.) 

78.  DsiiiAL  or  Challekgks  roR  Oausx— Nonsxhaustior  or  Psxxmftobt 
Ghallsmges.— The  denial  of  defendant's  challenges  for  cause  will  not  be 
considered  upon  appeal,  where  It  appears  from  the  record  that, 
when  the  jury  was  completed,  the  defendant  had  remaining  more 
peremptory  challenges  unexhausted  than  there  were  denials  of  his 
challenges  for  cause.     (Id.) 

79.  AcquiKSCBNcx  or  DsrEMDANT— Estoppel.— A  defendant  should  not  be 
heard  to  complain  of  error,  the  injurious  effects  of  which  he  has 
suffered,  if  at  all.  only  by  reason  of  his  acquiescence  in  or  failure  to 
avoid  it,  when  he  had  the  means  and  opportunity  to  do  so.    (Id.) 

80.  RoBBBBT  —  Enticiko  Victim  to  Suitable  Place— Evidence— Declaka- 
TioNs  or  Defehdant^Pboposal  to  Kidkap  and  Rob.— Where  the  victim 
of  the  robbery  charged  against  the  defendant  was  a  stranger  in  the 
city,  to  whom  the  defendant  introduced  himself  under  a  false  name, 
and  who  was  enticed  by  the  defendant  to  an  isolated  cottage,  under 
the  false  representation  that  he  was  taking  him  to  make  a  friendly 
call  at  defendant's  home,  in  which  cottage  he  was  violently  as- 
saulted by  defendant  and  a  confeuerate,  bound  hand  and  foot,  and 
robbed,  and  kept  bound  and  confined  under  threats  of  torture  and 
death,  to  induce  him  to  authorize  the  payment  of  twenty  thousand 
dollars  to  the  defendant,  evidence  is  admissible  to  show  all  of  the 
declarations  made  by  the  defendant  to  the  person  robbed,  and 
also  to  show  that  defendant  had  proposed  to  another  witness  that 
they  should  go  in  together,  and  "kidnap**  the  man,  and  force 
him  by  torture  to  make  a  check,  or  give  up  money,  and  had  said 
that  a  house  could  be  rented  for  that  purpose,  and  that  he  thought 
fifty  thousand  dollars  could  be  realized,  and  that  he  had  told 
the  witness  on  the  day  of  the  robbery  that  he  had  introduced 
himself  to  the  man,  and  that  he  had  the  house  rented,  and 
his  plans  all  formed,  and  was  then  waiting  for  him  accordini? 
to  appointment;  and  such  evidence,  being  admissible  to  connect  de- 
fendant with  the  offense  laid,  and  to  identify  him  as  a  guilty  par- 
ticipant therein,  it  is  immaterial  whether  it  had  or  had  not  a  ten- 
dency to  show  an  intent  to  commit  another  offense.     (Id.) 

81.  Exhibits  fbom  Scene  or  Robbebt.— Exhibits  of  articles  taken  from  the 
house  where  the  robbery  was  committed,  and  identified  by  the  per- 
son robbed,  and  shown  to  have  been  used  by  defendant  in  connec- 
tion with  the  offense,  are  admissible  as  a  part  of  the  transaction* 
and  as  tending  to  corroborate  the  witness  as  to  the  circumstances 
of  the  crime.     (Id.) 

82.  Cibcumstances  or  Arbbst— CIoncealment— Disouise— Declaratioks— 
Abtxcles  Taken  rsoM  OErBNDAHT.^Evidence  is  admissible  to  show  that 


at  the  time  of  the  arrest  the  defendant  was  apparently  hiding  in  dis- 
guise and  passing  under  an  assumed  name,  and  denied  his  identity 
to  the  arresting  officer,  and  that  among  the  articles  found  on  his  per- 
son were  several  newspaper  clippings  containing  accounts  of  the 
robbery,  and  a  recently  purchased  railroad  ticket  from  Oakland  to 
Mojave.     (Id.) 

83.  Larceny — Absencs  of  Ikstbuctions.—  An  objection  that  the  court  erred 
in  failing  to  instruct  the  jury  that  the  offense  of  larceny  was  in- 
cluded in  the  charge  against  the  defendant  is  not  tenable,  when  no 
such  instruction  was  requested,  and  where  such  instruction  would 
not  have  been  pertinent  to  any  evidence  in  the  case.    (Id.) 

84.  IKSTRC7CTI0N  AB  TO  Pbesuxptiok  OF  Ihnocencx.— An  instruction  to  the 
jury  that  the  presumption  of  innocence  accompanies  the  defend- 
ant tlironghont  the  trial,  and  goes  with  the  jury  in  their  retirement 
to  couRider  their  verdict,  and  will  avail  to  acquit  the  defendant  un- 
less ovcFCome  by  sufficient  proof  of  guilt,  that  they  must  examine 
the  evidence  by  the  light  of  that  presumption,  and  that  unless, 
upon  examining  it,  they  find  it  sufficiently  strong  to  overcome  and 
remove  the  presumption  and  to  satisfy  them  of  the  defendant's 
guilt  beyond  a  reasonable  doubt,  he  is  entitled  to  an  acquittal,  correctly 
states  the  law.    (Id.) 

86.  Pbkpabation  of  Affidavits  fob  New  Trial— Misconduct  of  Jury- 
Newly  DiscovEBED  EviDKNCB— Inadequate  Showing  fob  Fubtheb  Time. 
There  is  no  adequate  showing  of  necessity  for  further  time  for  the 
defendant  to  prepare  affidavits  on  motion  for  new  trial  to  establish 
misconduct  of  the  jury  and  newly  discovered  evidence,  where  the 
showing  does  not  indicate  what  the  misconduct  of  the  jury  con- 
sisted in,  or  the  name  of  any  juror  guilty  of  misconduct,  nor  state 
the  nature  of  the  newly  discovered  evidence  desired,  nor  that  there 
was  any  reasonable  expectation  that  it  could  be  obtained,  nor  why 
it  could  not  have  been  produced  at  the  trial.    (Id.) 

Be.  Punishment  for  Robbery— Imprisonment  for  Life— Construction  of 
Penal  Code.— The  provision  of  section  213  of  the  Penal  Code,  that  rob- 
bery is  punishable  by  imprisonment  in  the  state  prison  "not  less 
than  one  year,'*  does  not  establish  the  intent  of  the  legislature  that 
the  punishment  must  be  limited  to  a  definite  term  of  years;  but 
such  intent  is  expressly  negatived  by  section  671  of  the  Penal  Code, 
which  expressly  authorizes  imprisonment  for  life  in  cases  where  no 
limit  to  the  duration  of  the  imprisonment  is  declared;  and  a  sen- 
tence of  imprisonment  for  life  for  robbery,  is  not  in  excess  of  the 
power  of  the  court.    (Id.) 

87.  Trial— Continuance— Absence  of  Witnesses— Insufficient  Showing- 
Discretion.— Affidavits  for  a  continuance  of  a  criminal  cause,  for  the 
absence  of  material  witnesses  for  the  defendant,  which  merely 
show  an  unsuccessful  search  for  the  witnesses,  and  do  not  name  the 
wherenbouts  of  any  of  them,  except  one  who  was  stated  upon  in- 
foi-mntion  and  belief  to  be  somewhere  in  Mexico,  and  do  not  show 
that  the  attendance  of  any  one  of  them  would  or  could  be  procured 
within  any  reosonable  time,  are  not  sufficient  to  establish  an  abnse  of 
the  discretion  of  the  court  in  denying  the  motion.  (People  v.  Wade, 
672.) 


CRIMINAL  LAW  (Coiitiuued). 

88.  SsDuonoK  TJhdxb  Pkoxub  of  Mabbia«b— GosBoaoBAnov  of  Fbosscv- 
nux-OoHSTBUOTiov  OF  CoDB.— The  evidence  of  the  proeeeatriB,  whether 

corroborated  or  not,  if  believed  by  the  jury  and  the  judge  who  pfe- 
sided  at  the  trial,  is  aulUcient  to  justify  a  verdict  of  guilty  ot  the 
crime  of  seducing  and  having  sexual  intercourse  with  an  unmarried 
female  of  previous  chaste  character,  under  promise  of  marriage,  under 
section  208  of  the  Penal  Code;  and  section  1108  of  the  same  code, 
which  provides  that  upon  a  trial  for  inveigling,  enticing;  or  taking 
away  an  unmarried  female  of  previous  chaste  character,  under  tlw 
age  of  twenty-five  yei^rs,  for  the  purpose  of  prostitution,  the  defend- 
ant cannot  be  convicted  upon  the  testimony  of  the  woman  upon  whom 
or  with  whom  the  offense  was  committed,  unless  she  is  corroboratetl 
by  other  evidence,  has  no  application  to  offenses  committed  in  viola- 
tion  of  section  208.     (Id.) 

89.  EviDKZiCB^PBOOFor  Chastb  Chabactbb— LnaTATiOH  AS  TO  TiKB.— The 
proof  of  the  chaste  character  of  the  prosecutrix  is  prop^ly  limited  to 
the  time  prior  to  the  alleged  seduction,  and  there  is  no  error  in  strik- 
ing out  a  question  and  acswer  designed  to  prove  that  she  never  had 
sexual  intercourse  with  any  other  man  than  the  defendant.     (Id.) 

00.  TxsTiifONT  OF  AoQUAi»TANCB  OF  Pbosbcutbix.  —  A  wituess  of  whose 
family  the  prosecutrix  had  been  a  member,  and  who  had  had  occasion  to 

be  woll  acquainted  with  her,  may  be  properly  asked  what,  from  his 
acquaintance  with  her  and  his  observations  of  her  general  conduct,  he 
would  say  as  to  whether  or  not  she  was  a  chaste  and  virtuous  girl 
prior  to  the  time  of  the  alleged  seduction.    (Id.) 

M.    iMPBACBMElfT  OF  WlTMBSS— CONTBADICTOBT   STATBMEIf TS  — NbCBSSFTT    Of 

Latino  Foundation. —A  witness  cannot  be  impeached  by  proof  of  state- 
ments inconsistent  with  his  testimony,  unless  the  foundation  is  firat 
laid  therefor,  by  relating  the  statements  to  him,  with  the  circum- 
stances of  times,  places,  and  persons  present,  and  asking  him  whether 

he  made  such  statements,  and,  if  so,  allowing  him  to  explain  them. 

(Id.) 
See  Evidence,  12. 

DAMAGES.     Bee  Common  Carriers;  Factor,  4;  Libel;  Negligence,  7, 
14,  15. 

DEED. 

1.  Pa btitiow— Proof  of  Titlr— Sheriff's  Dxbd  to  Oommon  Grantor— Suffi- 

cixNCT  OF  Description— Review  upon  Appeal.— In  an  action  of  parti- 
tion, where  all  of  the  parties  who  set  up  any  title  base  their  rights 
under  conveyances  from  a  common  grantor,  the  sufficiency  of  the 
description,  or  validity  of  a  sherifTs  deed  to  such  common  grantor, 
need  not  be  determined  upon  appeal,  as,  if  such  common  grantor 
had  no  title,  appellants  have  no  interest  in  the  premises  involved, 
and  are  not  concerned  in  the  judgment.  (Davis  v.  Pacific  Improve- 
ment Co.,  45.) 
L  Proof  of  Delivery  of  Deed— Authenticateo  Oopt  of  Record.— In  the 
absence  of  contrary  proof,  an  nti  then  ties  ted  copy  of  the  record  of  a 
deed  is  sufficient  proof  to  establish  the  fact  of  its  delivery.    (Id.) 


3.  Exclusion  of  Sbcokd  Dssd  rsoii  Gomhoit  Gbahtob— Harmlkbb  Ruling 
Where  a  first  deed  from  a  common  grantor  of  appellants  and  re- 
spondents was  received  in  evidence  in  support  of  the  title  of  respon- 
dents»  and  a  second  deed  from  the  same  grantor,  which  was  subse- 
quently executed,  and  which,  if  admitted,  would  be  worthless,  and 
could  not  change  the  aspects  of  the  case,  there  being  no  evidence 
to  show  the  invalidity  of  the  first  deed,  was  excluded  from  evidence 
as  being  incompetent,  irrelevant,  and  immaterial,  and  for  the  reason 
that  it  appeared  that  the  grantor  had  no  title  at  its  date,  he  hav- 
ing before  that  parted  with  his  title  under  the  first  deed,  such  ex- 
clusion is  not  prejudicial  or  reversible  error.  (Id.) 
See  Taxation*  1-5. 

DIVORCE. 

1.  Maintenancs   of    CHTLDRnr    IT    MoTHBB— Division    of   Propbbtt— 

Stipulated  Decbbs— Refusal  to  Modify.— Where,  by  stipulation  of  the 
parties  to  an  action  for  divorce,  the  community  property  was  di- 
vided 80  as  to  yield  property  to  the  wife,  free  of  encumbrauce,  of  the 
value  of  ten  thousand  dollars,  she  having  also  other  property  of  her 
own  valued  at  three  thousand  one  hundred  dollars,  while  the  hus- 
band retained  only  about  sufficient  property  to  pay  his  debts,  and, 
by  their  agreement,  the  decree  awarded  the  custody  of  the  minor 
children  to  the  mother,  to  be  maintained  and  educated  at  her  sole 
cost,  and  that  she  should  have  no  other  alimony  or  allowance  from 
the  father,  the  stipulated  disposition  of  the  property  was  an  equita- 
ble settlement,  as  between  the  parties,  of  the  burden  of  caring  for 
and  maintaining  the  offspring;  and  where  it  oppears  that  the  chil- 
dren are  properly  supported,  maintained,  and  educated  by  the  moth- 
er, and  thot  she  has  nine  thousand  dollars  in  value  left  of  the  prop- 
erty awarded  to  her,  her  applicotion  to  modify  the  decree  so  as  to 
cast  the  burden  of  maintaining  the  children  upon  the  father  is  with- 
out merit,  and  is  properly  refused.     (Parkhurst  v.  Parkhurst,  18.) 

2.  Application  to  Modify  Decbeb— Evidence— Stipulation  fob  Suppobt 

OF  Ghildbbn. — ^Although  the  stipulation  of  the  parties  to  an  action  for 
divorce  cannot  divest  the  parents,  as  against  the  children,  of  the 
duty  of  maintaining  them,  and  is  not  admissible  to  vary  or  modify 
a  decree  of  divorce,  or  to  change  the  rights  of  the  parties  as  deter- 
mined thereby,  yet  where  the  stipulation  supports  and  upholds  the 
decree,  and  is  tantamount  to  an  agreed  statement  of  facts,  upon 
which  that  portion  of  the  decree  relating  to  property  rights  and  the 
custody,  maintenance,  and  education  of  the  children  was  based,  the 
stipulation  is  admissible  in  evidence  against  the  mother,  upon  her 
application  to  modify  the  decree,  so  as  to  require  the  father  to 
maintain  the  children  contrary  to  the  stipulation.     (Id.) 

3.  Counsel  Feb.— Where  an  application  of  the  divorced  mother  to  modify 

the  decree  is  without  merit,  her  application  for  a  counsel  fee  la 
properly  denied.     (Id.) 

EJECTMENT. 

Bvipbncb    of    Plaintiff's    Titlb— Fobbclosubb    of    MoRTOAflR- Loss 

OF       JuDQMBNT-BOLL— JUDOMBNT-BOOK  — RxCITALB       IN       JUDOMXNT.  —  II 


BJECTMENT  (Oootiaued). 

au  action  of  ejectment,  when  the  plaintiff  claims  title  under  the 
foreclosure  of  a  mortgage  against  the  defendant,  and  a  sheriff's 
deed  under  the  order  of  sale  of  the  mortgsged  premises,  and  it  ap- 
pears that  the  judgment-roll  in  the  action  of  foreclosure  was  lost, 
the  judgment-book  is  competent  evidence  of  what  matters  were 
passed  upon  and  determined  by  the  court,  and  the  recitals  in  the 
judgment  showing  acquisition  of  jurisdiction  over  the  defendants 
are  at  least  prima  facie  evidence  of  the  truth  of  the  facts  recited, 
and  of  tlie  validity  of  the  judgment,  and  the  judgment-book  should 
be  admitted  as  part  of  plaintifiTs  proofs,  together  with  the  sheriff's 
certificate  of  sale,  and  the  deed  founded  upon  it.  (Simmons  v. 
Threshour,  100. 

See  Landlord  and  Tenant,  2;  Statute  of  Limitations. 

ELEOTION& 

Act  of  Kabch  IS,  1887.— The  act  of  March  IS,  1897,  providing  for 
general  primary  elections,  does  not  apply  to  municipal  elections  to 
be  held  in  the  year  1897,  for  the  reason  that  by  its  terms  the  ma- 
chinery provided  for  the  holding  of  such  primary  elections  is  not 
to  be  set  in  operation  until  January,  1808,  when  under  section  5  the 
election  commissioners  are  to  select  the  names  of  those  electors 
who  are  to  act  as  ofllcers  of  the  primary  election  boards.  (McEin- 
non  V.  Leonard,  302.) 
See  Municipal  Corporationa,  4,  6;  Public  OfDcers,  5-8. 

EMINENT  DOMAIN. 

1.  CoNDsiiNina    Lanu    fob    Pbivati     Wat— Acnow     ft     CJouhtt— Is- 

suFFiasNT  GoMPLAiNT.f-A  oomplsint  in  an  action  by  a  county  to 
condemn  the  land  of  the  defeud6nt  for  a  private  way,  which  merely 
avers  the  filing  of  a  sufficient  petition  and  the  giving  and  approvsl 
of  the  bond,  and  that  afterward  such  proceedings  were  bad  that,  on 
a  day  specified,  the  board  of  superviiors  of  the  county,  by  order  duly 
given  and  made,  directed  the  district  attorney  to  institute  condemna- 
tion proceedings,  but  which  fails  to  state  that  viewers  were  appoint- 
ed, or  that  they  proceeded  to  lay  out  the  road,  or  that  they  made  or 
filed  any  report,  or  that  the  report  was  approved,  or  that  damages 
awarded  had  been  tendered  to  defendant  and  refused  by  bim,  fails  to 
state  a  cause  of  action.    (County  of  Sonoma  v.  Crosier,  680.) 

2,  JuBTSDICnOK    OF    BoARD— COMPLXAMCB    WITH   STATUTE    ESSKKTIAL— EfFICI 

OF  Order  Directihq  Suit— Corstructiow  of  Code.— A  com  plaint  in  con- 
demnation proceedings  must  show  that  the  board  had  jurisdiction  to 
make  the  order  for  the  institution  of  condemnation  proceedings;  and 
unless  the  board  complies  with  the  requirements  of  the  statute  its 
orders  are  void;  and  section  2G90  of  the  Political  Code,  which  makes 
the  order  for  the  institution  of  the  suit  conclusive  as  to  the  regalarity 
thereof,  must  be  understood  as  providing  that  when  the  board  haa 
Jurisdiction  mere  irregularities  are  harmless,  and  not  as  providing 
that  the  board  can  make  a  valid  order  opening  a  road  over  private 
property  without  a  substantial  compliance  with  the  requirement!  ol 
the  code.  (Id.) 
See  Constitutional  Law 


1.  Pbockediko  to  Rsyokb  Probata— Nonbesidbnt  Cohtkstawt— Secueitt 

FOB  Costs.— A  contest  to  revoke  the  probate  of  a  will  is  a  special  pro- 
ceeding, and  not  an  action  within  the  meaning  of  section  1036  of  the 
Code  of  Civil  Procedure,  requiring  nonresident  plaintiffs  to  give  secur- 
ity for  costs.  In  such  proceeding,  a  nonresident  contestant  is  not  re- 
quired to  give  such  security.    (Estate  of  Joseph,  660.) 

2.  SsPABATB    Estate    of     Deceased    Wipe— Obdeb    Setting    Apart    to 

MiNOB  Childben— Constbuction  or  Code.— Section  1468  of  the  Code  of 
Civil  Procedure,  providing  that  an  estate  in  value  not  exceeding  fifteen 
hundred  dollars  shall  be  set  apart  for  the  use  of  the  minor  children,  if 
there  be  no  widow,  applies  to  the  separate  estate  of  a  deceased  wife,  and 
covers  all  property  where  the  estate  does  not  exceed  in  value  that  sum, 
whether  the  property  be  community  or  separate.    (Estate  of  Leslie,  72.) 

8.  Dbcbbb  or  Dibtbibxttion— Disobbdisncb  or  Exbcutbix— Contempt  Pbo- 
obboinos — Appeal— Dismissal. — Obedience  by  an  executor  or  admin- 
istrator to  a  decree  of  distribution  may  be  enforced  by  contempt, 
proceedings,  and  no  appeal  will  lie  from  the  order  adjudging  the 
contempt;  and  where  an  executrix  contumaciously  disobeyed  a  de- 
cree ordering  a  sum  of  money  to  be  distributed  and  paid  to  the  as- 
signee of  a  legatee,  and  was  adjudged  guilty  of  contempt  therefor 
and  ordered  committed  to  jail  until  she  complied  with  the  terms 
of  the  decree,  an  appeal  taken  by  her  from  the  order  adjudging  her 
in  contempt  must  be  dismissed.    (Estate  of  Wittmeier,  255.) 

4.  Appeals  in  Pbobatb  Pbocsbdinqb— Obdsbs  aptbb  Judgment— Constbuc- 
tion or  CoDX.— Appeals  in  probate  proceedings  lie  only  from  such  orders 
and  decrees  as  are  enumerated  in  section  003,  subdivision  3,  of  the 
Code  of  Civil  Procedure;  and  the  provisions  of  subdivision  2  of  that 
seotiou,  relative  to  appeals  from  orders  made  after  judgment,  are 
not  applicable  to  probate  proceedings.     (Id.) 

6.  Ordeb  Refusing  Letters  or  Admin istbation  —  Implied  Finding— In- 
surnciENT  Bill  of  Exceptions  —  Appeal  —  Evidence  not  Review- 
able.—Where  an  order  refusing  letters  of  administration  of  the  es- 
tate of  a  deceased  person  is  in  general  terms,  it  implies  a  finding 
against  the  petitioner  upon  all  the  material  allegations  of  the  peti- 
tion ;  and  if  there  is  no  sx>ecification  of  insufficiency  of  the  evidence  to 
justify  the  decision,  the  appellate  court  is  precluded  from  looking  into 
the  evidence  to  ascertain  its  sufficiency  to  sustain  the  order.  (Estate  of 
Depeaux,  200.) 

6.  Appeal— Obdeb  Settling  Final  Accounts  and  Distbibuting  Estate- 

Undebtaking  —  Stipulation — Dismissal.-  An  appeal  from  an  order  set- 
tling the  final  accountof  an  executor,  and  distributing  the  estate,  cannot  be 
dismissed  on  the  ground  that  there  are  two  appeals,  and  that  the  undertak- 
ing is  not  sufficient  for  both  appeals,  where  there  is  a  stipulation  in  the 
transcript  that  "an  undertaking  in  due  form  wna  properly  made  and 
filed,"  etc.,  and  counsel  cannot  be  relieved  from  such  stipulation  after  the 
expiration  of  the  time  within  which  another  bond  might  have  been  filed, 
upon  a  showing  that  the  undertaking  in  fact  referred  to  only  one  of  the 
appeals,  without  determining  which.    (Estate  of  Marshall,  379.) 

7.  Sbttlbmbnt  of  Final  Account  —  Items  Allowed  in  Pbbvioub  Sbttli^ 

MENTs.- Items  in  a  final  account  which  had  been  allowed  in  previous  ao- 
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coimta,  which  were  settled  after  dae  and  sufficient  notice  of  the  filing 
thereof,  and  of  the  time  and  place  of  hearins,  are  couclUiUTe,  and 
caunot  be  re-examlued  ui>on  settlement  of  the  final  account.     (Id.) 

8.  GouMisBioNS  ov  ExxcuTOBS— Allbobo  Aqbbemsht  fob  Ls88  Cokfsnsa- 
TioM— FiMDiira  OF  Coubt.— An  allowance  of  full  commi^udons  to  the  ex- 
ecutors in  the  final  acount  will  not  be  disturbed  upon  appeal,  because 
of  au  alleged  agreement  for  less  conipensation,  where  there  is  not 
sufficient  evidence  in  the  record  to  overthrow  the  finuing  of  the  court 
against  the  fact  of  such  agreement.    (Id.) 

0.  Bkhts  of  Pbopbbtt  Dbvisbo  JoufTLT—DisTBiBunoN.  — Where  a  dwell- 
iug-house  and  lot  were  devised  jointly  to  the  husband  of  the  decedent, 
and  to  their  three  daughters,  subject  to  the  right  of  the  husband  to 
occupy  the  furnished  house  for  life,  and  to  the  right  of  any  widowed 
or  homeless  daughter  to  occupy  the  same  Jointly  with  the  husband, 
one-third  of  the  value  of  the  furniture  being  the  property  of  the  hus- 
band, and  the  remaining  two-thirds  thereof  having  been  bequeathed 
by  the  decedent  to  the  three  daughters,  in  mslEing  distribution  of 
rents  of  the  furnished  house  received  by  the  husband,  who  was  one 
of  the  executors,  the  rental  value  of  the  house  and  lot  is  to  be  as- 
certained separately,  and  the  proportion  of  rent  received  therefrom 
is  properly  distributed  to  the  husband  and  three  daughters,  share 
and  Bhare  alike,  and  the  rental  value  of  the  furniture,  after  deducting 
the  hnnbRnd's  third  thereof,  is  properly  distributed  to  the  three 
daughters,  share  and  share  alike.     (IdO 

10.  Allow AKCB  to  Attobubt  fob  Exbcxttobs.— The  allowance  of  one  hun- 
dred dollars  as  a  fee  for  the  attorneys  of  the  executors  for  legal  ser- 
vices rendered  about  the  matters  of  the  estate,  after  the  allowance 
and  approval  of  the  second  annual  account  of  an  'estate  of  the  total 
value  of  over  forty-eight  thousand  dollars,  is  not  unreasonable.    (Id.) 

11.  Gbrtificatb  of  Indsbtbdvbss  of  Insolvent  Bank— Gbargb  of  Amount 
RBCEivBn— Statxmxmt  bt  Exbcutobs.— Where  the  proportionate  share 
which  the  estate  received  upon  a  certificate  of  indebtedness  of  an  in- 
solvent bank  was  less  than  its  face  amount,  the  executors  should  not 
be  charged  with  the  full  amount  of  the  face  of  the  certificate,  but 
only  with  the  real  amount  received,  although  the  executors  first 
stated  the  amount  of  the  certificate  as  cash.    (Id.) 

12.  Carx  of  Vinxtard— Accounting.— Expenses  necessarily  incurred  by  an 
executor  in  preserving  a  vineyard  forming  part  of  the  testator's  estate, 
and  preventing  the  vines  from  being  destroyed,  are  proper  charges  against 
the  estate,  for  which  he  should  be  given  credit  in  his  accounting.  And  the 
presTunption  is  that  in  making  them  the  executor  acted  in  good  faith,  in 
the  absence  of  proof  that  he  knew  he  could  have  caused  the  vineyard  to 
be  T^reserved  at  less  expense.    (Estate  of  Smith,  462.) 

IS.  Liability  of  Kxecutob— Spxculativb  Yknturb.— The  rule  as  to  an  exeo- 
utor's  liability  for  the  unlawful  employment  of  the  funds  of  the 
estate  is  not  that  he  is  to  be  charged  for  all  money  invested  in  the 
speculation,  and  also  with  all  that  is  received  from  it,  but  only 
that  he  must  make  good  the  loss  resulting  from  the  business,  or  if 
a  profit  has  been  earned  that  he  must  account  for  it  to  the  estate. 
(Id.) 

14.  Crkdit  tor  Propxr  Ezpxndttttrxs.— Upon  an  accounting  by  an  executor 
he  should  be  given  credit  for  expenses  of   administration  properly 
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made  by  him;  and  the  court  cannot  properly  reserve  the  question  of 
the  propriety  of  such  disbursements  for  a  future  occasion,  and 
charge  the  executor  with  the  amount  so  expended  as  being  muney 
in  hand,  and  direct  him  to  apply  the  same  to  the  payment  of  a 
family  allowance.     (Id.) 

15.  CoKsxNT  or  CouBT.— The  failure  of  an  executor  to  obtain  the  consent  of 
the  court  to  the  expenditure  of  the  money  of  the  estate  to  a  particu- 
lar purpose  does  not  render  such  expenditure  improper.    (Id.) 

16.  Dbath  of  Bolb  Exbcutrix  —  Lbttxbs  with  Will  Annsxbd  —  Rights 
or  Public  Apministbator  aqaimst.  Bister  or  Exbcutrix  —  Discrb- 
TioN  — Waivbr  or  Commissions.  —  Where  a  widow  was  appointed  sole 
executrix  of  the  will  of  her  deceased  husband,  but  died  several 
years  after  his  death,  without  having  applied  for  letters,  the  pub- 
lic administrator  is  entitled  to  letters  of  administration  upon  the 
estate  of  the  deceased  husband  with  the  will  annexed,  as  against  the 
sister  of  the  deceased  executrix,  who  was  executrix  of  her  will ;  and  the 
court  has  no  discretion  to  refuse  such  letters  to  the  public  administrator, 
and  to  grant  them  to  the  sister  of  the  deceased  executrix,  notwithstand- 
ing her  offer  to  waive  commissions,  in  the  interest  of  the  estate.  (Estate 
of  McDonald,  277.) 

17.  Construction  or  Codb— DsrAULT  in  Lsttbrs  Tbstambntart— Dbath  or 
ExBcuTOR  BBFORB  Probatb  or  WiLL— Grant  or  Lbttbbs  as  in  Casbs  or 
Intestacy.— Under  section  1360  of  the  Code  of  Civil  Procedure,  which 
provides  that  *'if  the  sole  executor  or  all  the  executors  are  incompe- 
tent, or  renounce,  or  fail  to  apply  for  letters,  or  to  appear  and  qual 
ify,  letters  of  administration  with  the  will  annexed  must  be  issued 
as  designated  and  provided  for  the  grant  of  letters  in  cases  of  in- 
testacy," it  in  the  manifest  intention  of  the  legislature  to  make  the 
provisions  of  section  1365  of  the  same  code,  regulating  the  grant 
of  letters  in  cases  of  intestacy,  applicable  in  any  case  provided  for 
in  section  1350,  including  cases  where  the  executor  dies  before  the 
will  has  been  probated  or  letters  have  been  issued.     (Id.) 

See   Husband  and  Wife;  Landlord  and  Tenant,  3,  4;  Pleading,  2; 
Will. 

ESTOPPEL.    See  Appeal,  12;  Factor,  6;  Streets,  Roads,  and  High- 
ways. 

EVIDENCE. 

1.  Impeachment  of  Witness— Inconsistent  Statements.  —  To  impeach  a 

witness  upon  the  ground  of  inconsistent  statements,  the  imi)eaching  tes- 
timony must  be  plainly  inconsistent  with  that  already  given.  (Estate  of 
O'Connor,  69.) 

2.  Contest  or  Will  — Time  or  Stroke  or  Apoplexy  —  Statement  or  An- 

swer NOT  Inconsistent  with  Evidence.— Where  the  executor,  upon  the 
contest  of  a  will,  testified  upon  cross-examination  that  the  deceased 
was  not  sufTering  from  a  stroke  of  apoplexy  at  the  time  when  the 
will  was  made,  a  statement  in  his  original  answer  to  the  contest 
that  the  d<»ceaHed  wvm  attacked  by  a  stroke  of  apoplexy  at  about  the 
hour  of  10  A.  M.  on  the  day  on  which  the  will  was  executed,  is  not 
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adminsible  for  the  purpose  of  impeachment,  it  not  appearing  wheth- 
er the  will  was  executed  before  or  after  the  stroke  of  apoplexy,  or 
that  the  statement  of  the  answer  related  to  the  time  when  the  will 
was  made,  so  as  to  be  plainly  inconsistent  with  the  evidence  siven. 
(Id.) 

t.  TJss  OF  Obiginal  Answkb  for  Impsachmsht—Effxct  of  AMBHnsn  Aji- 
swEE.~The  fact  that  the  original  answer  is  superseded  by  an  amended 
answer  as  a  pleading  furnishes  no  ralid  ground  for  rejecting  proof 
of  its  statements  for  purposes  of  impeachment,  when  they  are  plain- 
ly contradictory  of  evidence  given  by  the  party  who  verified  the 
original  answer.    (Id.) 

I.  BxcLvsion  OF  Phtsiciah's  Gbbtificatb  as  to  Oadsb  of  Death  — Af- 
PBAL— EviDBNCB  HOT  IN  Rbcobd— Injttbt  vot  Bhown.— If  the  certificate 
of  the  attending  physician  showing  that  the  death  of  the  deceased 
M-as  caused  by  apoplexy  is  to  be  regarded  as  competent  evidence  of 
that  fact  in  favor  of  the  contestant  of  the  will  of  the  deceased, 
under  section  1920  of  the  Code  of  Civil  Procedure,  yet,  where  the 
evidence  given  upon  the  trial  of  the  contest  is  not  embodied  in  the 
record  upon  an  appeal  taken  by  the  contestant,  and  it  does  not  appear 
that  the  will  was  not  made  prior  to  the  stroke  of  apoplexy,  the  ap- 
pellant does  not  fulfill  his  duty  of  showing  that  substantial  injury 
resulted  from  the  ruling  of  the  court,  and  does  not  show  that  the 
offered  evidence  ^vas  at  all  material.     (Id.) 

(.  AoBVT  FOB  Plaintiff  as  Witness  fob  Defendant— Ixpbacrmbnt  bt 
Defendant— Insufficient  Objection.- Where  an  agent  for  tbe  plaintiffs 
had  testified  fully  for  the  plaintiffs,  and  was  afterward  called  as  a 
witness  for  the  defendant,  the  defendant  is  not  entitled,  upon  an 
unfavorable  answer  from  the  witness,  to  impeach  his  general 
reputation  for  truth,  honesty,  and  integrity,  if  objection  there* 
to  wore  properly  raised;  but  objection  to  such  impeaching  evi- 
dence is  not  properly  raised  by  a  mere  general  objection  that  the 
evidence  is  "incompetent,  irrelevant,  and  immaterial,"  it  being  com- 
petent in  a  general  sense,  and  only  incompetent  because  of  the  fact 
that  defendant  had  made  tbe  impeached  witness  his  own,  which 
must  be  specified  in  order  that  the  point  of  the  exception  may  be 
apparent  to  the  court    (Wise  v.  Wakefield,  107.) 

6.  Impeachment  Not  Confined  To  Place  of  Residence  —  Insufficient  Ob- 

jection.—The  objection  that  the  impeaching  evidence  was  not  confined 
to  the  place  of  residence  of  the  witness  must  be  specifically  stated, 
and  is  not  property  raised  by  a  general  objection  that  the  evidence 
is  incompetent  and  irrelevant.     (Id.) 

7.  Question  as   to  Belief  of  Witness  undee  Oath  — Rule  Unchanqed 

bt  Code.— a  witness  who  has  testified  to  the  general  reputation  of 
another  witness  as  to  truth,  honesty,  and  integrity  may  be  asked 
whether,  on  such  reputation,  he  would  believe  him  under  oath;  and 
the  nile  in  this  respect  established  in  Stevens  v.  Irwin,  12  Cal.  306, 
has  not  been  changed  by  the  enactment  of  section  2051  of  the  Code 
of  Civil  Procedure.  (Id.) 
«.  Offeb  op  Evidence  — Obal  Offeb— Discbetion.- The  court  has  discre- 
tion  to  permit  a  formal  offer  of  evidence  to  be  made  orally;  and  it 
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fs  not  an  abnse  of  diBcretion  to  oyerrole  an  objection  that  the  offer 
should  be  in  writing.     (Id.) 

9.  Pboof  or  MoTXYB  or  Action  Immaterial  —  Ebbor  without  Prejudicb 

— Admission  or  Dbbt.— Upon  the  issue  as  to  whether  defendant  owed 
plaintiffs  the  balance  of  account  alleged  by  them,  proof  as  to  the  mo 
tlves  of  plaintiffs  in  bringing  the  action  is  immaterial;  and  it  is  not 
admissible  for  defendant  to  prove  that  the  action  was  not  brought 
in  good  faith,  but  to  get  defendant's  place  of  business  by  attaching 
his  stock  in  trade;  but  if  such  evidence  is  received  without  objection, 
a  subsequent  answer  to  a  question  as  to  what  induced  the  defend- 
ant to  think  the  action  was  maliciously  brought,  to  which  objection 
was  made,  taken  in  connection  with  evidence  admitting  that  de- 
fendant owed  plaintiffs  something,  and  had  refused  to  pay  them  be- 
fore suit  was  brought,  is  error  without  prejudice.     (Id.) 

10.  Admissions— EzpLANATOBT  Evidkncs— Pleadings.  — The  general  rule 
that  an  entire  admission  is  to  be  taken  together,  in  order  to  en- 
able the  court  or  jury  to  judge  of  its  true  extent,  does  not  extend  to 
receiving  the  whole  of  what  was  said  by  the  party  making  the  ad- 
mission, but  only  such  other  or  further  part  of  what  was  said  as 
would  in  any  way  explain  or  qualify  the  part  first  given  in  evidence; 
and  this  is  the  true  rule  applicable  to  admissions  in  pleadings  under 
our  codes.     (Granite  Gold  Mining  Company  v.  Maginness,  131.) 

11.  Admission  or  Answbb— Ejectment  fob  Mining  Claim— Title  op  Cob- 
poBATioN  Plaintiff— ExPLANATOBY  Evidence— Avkbment  of  Defend- 
ant's Title— Nonsuit.— In  an  action  of  ejectment  brought  by  a  mining 
corporation  to  recover  a  mining  claim,  where  the  plaintiff  offered  in 
evidence,  in  support  of  its  title,  an  averment  of  the  answer  that,  at 
a  time  specified,  title  to  the  mining  ground  in  controversy  was  vest- 
ed in  a  person  named,  and  that,  under  a  contract  and  certain  mesne 
conveyances,  the  legal  title  thus  vested  passed  to  and  vested  in  the 
plaintiff,  only  so  much  of  the  answer  as  is  explanatory  of  such  ad- 
mission or  may  qualify  it,  is  proper  evidence  for  defendants,  and 
not  the  entire  answer,  and  where  defendants  read  the  whole  re- 
mainder of  the  answer,  which  averred  a  legal  and  equitable  title  in 
the  defendants  at  the  beginning  of  the  action,  such  averment  is  not 
binding  upon  the  plaintiff,  and  the  defendants  are  not  entitled  to  a 
nonsuit  upon  the  ground  that  plaintiff  offered  no  evidence  in  re- 
buttal of  the  alleged  title  of  the  defendants.    (Id.) 

12.  Criminal  Law— Rapb— Date  or  Bibth  or  Fbmalb  Child— Testi- 
mony OF  Mother— Entry  in  Bible  not  Admissible— Hearj»ay.— Upon  the 
trial  of  a  defendant  accused  of  rape  in  having  had  sexual  intercourse 
with  a  female  child  under  the  age  of  fourteen  years,  where  the  mother 
of  the  girl  is  in  court,  and  has  testified  to  her  age,  an  entry  made  by  the 
mother  in  a  Bible  of  the  date  of  the  girl's  birth  is  not  admisi^ible  as  sub- 
stantive evidence  of  that  fact ;  such  testimony  is,  in  its  nature,  hearsay 
evidence,  and  subject  to  the  general  rule  by  which  that  class  of  evidence 
is  governed,  viz.,  that  the  fact  sought  to  be  established  cannot  be  other- 
wise shown,  and  is  incompetent  to  establifth  any  fact  which  is  susceptible 

of  being  proved  by  witnesses  who  speak  from  their  own  knowledge. 
(People  V.  Mayne,  516.) 
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18.  Pbdigreb  hot  lKyoLTSD.--'Althoiigh  the  age  of  the  female  child  was  in- 
▼olved  in  the  isbue  to  be  tried,  that  fact  did  not  oonstitate  it  a  casie  of 
pedigree  in  which  her  age  could  be  proved  by  the  written  declaration  of 
a  third  person.    (Id.) 

14.  Evidkhcb  im  Casx  of  Pbdigbxx.— In  eases  of  pedigree  it  must  be  shown 
that  the  person  who  made  the  entiy  is  dead  before  the  evidence  will  be 
admissible.     (Id.) 

15.  A1.TBRAT10N  IK  Emtbt— Pboviivcx  or  Goubt— DiscRXTioB— Appbal.— 
Whether  there  has  been  a  material  alteration  in  an  entry  made  in 
a  family  Hible  is  a  question  to  be  determined  by  the  comt  when  it 
is  offered,  and  before  it  is  presented  to  the  jury;  and,  where  such  en- 
try is  admitted,  it  must  be  assumed  upon  appeal  that  the  court  was 
satisfied  that  uo  material  change  had  been  made  in  the  entry,  in 
the  absence  of  any  showing  to  the  contrary,  and,  its  action  being 
matter  of  discretion,  its  ruling  upon  the  question  of  altt^ration  is 
not  open  to  review,  unless  it  is  made  to  appear  that  its  di^scietion 
was  abused.     (Id.) 

See  Agency;  Common  Carrier,  6;  Consideration,  4;  Contract,  8,  9; 
10;  Counties,  3;  Criminal  Law,  4,  6,  9,  10,  12-14,  18,  ^  33-40, 
43.  44-49,  56,  6G,  75,  7U,  80-82,  89-91;  Deed,  2;  Divorce,  2;  Eject- 
ment; Estates  of  Deceased  Persons,  5;  Factor,  5,  6;  Insolvency. 
8;  Libel,  2,  3;  New  Trial,  1,  8,  4. 

EXECUTION.    See  Appeal,  4;  Judgment,  1;  neceiver,  2;  Water  Front, 
10. 

EXECUTORS  AND  ADMINISTRATORS.    See  Estates  of  Deceased 
Persons. 

EXPRESS  COMPANIES.     See  Common  Carriers. 

FACTOR. 

1.  Balb  of  Goods  by  Pactob— Guabaiity  of  Fixbd  Pricb— Bbbacb  of  Ihstbuo- 
T10V8— Mbasubb  of  Damaqbs.— In  case  of  a  guarantee  by  a  factor  thai 
the  goods  of  the  principal  consigned  to  him  for  sale  shall  yield  not 
less  than  a  -fixed  price,  the  breach  of  his  promise  renders  hinl  liable 
as  a  guarantor  for  the  amount  which  he  has  promised,  irrespectire 
of  the  value  of  the  goods,  or  of  the  price  at  which  he  sold  them,  sud 
the  rule  that  where  the  factor  has  been  instructed  by  his  principal  not 
to  sell  the  consigned  goods  below  a  fixed  price,  and  they  are  sold  be- 
low that  price,  in  violation  of  his  instructions,  the  measure  of  dam* 
ages  is  merely  the  actual  damage  or  loss  sustained  by  the  princi- 
pal, consiftting  not  of  tlie  difference  between  the  selling  price  and  the 
price  fixed  by  the  principal,  but  of  the  difference  between  that  price 
and  the  actual  value  of  the  goods,  has  no  application  to  a  recovery  for 
breach  of  the  contract  of  guaranty,  (Pugh  v.  Porter  Brothers  Com- 
pany, 628.) 

J.  Liability  of  Factor  as  Guabantob.— The  liability  of  the  factor  as  ft 
gnarnntor  that  the  goods  shall  be  sold  for  not  less  than  a  fixed  price, 
becomes  absolute  upon  a  sale  for  cash,  or,  if  upon  credit,  upon  the  ex- 
piration of  the  term  of  credit.  (Id.) 


I 


FACTOR—Continued. 

8.  Nbgliosncs  or  Factob— Failubb  to  Obtaih  Bbbt  Maaket  Pbicx  fob 
RAisufs— EviDXNCiE— Mabkbt  Value  at  Placb  ov  Sals.— Upon  the  trial 
of  a  cause  of  action  based  upon  the  alleged  negligence  of  a  factor  in 
failing  to  obtain  the  best  market  price  for  raisins  consigned  to  him  for 
the  purpose  of  being  shipped  and  sold  in  Chicago,  the  market  price 
in  Chicago  is  the  basis  of  the  defendant's  liability,  and  their  market 
yalue  at  the  place  of  shipment  is  immaterial,  and  should  not  be  ad- 
mitted in  proof,  where  the  market  value  in  Chicago  can  be  directly 
shown,  and  it  is  prejudicial  error  to  refuse  to  permit  evidence  to  be 
received  of  what  was  the  market  price  of  raisins  in  Chicago  at  the 
time  of  sale.    (Id.) 

4.  Obder  not  to   Sell  withoxtt  iNSTBUcmoNS— Convebsion— Measubb  or 

Damages.— Where  a  lot  of  raisins  wa6  to  be  shipped  from  Fresno  to 
Chicago  and  held  there  by  the  factor  until  orders  were  received  from 
the  principal  to  sell  them,  a  sale  by  the  factor  without  receiving  such 
orders  is  a  conversion  of  them,  for  which  their  value  in  Chicago  con- 
stitutes the  measure  of  damages.    (Id.) 

5.  Average  Price  or  Raisins — Shipment  at  DirrEBENT  Dates— Evii>bnob 

or  Value.— The  average  price  of  an  average  crop  of  raisins  for  the  entire 
season  is  uot  admissible  as  evidence  of  the  value  of  raisins  shipped  for 
sale  in  Chicago  at  different  dates;  and  no  evidence  of  any  average 
price  of  the  raisins  could  affect  or  vary  the  liability  of  the  factor  as 
a  guarantor  of  a  fixed  price;  nor  could  any  evidence  be  received,  lo 
measure  the  liability  of  the  factor  for  negligence,  of  any  price  of  raisins 
antedating  their  receipt  by  the  factor;  but  the  proper  course,  in  case 
of  shipment  of  raisins  at  different  dates,  is  to  show  the  value  in  the 
Chicago  market  of  each  lot  of  raisins  shipped  within  a  reasonable 
time  after  their  receipt  by  the  factor  to  allow  of  their  arrival  and  sale 
in  Chicago.     (Id.) 

6.  Estoppel— Pleading— Evidence— Rendition  or  Accounts— Receipt   or 

Pboceeds— Negligence.— Where  no  estoppel  was  pleaded  by  the  defend- 
ant, nor  any  issue  of  fact  of  that  character  submitted  to  the  jury,  mere 
evidence  concerning  the  receipt  by  the  plaintiff  and  his  assignors  of 
the  accounts  rendered  to  them  by  the  defendant,  and  of  their  receipt 
of  the  proceeds  of  sales  as  shown  by  the  account  cannot  be  said,  as 
matter  of  law,  to  estop  them  from  recovering  any  damages  sustained 
by  reason  of  the  defendants  negligence.    (Id.) 

FEES.  See  Municipal  Corporations,  2. 
FENCE. 

1.  NxnsANCB— Obstbuction    to    Light    and    Aibt— Injunction.— A    fenoe, 

erected  wholly  upon  the  land  of  the  defendant,  is  not  a  division 
fence  within  the  meaning  of  the  act  of  March  9,  1885,  limiting  the 
height  of  division  fences  and  partition  walls  in  cities  and  towns,  and 
an  adjoining  proprietor  cannot  enjoin  it  as  a  nuisance  merely  be- 
cause it  obstructs  the  passage  of  light  and  air  to  his  building.  (Ing- 
wersen  v.  Barry,  342.) 

2.  Anctent  Lights.— The  English  doctrine  of  "ancient  lights"   does  not 

obtain  in  this  conn  try;  and  the  legislature  en  u  not  vt?.^t  In  tin  adjoin- 
ing proprietor  the  right  to  prevent  his  neighbor  from  building  upon 


4 


£  jniiiMUS. 


F£NCE  -Coutinued. 

hw  own  land  such  stractore  as  tie  majr  tee  HU  provided  U  la  not  a 

nuisance.     (Id.) 

FINDINGS. 

L  Wabbautt— OoHTBACT— Waht  or  CovBinsaATioif.  — In  an  action  (o 
recover  for  the  breach  of  a  written  warranty  of  the  capacity  of  a 
pump  manufactured  and  sold  by  the  defendant  to  the  plaintiff, 
in  which  the  defendant,  by  answer,  denies  making  the  rep- 
resentations alleged,  sets  out  the  repres«:itations  that  were  made, 
and  that  the  alleged  warranty  was  without  consideration  and 
given  after  the  purchase  and  delivery  of  the  pump,  and  aa  a 
counterclaim,  the  amount  of  certain  expenditures  made  by  him  in 
sending  an  agent  to  examine  the  pump,  under  an  alleged  agreement 
with  plaintiff  that,  if  the  pump  was  found  to  be  as  represented  by 
defendant,  plaintiff  would  repay  the  expense  of  such  agent,  and  by 
cross-complaint  set  up  a  want  of  consideration  for  the  warranty  and 
prnyod  for  its  reformation  on  account  of  accident  and  mistake,  a  find- 
ing that  the  defendant  had  fully  complied  with  the  terms  of  the  con- 
tract, is  sufficient  to  support  a  judgment  In  his  favor,  without  finding 
specifically  on  the  probative  facts  as  to  what  representations  and 
warranfipfi  were  made,  and  rendered  the  subject  matter  of  the  cross- 
complaint  immaterial.    (Spaulding  v.  Dow,  424.) 

2.  Immatrrtal  Irsuies. — A.  finding  that  the  warranty  was  witbont  oonnd- 
eration  rendered  immaterial  the  issues  raised  by  the  cross-complaint 
as  to  its  being  made  by  accident  or  mistake.     (Id.) 

8.  OouNTBRCLAix.— A  finding,  in   general,   that    the    allegations  of    the 

counterclaim  "are  untrue,  and  not  supported  by  the  evidence,"  should 

not  be  construed  as  intended  to  contradict  the  specific  fijidlngs  upon 

the  main  subject  of  the  controversy.    (Id.) 

See  Appeal,  7;  Contract,  1-5,  12;  Mechanic's  Lden,  2;  Mortgage,  1; 

Partition,  6,  7. 

FORFEITURE.    See  Consideration,  1-3,  e. 

FORGERY.    See  Criminal  Law,  12. 

FRAUD.     See  Contract,  13,  15,  16;  Insolvency,  8. 

GIFT. 

Promisbobt  Notb  or  Bokob.— The  gift  of  the  donor's  own  paomissory 
note,  either  inter  vivos  or  in  view  of  death,  does  not  create  an  en- 
forceable obligation  in  favor  of  the  donee  againat  the  donor  or  his 
estate.    (Tracy  v.  Alvord,  654.) 

GOOD  WILL.    See  Contract,  17-20. 

GUARANTY.     See  Contract,  1;  Factor,  1,  2,  5. 

GUARDIAN  AND  WARD. 

INVBSTMBNT     BT     GUARDIAN     WITHOUT     AUTHORITT    OF    OOUST— LOAm     WPOH 

Inadxquate  Security— Rbjkction  of  Loans  as  Asssts.— A  guardian, 
by  securing  the  consent  of  the  court,  may  invest  the  ward's  estate 
without  risk  to  himself;  but  where  he  fails  to  do  so,  and  assaice? 


GUARDIAN  AND  WAHD  (Coutiuued.) 

to  act  ux>on  his  own  responsibility,  he  is  held  to  a  strict  accountability; 
and  where  loans  are  made  without  the  advice  and  consent  of  the 
court  upon  inadequate  security,  and  were  not  such  as  a  prudent 
business  man  would  have  made,  the  court  may  properly  reject  such 
loans  as  assets  of  the  estate.    (Guardianship  of  Carver,  73.) 

HARBOR  COMMISSIONERS. 

1.  Board  of  State  Habbob  Commissxonbbs— Control  oj  Position  of  Vb8Ssi»— 

DiSCBBTION  to  ChANQB  PlaCB  OF  LANDING — NONINTERFERXNCB  OF  COUBT. 

The  board  of  state  harbor  commissioners  has  power,  and  has  a  large 
discretion  vested  in  it  by  law,  to  station,  berth,  and  regulate  the 
position  of  vessels  in  the  docks  and  harbor  in  the  bay  of  San  Fran- 
cisco, and  to  cause  them  to  remove  from  time  to  time,  and  from  place 
to  place,  as  the  general  convenience,  safety,  and  good  order  may  re- 
quire, and  if  its  discretion  is  honestly  exercised  to  change  the  place 
of  landing  of  a  vessel,  a  court  of  equity  cannot  interfere  with  its  ex- 
ercise or  substitute  the  judgment  of  the  court  for  that  of  the  board,  not- 
withstanding the  conclusion  of  the  board  may  appear  erroneous,  and  the 
result  may  work  hardship  to  the  owner  of  the  vesseL  (Union  Trans- 
poration  Ck>.  v.  Bassett,  604.) 

2.  Removal   of  Steamboat   Station -- Insufficiency   of  Wharf  Room- 

Fraud— Injury  TO  Business— Aid  of  Rival  Line— Injunction— Equity 
Jurisdiction. — Although  a  court  of  equity  has  jurisdiction  to  enjoin  the 
action  of  the  board  of  state  harbor  commissioners  in  the  removal  of 
the  place  of  landing  of  a  vessel,  where  its  action  is  shown  to  be  char- 
acterized by  fraud,  corruption,  improper  motives,  or  influences,  plain 
disregard  of  duty,  or  violation  of  law,  yet,  in  the  absence  of  such 
showing,  where  it  appears  that,  in  the  judgment  of  the  board,  the 
removal  of  the  place  of  landing  of  a  river  steamboat  was  necessary 
to  relieve  the  congested  condition  of  traffic,  and  that  the  steamboat 
was  the  last  vessel  placed  at  the  landing  from  which  it  was  removed, 
the  fact  that  the  removal  will  produce  great  and  irreparable  injury 
to  the  business  of  the  steamboat,  and  will  aid  a  rival  line  by  leaving 
it  in  the  possession  of  the  field,  will  not  give  jurisdiction  to  a  court 
of  equity  to  enjoin  or  interfere  with  the  exercise  of  the  discretion 
of  the  board  to  order  such  removal.    (Id.) 

3b  Fraud— Burden  of  Proof— Suspicion  not  SuFFiaENT— Presumptions.— 
Before  a  court  of  equity  will  interfere  with  the  action  of  the  board 
on  the  ground  of  fraud,  the  plaintiff  must  clearly  establish  the  fact 
of  fraud,  and  the  proof  must  amount  to  more  than  mere  suspicion, 
which  cannot  overcome  the  presumption  which  is  always  in  favor  of 
the  good  faith  and  fair  dealing  of  public  officers;  and  it  will  be  pre- 
sumed, in  the  absence  of  dear  proof  to  the  contrary,  that  the  con- 
gested condition  of  the  traffic  could  not  have  been  relieved  by  other 
changes  of  vessels  without  equally  harsh  results.    (Id.) 

4.  Inadmissible  Evidence— Fraudulent  Repbesentation  of  Thibd  Person 
— Bbibery. — Evidence  is  not  admissible  to  show  that  a  third  person  repre- 
sented to  plaintiff  that  for  a  specified  sum  of  money  he  could  obtain 
from  the  harbor  commissioners  a  rescission  of  the  order  of  removal, 
and  that  the  money  would  be  used  In  "fixing  certain  parties,"  in 
order  to  prevent  the  removal,  where  it  was  not  shown  that  such  third 
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HARBOR  COMMISSIONERS  (Gontiniied), 

person  was  in  any  way  connected  with  the  board  of  state  harbor 
commissioners,  nor  that  any  of  the  board  authorised  or  knew  of  the 
proposaL     (Id.) 

HOMESTEAD. 

I  COMMUniTT        Pll0P«BTY— SUBVrVOaBBIP  — CHIXiDLWi         "WlDOWBB— BrTMHT 

OF    ExBMPTiozr  — Prb-xxistihq     Dbbts.— Where    a     homestead     de- 
^  dared  by  a  husband  upon  community  property  vested  in  him  as 

survivor  upon  the  death  of  his  wife,  notwithstanding  the  fact  that 
he  was  left  a  childless  widower,  and  ceased  to  be  the  head  of  a 
family,  the  extent  of  the  homestead  exemption  of  five  thousand 
dollars  contio'ncs  in  his  favor  as  to  all  pre-existing  debts  contracted 
before  the  death  of  the  wife,  and  during  the  existence  of  the  home- 
stead.   (Robinson  v.  Dougherty,  289.) 

HUSBAND  AND  WIFE. 

1.  Aqrxkxxnt   roR  Skparatiok— Rrlrass  or  Rxqht  or  8vocsBsroH.->An 

agreement  for  separation  lietween  a  hnsband  and  wife,  made  in  pur- 
suance of  a  compromise  of  an  action  for  a  divorce,  providing  for 
a  division  of  property  between  them,  and  containing  a  mntnal  re- 
leai<e  "from  all  obligations  for  the  future  acts  and  debts  of  each 
other,"  and  an  individual  release  each  to  the  other  from  the  then 
existing  debts  and  obligations  of  each,  but  not  oontaining  a  re- 
lease, in  terms,  by  either  one,  of  claims  upon  the  future  acquisi- 
tions of  the  other,  nor,  in  terms,  any  release  by  either  one  upon 
the  estate  of  the  other  in  case  of  death,  does  not  amount  to  a  waiver 
or  release  by  either  of  the  right  to  succeed  to  ali  or  any  portion  of 
the  other's  estate.    (Estate  of  Jones,  499.) 

2.  EsTATK  OF  DscxASBD  PxBSOK— AppBARANCS  or  Attorkbt.— In  a  proceed- 

ing for  a  distribution  of  such  a  wife's  estate,  instituted  by  the  hns- 
band, and  on  the  appeal  from  the  decree  therein,  the  public  admin- 
istrator, as  administrator  of  her  estate,  who  made  and  had  no  claim 
upon  the  estate  beyond  his  commissions,  was  not  an  adverse  party, 
nor  a  necessary  party  to  the  appeal,  and  the  attorney  who  appeared 
for  him  in  the  general  proceedings  of  the  administration  had  a 
right  to  appear  as  attorney  for  the  husband  in  the  proceeding  for  a 
distribution.     (Id.) 

See  Divorce. 

INJUNCTION. 

Mandatory  Injunctioh— Rbmovai.  of  Tradb  Signs  Pbndbntb  Litbl— The 
granting  of  a  mandatory  injunction  pending  the  trial  of  an  action, 
and  before  the  rights  of  the  parties  in  the  subject  matter  which  the 
injunction  is  designed  to  effect  have  been  definitively  ascertained, 
is  not  permitted  except  in  extreme  cases  where  the  right  thereto  is  clearly 
established,  and  it  appears  that  irreparable  injury  will  flow  from  the  re- 
fusal ;  and  in  an  action  to  enjoin  the  use  of  a  trade  name  a  mandatory 
injunction  to  compel  the  removal  of  trade  signs  by  the  defendants 
pendente  ^ite  is  erroneous,  where  the  ultimate  rights  of  the  parties  cannot 


INJUNCTION  (Continued). 

be  determined  in  advance  of  the  trial  of  the  action.    (Ha^n  ▼.  Beth, 
330.) 
See  Contract,  13, 19;  Fence,  1;  Water  Front,  16;  Water  and  Water 
Rights,  !• 

INSOLVENCY, 

1.  Debt  Dischasqed  iw  Iksolvifcy— New  Promme— Cowbidebatiow.— When  a 

debt  has  been  discharged  by  proceedings  in  insolvency,  the  remedy 
to  enforce  the  payment  of  the  debt  is  gone,  but  the  moral  obligation 
to  pay  it  still  remains  and  is  a  good  consideration  for  a  new  prom- 
ise to  make  such  payment.    (Lambert  v.  Schmalz,  33.) 

2.  Action  upon  New  Pbomisb  — Proof    Required.  —  When  an  action  is 

brous^ht  to  recover  a  debt  discharged  in  insolvency,  it  must  be 
based  upon  the  new  promise,  and,  to  support  the  action,  it  must 
ai>pear  that  the  promise  was  clear,  distinct,  unconditional,  and  un- 
equivocal.    (Id.) 

8.  Evidence  of  New  Promise  — Statements  Prior  to  Dibcharox.  — Where 
there  was  evidence  of  repeated  promises  to  pay  the  debt  made  af- 
ter the  discharge  in  insolvency,  and  a  number  of  payments  were 
made  upon  it  by  the  defendant  thereafter,  statements  made  by  the 
defendant,  prior  to  the  discharge,  that  he  would  pay  plaintiff  every 
dollar  of  the  money,  though  not  constituting  such  a  promise  as 
would  remove  the  bar  of  the  discharge,  may  properly  be  considered 
as  supporting  the  evidence  of  promises  subsequently  made.     (Id.) 

4.  Note  for  Monet  Loaned— Oral  Promise -- Interest.  —  Where  the  debt 
discharged  was  a  note  given  for  money  loaned,  bearing  interest  at 
the  rate  of  two  per  cent  per  month,  a  clear  and  unconditional  oral 
promise  to  pay  the  debt  may  be  the  subject  of  an  action,  but,  in 
such  case,  the  indebtedness  only  bears  legal  interest  from  the  date 
of  the  promise.    (Id.) 

6.  Percentage.  —  No  percentage  can  be  recovered  by  the  plaintiff  in  such 
action.     (Id.) 

6.  Operation   of  Insolvent  Laws  —  Contract  with  Citizens  of  Other 

States.— The  insolvent  laws  of  one  state  have  no  extraterritorial 
operniion,  and  cannot  discharge  contracts  "with  citizens  of  other 
states,  unless  the  citizen  of  another  state  voluntarily  becomes  a 
party  to  the  insolvency  proceeding.     (Scamman  v.  Bonslett,  93.) 

7.  Contract  Made  between  Citizens  of  California  —  Removal  of  Cred- 

itor TO  Another  State— Action  in  this  State— Validity  of  Discharge. 
Although,  as  a  general  rule,  a  citizen  of  another  state,  who  has  not 
become  a  party  to  insolvency  proceedings  in  this  state,  is  not  bound 
by  such  proceedings,  or  by  the  discharge  therein;  yet,  where  it  ap- 
pears that  the  debtor  and  creditor  were  both  citizens  of  California 
at  the  date  of  the  contract,  and  that  the  contract  was  made  and  is 
payable  in  this  state,  it  seems  that,  in  an  action  brought  in  this 
state  by  the  creditor  to  enforce  such  contract,  a  certificate  of  dis- 
charge of  the  debtor  under  the  insolvent  law  of  this  state  enacted 
before  the  indebtedness  accrued,  is  a  valid  defense  to  the  action, 
even  though  the  creditor  had  become  a  resident  of  another  state 
after  the  making  of  the  contract.     (Id.) 
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8.  lirVOLUNTART  InsOLVEKCT— TBA.N8FZB  OT  STOBB  BT  IhSOLTXHT  FiBX— PbeT- 

SBA^CB  or  OttKDlTOB— COKTKMPLATIOM  OF  IHBOLVSNCY— FbAUD— Qu»- 
TIOK  or  VjLCT—tRlUJL  FaCIB  IfiVIOKHCZ— HxBUTTAL— bUPPOBT  or  FlKDIXflfl. 

XJpou  tlie  trial  of  a  petition  in  involuntary  insolvency  by  creditors  ot 
an  iusoiveut  firm,  charging  that,  within  thirty  days  next  preceding, 
the  firm  had  transferred  its  itock  in  trade,  and  the  fixtures  and  book 
accounts  of  its  store,  with  Intent  to  hinder,  delay,  and  defraud  the 
creditors  of  the  firm,  and  also  Ia  contemplation  of  insolvency,  where 
the  evidence  showed  that  the  transfer  was  made  to  one  creditor  in 
payment  for  borrowed  money,  and  did  not  exceed  the  debt  in  value, 
and  it  was  testified  that,  at  the  time  of  the  transfer,  there  was  no 
intention  to  hinder,  delay,  or  defraud  any  creditors,  and  that  the  firm 
and  each  partner,  though  insolvent  in  fact,  did  not  contemplate  insol- 
vency, or  intend  to  file  any  petition  in  insolvency,  the  question  of 
their  intent  to  make  a  fraudulent  preference  forbidden  by  the  Insol- 
vent Act,  is  a  question  of  fact,  and  not  of  law;  and,  although  the 
fact  that  the  transfer  was  out  of  the  usual  coarse  of  business,  was 
prima  facie  evidence  of  fraud,  yet  such  pHnta  facie  evidence  m'ght  be 
overcome  by  rebutting  evidence,  and  where  the  court  found  against 
any  intent  to  defraud,  and  against  any  contemplation  of  insolvencyt 
at  the  time  of  the  transfer,  and  refused  an  adjudication  of  insol- 
vency under  the  petition,  its  findings  and  judgment  cannot  be  disturb- 
ed upon  appeal  for  insufficiency  of  the  evidence.  (Matter  of  Muller 
A  Kennedy,  432.) 

9.  RiQRT  or  Xnsolvsnt  Dxbtob  to  FBErxB  Gbxditobs.  — Except  as  limited 

by  the  statute,  an  insolvent  debtor  may  lawfully  make  preferencei 
among  his  creditors,  even  to  the  extent  of  transferring  all  of  hit 
property  to  one  creditor  to  the  exclusion  of  others;  and  a  conveyance 
of  property  which  pays  one  creditor  a  just  debt  and  nothing  more, 
is  not  fraudulent  per  «e  against  other  creditors  of  the  insolvent  debt- 
or, and  can  only  be  attacked  by  showing  that  it  Ib  in  violation  of  the 
Insolvent  law.  (Id.) 
See  Judgment,  1. 

INSTRUCTIONS. 

1.  Becovkbt    Ltmitbd  to  ALLBaATiom  or  GoKPLAnrr  —  KoBcoimiABCB 

WITH  Condition  or  Axbnuxbnt— Instbuctioh  Pbopbblt  RBrusBD.— 
There  can  be  no  recovery  beyond  the  allegations  of  the  complaint 
without  an  amendment;  and  where  an  amendment  was  condition- 
ally granted,  and  the  condition  was  not  accepted  by  the  plaintiff,  it 
is  proper  to  refuse  to  instruct  the  jury  in  such  a  manner  as  to  per- 
mit the  rerovery  of  a  greater  sum  than  that  averred  in  the  coBh 
plaint.     (Wise  v.  Wakefield,  107.) 

2.  Goods  Furnished  bt  Dbfendant  on  Ordeb  or  Agent  or  PiAnmns— 

Ghabqb  to  Third  Parties— RErnsAL  or  Instructions— Instructioh  Ur 
BEADT  Given— Presumption  or  Fact.— Where  defendant  claimed  credit 
against  plaintiffs  for  goods  furnished  to  third  persons  on  order  of 
plaintiffs*  agent,  some  of  which  were  charged  directly  to  the  per- 
sons receiving  them,  an  instruction  requested  by  the  plaintiffs  that 
the  jury  should  not  consider  such  items  if  furnished  by  the  agent 


INSTRUCTIONS  (Oontiniied). 

on  his  iiidiyidual  responsibility  was  properly  refused,  where  it  was 
given  in  another  instruction  asked  by  plaintiffs;  and  a  further  in- 
Btruction  requested  by  them  that  if  the  goods  were  charged  in  the 
books  of  defendant  to  the  persons  who  received  the  same,  "then  the 
presumptions  are  that  defendant  furnished  the  same  to  said  parties 
on  their  own  account,  and  not  to  the  plaintiffs/'  was  properly  re- 
fused, because  declaring  to  the  jury  a  mere  presumption  of  fact. 
(Id.) 
Bee  Banks,  6;  Criminal  Law,  2;  6,  11,  15-18,  25,  30-32,  42,  48,  50- 
68,  67,  72,  74,  83,  84;  Libel,  3. 

INTEREST.    See  Insolvency,  4. 

INTERNAL  REVENUE.    See  Consideration,  1-3. 

INTERNATIONAL  LAW,     See  Consuls.  1« 

JUDGMENT. 

L    FOBECLOSURB    OF    MOBTOAOB  —  InSOLYBNCY    OF    MoRTOAGOB— CoMPLAINT 

AND  Decreb  not  Establishing  Personal  Liability— Void  Amendment 
— Obdeb  Quashing  Execution— Reasons  for  Obdkb  Immatebial.— Where 
the  complaint  upon  the  foreclosure  of  a  mortgage,  made  between 
citizens  of  this  state  to  secure  a  note  made  payable  therein,  averred 
that  the  mortgagor  had  been  declared  an  insolvent,  and  did  not  aver 
that  the  mortgagee  was  a  nonresident  of  the  state,  and  did  not  pray 
for  any  judgment  for  deficiency  against  the  mortgagor,  and  the  com- 
plaint failed  to  make  a  case  entitliDg  the  plaintiff  to  a  decree  de- 
claring the  defendant  personally  liable,  and  where  the  decree 
omitted  to  establish  any  personal  liability,  an  ex  parte  amendment, 
made  more  than  seventeen  months  after  the  entry  of  the  final  de- 
cree, establishing  the  personal  liability  of  the  mortgagor,  and  di- 
recting the  clerk  to  docket  a  deficiency  judgment  against  him,  is 
without  jurisdiction  and  void;  and  an  order  quashing  executions 
upon  such  deficiency  judgment  must  be  affirmed,  regardless  of  the 
reasons  upon  which  the  snperior  court  may  have  based  such  order. 
(Scamman  v.  Bonslett,  93.) 

2-  Notice  of  Motion  to  Amf^ttj— Amendment  without  Notice,- Although 
a  court  may  at  any  time,  with  or  without  notlcaf  amend  a  ju<^giimnt 
where  the  record  diHc1oi^e^  that  the  judgment  of  the  court  waa  not 
correctly  given,  or  where  clerical  mij^priaiona  have  occurred,  of  which  the 
record  alTortls  the  evidence,  yet,  when  an  inspection  of  the  record  does 
not  show  th(5  error,  and  resort  musit  be  htid  to  evidence  aliunde,  notJc?e 
must  be  given  of  a  motion  to  amend  the  judgment  to  the  parties  afTect^d 
thereby;  and  where  an  amentlment  la  innde  U>  a  judgment  in  matter  of 
Bnbstance,  whereby  it  in  marie  to  grant  relit*f  different  from  that  granted 
when  it  was  rendered,  It  is  absolutely  void  as  against  a  party  havijig  no 
notice  of  the  application  to  amend  it.    (Id.) 

3.  TiMR  FOH  Amkndmknt  OF  JuDOMKST.  — A  ttiotion  to  amcud  a  jucfgment 
where  the  rocflrd  rioes  not  disclose  the  error,  must  be  made  upon 
notice  within  six  monthw,  eat  nop  t  m  cafceB  where  persotiaJ  service  of 
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JUDGMENT  (CoQtiDQed). 

Bummons  has  not  been  had,  in  which  caaea  the  oonrt  may  grant  re- 
lief within  one  year  after  the  entry  of  the  judgment.    (Id.) 

4.  Limits  or  Powsb  to  Amsnd  JunoMaNT  — Bbvisioh  IicPBorKB  —  Chavgb 
Umauthobizbd  at  Datb  or  Bbtbt.— Amendmenta  of  judgments  can  only 
be  allowed  for  the  purpose  of  making  the  record  conform  to  the 
truth,  and  not  for  the  purpose  of  reTising  and  changing  the  judg- 
ment; and  where  the  proposed  addition  is  a  mere  afterthought,  and 
formed  no  part  of  the  judgment  aa  originally  intended  and  pro- 
nounced, it  cannot  be  brought  in  by  way  of  amendment;  and,  in  the 
absence  of  express  statutory  authority  so  to  do,  no  court  can  amend 
its  judgments  so  as  to  include  in  them  provisions  which  it  could  not 
have  inserted  at  the  date  of  the  original  entry  of  the  judgment,    (id.) 

5*  Mabdatb  raoM  Bufrbmb  Court  or  tub  Unitbd  Btatbs— Practigb— 6tbik- 
uro  Oct  Usblbss  Orobb.— The  action  of  this  court,  upon  the  preaenta- 
tion  of  a  writ  of  mandate  from  the  supreme  court  of   the    United 
States,  is  limited  by  the  directions  found  in  the  writ;  and  where  the 
mandatif  contains  no  reference  to  the  afiSrmation  of  the  judgment 
tlieretofore  rendered  by  this  court  in  the  cause  therein  specified,  it 
is  nseloAS  for  the  court  to  reaffirm  its  order  of  judgment,  and  an  order 
reaffirming  it  will  be  stricken  from  the  record.    (Estate  of  Blythe, 
347.) 
See  Appeal,  2-5,  7-9,  13;  Certiorari;  Consideration,  2;  Consuls,  6; 
Contempt,  1;  Divorce,  1,  2;  Ejectment;  Justices*  €k>urts;  Munici- 
pal Corporations,  22;  Partition,  2-5;  Public  Officers,  7,  11;  Be- 
ceiver. 

JUDICIAL  NOTICE.    See  Attorney  General,  3. 

JURISDICTION.    See  Certiorari;  Oonsula;  Eminent  Domain,  2;  Jos- 
tice's  Court 

JURY  AND  JURORS.    See  Appeal.  8;  Criminal  Law,  19,  22. 

JUSTICB*S  COURT. 

Action  upon  Btockholdbbs'  LiAFiLrrr— Pboof  abd  Judgicbbt  agathst  Db- 
rAULTiNG  DBrBNDANT— Trial  as  to  Answbribq  DarBifDAKTS— Sbvbral 
JuDaMBMTS—JuRisDicTioB— Mandamus. — In  an  action  in  the  justice's  oonrt 
against  a  number  of  stockholders  of  a  corporation  to  enforce  their  indi- 
vidual liability  for  the  indebtedness  of  the  corporation  to  the  plaintiff, 
there  may  x>ossibly  be  as  many  diverse  issues  made,  and  as  many  trials 
had,  resulting  in  several  judgments,  as  there  are  several  defendants;  and 
proof  made  and  judgment  rendered  against  a  defaulting  defendant  can- 
not operate  as  a  dismissal  of  the  action  against  answering  defendants,  or 
affect  the  jurisdiction  of  the  court  to  try  the  cause  as  to  them;  and  man- 
damus will  lie  to  compel  the  justice  to  proceed  with  such  tiiaL  (Grim- 
wood  ▼.  Barry,  274. 
See  Certiorari,  1. 

LANDLORD  AND  TENANT. 

1.  Parol  Lbasv  fob  Ybabs  — Aorictjltubal  Lawd— Awkttal  Rbbt— Tbbaitct 
fbomTbabto  Tbar— a  parol  leasefor  five  years  is  void,  and  no  rights  are 


LANDLORD  AND  TENANT  (Continued). 

fixed  by  its  terms;  bat,  when  entry  it  made  under  it,  the  tenancy  is 
either  at  will,  or  from  month  to  month,  or  from  year  to  year,  according  to 
the  circumstances  of  the  case;  and  where  the  land  is  agricultural,  and 
the  rent  is  to  be  paid  annually,  and  is  in  fact  paid  to  the  lessor  and  ac- 
cepted by  him  as  annual  rent,  the  holding  is  from  year  to  year.    (Phelan 
▼.  Anderson,  504. 
2.  EjBCTMKivT  —  Pbsmaturx  Actioit  bt  Lxsbob—  Rkcxipt  or  ANifXTAL  Rkkt— 
CoNFLicnno  Evidknoe— Appeal.— An  action  of  ejectment  will  not  lie  in 
favor  of  a  lessor  who  has  received  annual  rent  under  a  void  parol 
lease,  before  the  expiration  of  the  year  for  which  the  rent  was  re- 
ceived; and  where  the  evidence  upon  the  question  of  the  receipt  of 
rent  for  that  year  is  coisflicting,  and  the  verdict  was  against  the 
plaintiff,  the  finding  of  the  jury  as  to  that  fact  is  controlling  upon 
appeal.     (Id.) 
8.  Action  by  Executrix  —  Power  to  Rekt  Premises  —  Receipt  of  Rent— 
Estoppel.— An  executrix  who  has  received  annual  rent  from  a  tenant  from 
year  to  year,  who  entered  into  possession  of  premises  belonging  to 
the  estate  of  the  decedent  under  a  parol  lease  from  the  executor, 
cannot  maintain  an  action  of  ejectment  to  oust  the  tenant  before 
the  expiration  of  a  year  for  which  annual  rent  was  received,  upon 
the  alleged  irround  that  the  executrix  had  no  power  to  lease  the 
premises  without  the  consent  of  the  court  in  which  the  administra- 
tion was  pending.     (Id.) 
4.  Evidence  —  Complaint  in  Anotber  Action  —  ALLEaATioN  or  Individual 
Ownership— Harmless  Ruling.- The  admission  in  evidence  in  an  action 
of  ejectment  brought  by  an  executrix,  of  a  complaint  Hied  In  an- 
other action,  averring  individual  ownership  in  the  same  plaintiff, 
conceding  it  to  be  erroneous,  is  not  prejudicial, where  it  is  conceded 
upon  both  sides  that  the  administration  is  not  concluded,  and  that  no 
distribution  has  been  had,  and  all  other  statements  in  such  pleading 
were  in  support  of  the  testimony  of  the  executrix.    (Id.) 
6.  Chanqb  in  Amount  or  Annual  Rent— Number  or  Leases— Question  or 
Fact— Prejudicial  Instruction.— Where  there  was  evidence  for  the  plain- 
tiff tending  to  show  that  the  amount  of  annual  rent  specified  in  the 
original  parol  lease  was  changed  and  Increased  by  consent  of  the 
parties  for  the  ensuing  years,  and  that  the  defendant  was  in  partial 
default  of  rent  for  the  year  in  which  the  action  was  brought,  it 
was  a  question  of  fact  essential  for  the  jury  to  aetermine  as  to  the 
number  and  character  of  the  leases  entered  into  between  the  parties, 
and  an  instruction  that  the  only  lease  established  was  the  original 
parol  lease  for  years,  under  which  the  defendant  entered  into  pos- 
session, at  a  specified  annual  rental,  is  prejudicially  erroneous,  as 
touching  upon  a  matter  of  fact,  and  taking  from  the  jury  the  evidence 
for  the  plaintiff  as  to  the  change  in  the  terms  of  rental.     (Id.) 
6.  Lease-^Title  or  Permanent   Buildings.  —  Where  leases  of  land  for  a 
term  of  years  contained  no  covenant  or  provision  that  the  lessees 
might  remove  buildings  erected  by  them  during  the  term,  upon  per- 
manent foundations  embedded  in  the  soil,  nor  that  the  lessor  would 
*  purchase  or  pay  therefor,  and  such  buildings  remain  on  the  land 
until  after  the  expiration  of  the  leases,  they  are  part  of  the  realty, 
and  belong  to  the  owner  of  the  land.    (Board  of  Education  of  City 
and  County  of  Sau  Fraucisco  v.  Grant,  39.) 
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LANDLORD  AND  TENANT  (Coniinoed). 

7.  LxASB  OF  School  Lots  bt  Oitt— ADVEBTiBSMXirr  bt  Sxtpkbyisobs— Pro- 

vision FOB  RsMOTAL  HOT  Bmbodibd  IS  Lbasb.— Where  a  nodoe  pub- 
lished by  order  of  the  board  of  supenrison  in  advertising  for  pro- 
posals to  lease  school  lots  provided  that  all  improvements  on  the 
lots,  unless  purchased  or  paid  for  by  the  city  and  coonty,  should  be 
removed  at  the  expiration  of  the  lease  by  the  owners  thereof,  etc^ 
bnt  no  such  provision  was  inserted  in  the  leases  authorized  to  be  ex- 
ecuted by  the  mayor,  such  provision  does  not  form  part  of  the  lease, 
and  the  rights  of  the  parties  must  be  measured  alone  by  the  terms 
of  the  lease.    (Id.) 

8.  Pbbliminabt    Negotiations— Legal    Effect    of    Lbasb— Absbhcb    of 

Fraud  or  Mistake.— Preliminary  negotiations  leading  up  to  a  lease,  and 
not  embodied  in  it,  constitute  no  part  of  the  final  binding  contracts 
of  the  parties,  and  the  legal  effect  of  the  lease  cannot  be  changed 
by  reference  to  such  preliminary  negotiations,  in  the  absence  of  a 
charge  of  fraud  or  mistake.     (Id.)  j 

Sve  Vendor  and  Vendee.  I 

LEASE,    See  Municipal  Corporations,  12-22. 

LIBEL. 

L  Absxncb  of  Express  Maliob— 0>xpxn8atort  Daxaqsb— (}ood  Faith 
AND  Reasonable  Garb  Pertinent  Onlt  to  Pcnitive  Damages.— Where 
there  is  an  absence  of  express  malice  in  the  publication  of  a  UImI. 
there  being  neither  a  willful  intent  to  injure  the  plaintiff  nor  gross 
carelessness  in  the  publication,  the  recovery  is  limited  to  compensa- 
tory damages;  and  the  questions  of  good  faith  and  reasonable  care 
are  pertinent  only  where  the  question  of  punitive  damages  is  in- 
volved, and  not  where  the  inquiry  is  confined  to  compensatory  dam- 
ages, which  may  be  recovered  without  regard  to  the  good  faith  or 
caution  which  attended  the  publication.     (Taylor  v.  Hearst,  366.) 

2.  Appeal— Law  of  Case— Express  Malicb  Eliminated— Second  Trial — 

Impertinent  Evidence.— Where,  upon  a  former  appeal,  the  question 
of  express  niulice  was  entirely  removed  from  the  case,  so  that  plain- 
tifiTs  recovery  was  limited  to  compensatory  damages,  evidence  of- 
fered upon  the  second  trial  addressed  to  the  good  faith  of  the  publi- 
cation, and  to  the  negligence  of  the  publisher,  is  properly  ruled  out; 
as  not  being  pertinent  to  the  inquiry.    (Id.) 

3.  Instructions— Good  Faith  and    Reasonable   Cabb— Damagxb— Ebbob 

wiTHotrr  Injury.— Where  the  court  instructed  the  jury  as  matter  of  law 
that  punitive  damages  could  not  be  awarded  for  the  publication  of 
the  libel  in  question,  an  Instruction  as  to  the  nature  of  good  faith, 
and  reasonable  care,  which  could  only  be  pertinent  where  punitive 
damnges  are  involved,  and  had  no  bearing  upon  the  facts  of  the  case, 
is  error  without  injury.    (Id.) 

4.  Amount  of  Gompenbatort  Damages.- An  award  of  five  hundred  dollan 

for  compensatory  damages  for  the  publication  of  a  libel  without  ex- 
press malice  cannot  be  regarded  as  excessive.    (Id«) 


LIEN. 

1.  AcnOir— SfBCIVTC    PsBFOBSKAVCX    OT    OONTBACr—FOBBOLOSTniX     ] 

JuBisDicTxoif  ov  Bquitt-^Ssttlbmbnt  ov  Adkinibtratbiz  m 

YIYIKO    PaBTNEB—CoWVBTAIICB— AflBUMPnOH  OF    FiBM  DeBT—  I 

Pbopibtt  CJonyetbd.— a  oonrt  of  equity  has  juriadldaon  of  ai  i 
the  specific  performance  of  a  contract,  and  for  the  foreclosun 
npon  real  property  conveyed  by  the  administratrix  of  a  deceat  i 
to  the  surviying  partner,  under  a  written  agreement  of  settleme : 
them,  which  was  approved  by  the  probate  court,  and  by 
of  which  it  was  agreed,  among  other  things,  that  the  survi' ' 
ner  should  assume  and  pay  the  notes  of  the  firm  to  a  ban 
indebtedness  was  made  a  charge  or  lien  upon  the  property  • ! 
and  it  is  immaterial  to  the  jui-isdiction  of  equity  to  enforce 
in  such  case,  whether  the  action  for  specific  performance  of  i ; 
ment  could  be  maintained  alone  or  not.    (Kreling  v.  Kreli: 

2.  Pbincxfal  and  Subbty— Action  by  Subxtt   to    Enfobcs  Pi 

Principait— Pkkyious  Patmknt  not  Essential.— By  the  assu[ 
the  firm  notes  to  the  bank  by  the  surviving  partner,  he  bei 
principal  debtor,  as  between  himself  and  the  estate  of  the 
partner,  and  that  estate  became  a  surety;  and  the  adminis : 
that  estate  was  authorized  to  bring  an  action  to  enforce  pa 
the  notes  by  the  principal  without  first  making  payment  hei; 

3.  OoNSTBUcrioN  OF  AaBBEMXNT— Gbsation  OF  LiEN.— A  lien  is  a  (i 

posed  upon  specific  property  and  may  be  created  by  centre 
parties,  or  by  operation  of  law;  and  the  provisions  of  au  u, 
that  property  to  be  conveyed  by  the  administratrix  of  the 
partner  to  the  surviving  partner  was  to  be  chargeable  only 
debts  of  the  firm,  excepting  an  indebtedness  to  a  bank,  \i 
surviving  partner  agreed  to  assume  and  pay,  are  to  be  con! 
making  the  payment  of  that  indebtedness  a  charge  or  lien 
property  conveyed,  and  such  charge  or  lien  was  not  rem 
effectual  by  the  fact  that  the  property  hp.d  not  been  convev( 
date  of  the  agreement,    but  the  Hen  agreed  for  attached 
time  of  the  conveyance  of  the  property  pursuant  to  the  ten: 
agreement.    (Id.) 
See  Taxation*  7.  8. 

MANDAMUS. 

1.  Insuffictent  Petition  — Substitution  of  Attorneyb— Noncii 
TioN— Presumption.— A  petition   for  a  writ  of   mandate  to 
superior  judge  to  make  an  order  of  substitution  of  attorneys  1 
pending  before  him,  upon  the  application  of  the  client  after 
the  attorney  of  record,  without  his  consent  filed  or  entered 
minutes,  is  insnfilcient  to  justify  the  issuance  of  the  writ, 
does  not  state  or  show  that  written  notice  of  the  motion  for 
stitiition  was  served  upon  the  attorney  of  record  at  least 
before  the  hearing;  and,  as  every  intendment  is  in  favor  of 
larity  and  propriety  of  the  order  made,  it  must  be  presume 
the  contrary  is  not  made  to  appear,  that  the  court  properly  < 
its  discretion  to  deny  the  motion  for  insnfilclency  of  sac 
(Bundberg  t.  Belcher,  689.) 
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MANDAMUS  (Continuad). 

2.  Wbit,  Whsn  aud  Whbv  vot  Axlowxd-Judiciai.  I>i80URiov.— Wliil* 
the  writ  of  mandate  will  lie  to  compel  jadicial  action*  and  in  iome 
insttinces  even  specific  action,  and  is  an  appropriate  remedy,  in  a 
proper  case,  to  compel  the  substitution  of  attorneys,  it  may  not  be 
invoked  to  require  a  judicial  officer  to  act  in  a  particular  way,  unless 
it  appears  by  necessary  legal  deduction  from  the  facts  stated  that 
the  aggrieved  party  has  been  denied  a  right  which  it  was  the  plain 
legal  duty  of  the  olUcer  to  grant  and  without  his  proper  discretion 
to  refuse;  and,  as  the  requirement  of  an  order  of  court  substituting 
attorneys  upon  application  of  the  client  involves  judicial  action,  the 
requirement  of  a  notice  as  the  basis  of  such  order  implies  at  the  very 
least  the  exercise  of  sufficient  discretion  to  determine  whether  the 
proper  notice  was  given.    (Id.) 

t.    AVKBMENT  or  OoiTTIlf UANCBS   OF  HbARINQ— APPBABAVCX  OF  AtTOBHXT  HOT 

Shown.— An  averment  in  the  petition  for  the  writ  of  mandate  that  the 
motion  for  the  substitution  of  attorneys,  **after  several  continuances, 
came  on  regularly  for  hearing,*'  does  not  supply  a  defect  in  the  peti- 
tion in  not  showing  sufficient  notice  of  the  hearing,  where  it  is  not 
alleged  that  tbe  attorney  of  record  appeared  at  any  of  the  continu* 
ances  or  at  the  final  hearing.    (Id.) 

8ee  Counties,  3;  Justices'  Court;  Municipal  Gorporationa,  4^  0; 
Taxation,  11. 

MAP.    See  Partition,  1,  2. 

MASTER  AND  SERVANT.    See  Negligence,  1-7. 

MEASURE  OF  DAMAGES.    See  Damages. 

MECHANICS'  LIEN. 

L  Consolidated  Mining  Claiks— Opkbation  as  Onb  Mim— Clatmb  of 
LiBN.— Mining  claims  severally  located  on  the  same  ledge  and  con- 
solidated in  one  mining  company,  and  worked  by  it  as  one  mine, 
may,  for  the  purposes  of  the  mechanics'  lien  law,  be  regarded  and 
treated  as  a  single  claim,  and  declared  on  as  such;  and  claims  of  lien 
may  be  filed  upon  the  property  as  a  whole,  without  specifying  the 
particulnr  claim  or  location  upon  which  work  was  done,  or  the  amount 
due  for  labor  on  each  claim,  although  the  Hen  claimant  worked  on 
more  than  one  location.    (Hamilton  v.  Delhi  Mining  Company,  14.S.^ 

t.  Finding  as  to  Opxration  op  Claims— Conclusion  op  Pact  among  Cok- 
cLUsioNs  OF  Law. — A  Hnding  that  the  claims  were  operated  as  one  mine 
is  none  the  less  a  conclusion  of  fact,  because  placed  among  the  con- 
elusions  of  law;  and  whether  it  is  regarded  as  an  independent  finding 
of  fact,  or  a  deduction  from  specisl  facts  found,  is  immaterial, 
where  the  special  facts  found  are  sufficient  to  support  the  conda- 
sion  of  fact.     (Id.) 

t.  CONTBACTS  WITH  OWNBBS  OF  SbVBBAL  LOCATIONS— OoVBOLIDATTOF  NOT 
AUTHOBISSBD  BY  OWNEBS— EnOWLBDGB  OF  FaCTS— AbSBNCB  OF  NOTICB  TO 

Lien  Claimants— Ertoppbl.— Where  the  owners  of  the  several  locations 
made  several  contracts  with  one  person  to  sell  to  him  their  respec- 
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MECHANICS'  LIEN  (Continued). 

tlve  claims,  with  the  right  in  him  or  his  assigns  to  work  each  claim 
during  the  existence  of  the  contract  therefor,  and  such  person  or- 
ganized a  mining  company,  to  which  all  of  the  several  contracts 
were  assigned,  and  the  consolidated  claims  were  worked  by  it  as 
one  mine,  to  the  knowledge  of  the  owners  of  the  several  locations, 
and  with  the  purpose  and  effect  of  enhancing  the  value  both  of  the 
property  as  an  entirety,  and  of  each  of  the  several  locations  em- 
braced therein,  the  absence  of  express  authorization  for  such  con- 
solidation in  the  several  contracts  is  immaterial,  and  such  owners 
are  to  be  deemed  to  have  authorized  the  improvement  for  that  pur- 
pose, within  the  provisions  of  section  1192  of  the  Code  of  Civil  Pro- 
cedure, in  the  absence  of  the  posting  of  the  notice  required  by  that 
section,  that  they  would  not  be  responsible  for  such  work;  and  they 
are  estopped,  as  against  lien  claimants,  from  objecting  to  want  of 
authority  for  the  consolidation.    (Id.) 

i.    MOBTQAGB  BT  OWNBBS  AND  JUDGHEKT    LiBN    SUBOBDIMATB  TO    LaBOBXBS' 

Liens.— A  mortgage  executed  by  the  owners  of  the  several  mining  loca- 
tions prior  to  the  commencement  of  work  upon  the  improvement  of 
the  consolidated  claims  as  one  mine  by  the  mining  company,  but 
not  recorded  until  after  the  cessation  of  such  work,  is  subordinate 
to  the  liens  of  laborers  employed  thereupon  by  the  mining  com- 
pany, having  no  notice  or  knowledge  thereof,  as  is  also  a  judgment 
lien  docketed  against  such  owners  subsequently  to  such  work.  (Id.) 
6.  Lease  of  Machinebt  and  Implements— Option  to  Pubchase— Title  in 
Lessob— N0NU8B  IN  Mine— Liens  not  Opbbativb.— Where  the  mining 
company  held  a  lease  of  certain  mining  machinery  and  implements 
belonging  to  another  company,  at  a  fixed  rental,  with  option  to  pur- 
chase, with  a  provision  that  title  should  remain  in  the  lessor  until 
the  purchase  money  was  paid,  such  portion  of  the  machinery  and 
implements  as  were  not  used  in  the  working  or  developing  of  the 
mine,  nor  in  any  manner  affixed  thereto,  are  not  part  of  the  realty, 
nor  subject  to  the  liens  of  laborers  upon  the  mine.     (Id.) 

6,  Descbiption  of   Wobk— Ebection  of  Building. -Where  the  work  for 

which  a  claim  of  lien  was  filed  consisted  of  the  almost  entire 
demolition  of  an  old  house,  and  the  building  of  a  substantially 
new  structure  in  its  place,  it  is  sufficient  to  describe  the  work 
in  the  claim  as  the  "erection"  of  a  house,  although  a  small  part  of  the 
old  building  was  embodied  in  the  new.    (Ward  v.  Crane,  676.) 

7.  Completion  of  Wobk— Dischabgb  of  Contbactob.— Where  a  mechanic, 

engaged  by  the  day  to  erect  a  building,  under  the  control  of  the 
owner,  is  discharged  by  him  when  the  work  was  on  the  verge  of  full 
and  actual  completion,  the  owner  undertaking  to  finish  it,  such  dis- 
charge is  equivalent  to  an  acceptance  of  the  work  as  a  completed  con- 
tract for  the  erection  of  the  building,  and  the  notice  of  lien  may  be 
properly  filed  at  any  time  within  thirty  days  thereafter.     (Id.) 

8..    FOBECLOSUBE    OF    LlEN— FiNDING — SlZE    OF   LoT— USE    AND  OCCUPATION.— 

In  an  action  to  foreclose  a  mechanic's  lien,  a  finding,  following  the  al- 
legation of  the  complf^int,  on  which  no  issue  was  raised  by  the  an- 
swer, that  all  the  lot  on  which  the  building  was  erected  was  neces- 
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MECHANICS*  LI£N  (Continaed). 

sary  to  the  "convenient  use  and  enjoyment"  thereof,  will  be  construed 
to  mean  "convenient  use  and  occupatioo,"  and*  in  the  absence  of  evi- 
dence as  to  the  size  of  the  lot,  it  will  be  presumed,  in  support  of  the 
judfifment,  that  the  whole  of  it  is  necessary  for  the  convenient  ase 
and  occupation  of  the  dwelling.    (Id.) 

MINES  AND  MINING. 

1.  OoBPOBATioNs— General  Powkb  to  Pubohass— Pbesumptiov— Bubdkb  or 

Psoor  AS  to  Exception.— Every  corporation  is  presumed  to  have  power  to 
purchase  and  hold  real  estate,  and  if  there  is  anything  in  its  char- 
ter, or  the  business  in  which  it  is  engaged,  or  the  law  under  which 
it  is  organized,  abridging  this  power,  it  must  be  shown  afflrmatiTely 
by  the  person  assailing  its  title,  else  a  conveyance  to  it  will  be 
deemed  valid.    (Granite  Gold  Mining  Co.  v.  Maginness,  131.) 

2.  PuBCHAsx  OF  Mining  Claim  bt  Mining  Cobpobation— Assent  or  Stock- 

HOLDXBS— CONSTBUCTION    OF  StATUTB—'*  ADDITIONAL  MlNlNO  GbOUNS" — 

Pboof  RsQUiBED.—The  general  presumption  of  the  power  of  corporations 
to  buy  and  sell  real  property  must  prevail  in  case  of  a  mining  cor- 
poration, except  in  those  cases  where  the  facts  appearing  of  record 
show  affirmatively  that  the  case  is  one  within  the  restrictions  of 
the  act  of  April  23,  1880,  for  the  further  protection  of  stockholders 
in  mining  companies;  and  where  a  mining  corporation  purchases  a 
mining  claim,  formal  assent  of  the  stockholders  is  not  required  in 
order  to  the  validity  of  the  conveyance  to  it,  unless  it  afflrmatively 
appears  that  the  corporation  already  has  mining  ground  prior  to  the 
purchase  and  that  the  purchase  is  of  "additional  mining  ground." 
(Id.) 

8.    CONVBTANCB  AT  ObOANIZATION  OF  MINING    GOBFOBATION— OONSIDXBATION 

FOB  Stock.— Where  it  appears  that  a  oonveyance  of  a  mining  claim  was 
made  to  a  mining  corporation  at  the  time  of  its  organization,  in 
consideration  of  the  issuance  of  its  stock  to  the  grantors  in  the 
conveyance,  it  is  to  be  inferred  that  the  corporation  then  owned  no 
other  mining  ground,  and  that  the  copveyance  is  valid  without  for- 
mal action  of  the  stockholders.  (Id.) 
See  Mechanics'  Lien,  1-6, 

MISTAKE.    See  Partition.  2,  3,  6. 

MORTGAGE. 

1.  Action  to  Dbtxbminb  Pbiobitt— Pbiob  Rboobdatioit  of  Sxoond  Mobt- 
gagb—Noticb— Findings— Omission  to  Find  upon  Gonstbuctivb 
Koticb— Facts  Putting  upon  Inquibt— AppEAL.->In  an  action  to  deter- 
mine the  priority  of  plaintiff's  mortgage,  which  was  first  executed, 
over  defendant's  mortgage  upon  the  same  property  which  was  later 
in  execution,  but  prior  in  recordation,  where  there  was  evidence 
upon  the  question  of  constructive  notice,  which  it  was  necessary 
for  the  trial  court  to  pass  upon,  and  to  determine  whether  the  de- 
fendant did  or  did  not  have  actual  notice  of  circumstances  suffi- 
cient to  put  a  prudent  man  upon  inquiry  as  to  the  fact  of  the  ex- 
istence of  the  prior  mortgage,  of  which  he  might  have  learned  by 


MORTGAGE  (Coutiuued). 

prosecuting  such  inqairy  by  ordinary  diligence  and  understanding, 
it  is  not  sufficient  for  the  court  to  find  that  the  defendant  had  no 
actual  notice  of  its  existence,  but  the  question  of  constructive  notice 
thereof  must  also  be  passed  upon,  and,  in  case  of  omission  to  find 
thereupon,  a  judgment  in  favor  of  the  defendant  must  be  reversed 
upon  appeal.     (Prouty  v.  Devin,  258.) 

2.  Bank  — Gbneral  Deposit  Cannot  bb  Applied  to  Mobtgaqb  Indbbtbd- 
BBSS.— Under  section  726  of  the  Code  of  Civil  Procedure,  providing 
that  **there  shall  be  but  one  action  for  the  recovery  of  any  debt 
....  secured  by  mortgage/'  a  bank,  holding  a  debt  secured  by  a 
mortgage,  cannot  apply,  in  reduction  or  cancellation  of  the  debt,  a 
claim  due  by  it  to  the  mortgagor,  founded  upon  a  general  and  or- 
dinary deposit  of  money  with  it  by  the  mortgagor.  (McKean  v.  Ger- 
man-American Savings  Bank,  334.) 

8.  Bbtoff— Cross  Dbhands.— In  an  action  to  recover  such  a  deposit,  the 
bank  is  not  entitled,  under  section  438  of  the  Code  of  Civil  Proced- 
ure, to  set  off  the  amount  due  it  on  the  mortgage  indebtedness,  nor  are 
such  cross-demands  deemed  to  be  compensated,  as  far  as  they  equal  each 
other,  under  section  440  of  such  code.    (Id.) 

4.  Forbclosubb— Mobtgaqbb  in  Possession— Averment  of  Rental  Value — 

Evidence.— In  an  action  to  foreclose  a  mortgage,  by  a  mortgagee  who 
who  had  been  in  possession  of  the  mortgaged  premises,  an  averment 
in  his  complaint  "that  the  rents  and  profits  of  the  said  premises  for 
the  time  plaintiff  has  had  and  received  the  same  does  not  exceed 
three  hundred  dollars  for  the  first  year,  four  hundred  and  fifty  dol- 
lars for  the  second  year,  and  five  hundred  dollars  per  annum  for 
the  remaining  portion  of  the  time  which  plaintilf  pos-e^sed  the 
same,"  is  an  admission  that  the  rental  value  for  the  second  year 
was  four  hundred  and  fifty  dollars,  and  for  the  balance  of  said 
time  five  hundred  dollars  per  annum;  and  it  is  error  for  the  court, 
on  the  trial,  to  permit  the  plaintiff  to  introduce  evidence  showing  a 
less  rental  value  during  such  time;  and  a  judgment  based  on  a 
finding  of  a  less  rental  value  for  such  period  will  be  modified  on 
appeal  to  conform  to  the  pleading.     (Malone  v.  Roy,  512.) 

5.  Finding.— The  rental  value  of  the  premises  for  times  not  covered  by  such 

averment  is  not  concluded  thereby,  and,  where  the  evidence  as  to 
the  value  is  conflicting,  the  finding  thereon  will  not  be  disturbed, 
ad.) 
See  Ejectment;  Judgment,  1. 

MUNICIPAL  CORPORATIONS. 

1.  Municipal  Ordinance— Obstruction  of  Streets  Without  Permit— Refusal 
OF  Permit— Permit  to  Rival  Company- Posts  fob  Electric  Lightinu— 
Injunction— Remedy  to  Compel  Permit.— An  ordinance  which  requires 
a  special  permission  to  be  obtained  from  the  board  of  supervisors, 
before  the  streets  can  be  obstructed,  is  reasonable;  and  although  an 
electric  lighting  company  was  unjustly  refused  permission  to  erect 
posts  upon  the  streets  for  purposes  of  electric  lighting,  and  such  re- 
fusal was  an  unfair  and  unjust  discrimination  against  such  com- 
pany, and  in  favor  of  a  rival  company  to  which  such  permission  had 
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lOZ  mUNICIPAIi   VyOKPORATIONS. 

MUNICIPAL  CORPORATIONS  (Contioned). 

been  granted,  yet  au  injunction  wiil  not  lie  in  favor  of  the  company 
to  which  tlie  permit  wau  refqsed,  to  restrain  the  superintendent  of 
streets  and  the  city  from  interfering  with  the  erection  of  such  posts 
without  a  permit,  its  only  proper  remedy  being  to  compel  the  grant- 
ing of  a  permit  in  a  proper  case.  (Mutual  Blectric  Light  Co.  y. 
Ashworth,  1.) 
S.  Constitutional  Law— Ikya.lid  Statute— Mods  of  Patiko  Fsxb— Abr- 
TRART  Classification— Sfbcial  Lsgislation— Aooountability  of  Officm 
fob  Fbbb.— The  act  of  1883,  p.  127,  providing  and  regulating  the  manner 
of  receiving  and  paying  fees,  etc.,  in  cities  and  cities  and  counties 
having  a  population  of  over  one  hundred  thousand  inhabitants, 
and  prescribing  the  duties  of  ofllcers  with  reference  thereto, 
and  requiring  a  certificate  to  be  issued  by  an  officer  of  whom 
service  is  demanded,  to  be  delivered  to  the  treasurer  with  the 
required  fee,  and  that  a  receipt  for  the  money  from  the  treas- 
urer be  returned  to  such  officer  before  the  required  service 
can  be  performed,  is  not  intended  for  the  convenience  of  the 
public,  but  for  the  protection  and  security  of  the  municipality. 
Such  act  is  unconstitutional  and  invalid  for  being  based  upon  an  ar- 
bitrary distinction,  there  being  no  reason  why  attempted  protiction 
should  be  accorded  to  a  city  of  one  hundred  thousand  inhabitants, 
and  not  to  one  of  less  popuiation,  and  for  being  special  legislation  in 
a  case  where  a  ireneral  law  can  be  made  applicable,  and  also  for  vio- 
lating the  constitutional  requirement  that  the  legislature,  by  general 
and  uniform  laws,  shall  provide  for  the  strict  accountability  of  offi- 
cers for  all  fees  which  may  be  collected  by  them.  (Rauer  y.  Wil- 
lioms,  401.) 
8.  Classification  of  Municipal  Oobporations— Rblation  to  Spbcial  Lh- 
iSLATioN.— The  object  of  classifying  municipal  corporations  according  to 
population,  and  forbidding  their  creation  by  special  laws,  was  to  avoid 
the  necessity  of  special  legislation;  and  the  legislature  cannot  pass 
laws  touching  the  organization  and  incorporation  of  municipalities, 
except  by  conforming  to  the  requirements  of  the  classification  act; 
but,  upon  other  matters,  it  may  pass  general  and  uniform  laws  ap- 
plicable either  to  municipal  corporations  of  a  given  class,  or  to  all 
of  a  separate  i*Iass  created  by  and  designated  in  the  act  itself,  pro- 
vided some  plain  reason  appenrs  for  the  limitntion  to  a  class  where 
the  law  does  not  apply  to  all  municipalities  within  the  same  frettfTal 
category:  yet  a  law  is  not  necessarily  a  general  law  merely  because 
it  operntos  upon  all  municipalities  within  a  specified  class,  and  it  in 
speciol  if  it  applies  merely  to  all  within  a  class,  without  reason  sp- 
penripff  why  it  is  not  made  to  apply  generally  to  all  municipal  cor- 
porations.   (Id.) 

4.    DiSINCORPORATION    OF    MUNICIPALITY— MaNDAICUS—CaLL     FOR    ElBCTTOH— 

Sufficiency  of  Pbtition.— Under  the  act  of  1895  requiring  the  board  of 
trustees  of  a  city  of  the  sixth  class  to  call  an  election  on  the  question 
of  disincorpornting  the  muulcipality,  upon  receiving  a  petition  in  that 
behalf  signed  by  not  less  than  one-fourth  of  the  qualified  electors  of 
the  municipality,  it  is  no  objection  to  the  sufficiency  of  the  petition 
that  it  did  not  represent  the  subscribers  as  qunlified  electors,  but  de- 
scribed them  only  as  citizens  of  the  city,  if  the  signers  were  qualified 


electors  in  fact;  and  where  the  complaint  in  vwnhimn^  to  compel 
the  call  of  the  olection  avers  that  the  petitiuu  was  higucil  by  ihe 
requisite  number  of  qualified  electors,  it  is  the  fact  of  the  leceipt  of 
Buch  a  petition,  and  not  the  fact  that  it  desciibes  the  subscribers  as 
electors,  which  under  the  stitute  imposes  the  obli^iMou  to  call  the 
election.     (Frederick  v.  City  of  San  Luis  Obispo,  391.) 

5.  Inquiry  by  Board  of  TRO:iTBEs— Qualikication  ok  tiiG.SKiw  to  Petition. 

Whether  the  names  subscribed  to  the  petition  were  those  of  electors 
is  matter  for  consideration  by  the  board;  and  an  alHrmati\e  alle;;iti()n 
of  that  fact  in  the  petition  would  neither  preclude  nor  material. y  aid 
the  inquiry.     (Id.) 

6.  Complaint  for  Mandamus— "Party  Benkpicially  lNTEnE*^TKD"— Owner 

AND  Taxpayer.— It  is  8u£Bcient  in  a  complaint  for  mandmnus  to  show 
that  the  complainant  is  a  "party  beneficially  interested,"  within  the 
meaning  of  section  108G  of  the  Code  of  Civil  Procedure,  to  aver  that 
he  is  a  property  owner  and  taxpayer.     (Id.) 

7.  San  Dikgo— Employment  of  Special  Counsel.- Under  cliapter  6  of  the 

charter  of  the  city  of  San  Diego  (Stats.  1S£9,  p.  G04),  the  com- 
mon council  has  power  to  employ  special  counsel.  This  power 
may  be  exercised  either  by  the  joint  resolution  of  the  two 
boards,  or  by  ordinance,  since  the  charter  vests  the  power  in  tlie 
common  council,  and  does  not  prescribe  the  mode  in  which  it  shall 
be  exercised.     (Pollok  v.  City  of  San  Diego,  7.) 

8.  Certificate  of   Auditor  — Appropriation   op  Money  — Constitutional 

Law.— The  provision  of  chapter  II,  section  14,  of  such  charter  (^tats.  1889, 
p.  C59),  that  all  ordinances  or  resolutions  appropriating  money  or  in- 
curring indebtedness  or  liability  against  the  treasury,  before  being 
passed,  shall  have  the  certificate  of  the  auditor  in  writing  thereon  to 
the  effect  that  such  appropriation  can  be  made  or  indebtedness  in- 
curred without  the  violation  of  any  of  the  provisions  of  the  charter, 
is  constitutional,  and  a  resolution  purporting  to  incur  an  indebtedness 
or  create  a  liability,  without  such  certificate,  is  void  and  iuefifoctual 
to  create  a  contract.     (Id.) 

9.  Ordinance  Operating  as  Resolution. — An  ordinance  of  the  city  of  San 

Diego,  so  certified  to  by  the  auditor,  providing  for  the  employment  of 
special  counsel,  and  for  the  payment  to  him  of  a  retainer,  and  further 
compensation  to  be  paid  upon  the  completion  of  future  legal  services 
which  might  happen  within  the  year,  operates  as  an  appropriation  of 
60  much  of  the  fund  of  that  year  as  may  be  necessary  to  pay  suih 
compensation,  and  upon  being  vetoed  by  the  mayor,  and  not  apa'n 
acted  upon  by  the  common  council,  can  have  no  effect  as  an  ordinal  C3; 
nor  can  it  be  given  effect  as  a  joint  resolution,  because,  by  subdivision 
40  of  section  1,  chapter  2,  of  the  charter  (Stats.  1889,  p.  C54),  the  al- 
lowance and  payment  of  compensation  of  special  counsel  must  be  by 
ordinance,  and  it  will  be  presumed  that  the  common  council  did  not 
intend  to  enter  into  a  contract  unless  at  the  same  time  an  appropria- 
tion of  funds  should  be  made  which  would  enable  the  city  to  perform 
its  pa^t  thereof.  (Id.) 
CXVlll.  Cal.~-43 
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MUNICIPAL  CORPORATIONS  (ContiQued). 

10.  Oboutanob  Ivtboducbd  IV  PuBsuiLHCi  OF  RnoLunoH.— That  the  com- 
mon council  did  not  intend  the  ordinance  to  operate  as  a  resolution, 
so  as  to  create  a  contract  for  the  employment  of  special  connsel,  will 
be  further  presumed  from  the  fact  that  the  ordinance  was  introduced 
in  pursuance  of  a  prior  resolution  providins  therefor.     (Id.) 

U.  BuBSiDT  FOB  Railboad— Illboal  Cohtbact — A  municipal  corporstion 
not  authorized  to  grant  aid  to  a  railroad  cannot,  directly  nor 
indirectly,  make  any  contract  for  the  payment  of  money,  where  an 
indefinite  and  inseparable  part  of  the  stipulated  amount  is  payable 
in  consideration  of  the  unlawful  object  of  subsidising  a  railroad. 
(Higgins  V.  City  of  San  Diego,  624.) 

12.  Yoio  Lbabb  of  Watbb  Plaut  to  Cztt— Condition  fob  BuiLnnre  Baut 

BOAn— BVASIVB  OONTBACT— LbASB  TO  NOMIHAL  PaBTIBS— SUBLBASB  TO  CZTT 

WITHOUT  Condition.— A  lease  to  a  city  by  a  water  company  of  its  entire 
plant  for  a  term  of  years,  in  which  the  rent  reserred  is  in  part  con- 
sideration of  a  condition  that  the  water  company  shall  construct  a 
railroad  within  a  specified  time,  is  invalid  and  void;  and  where,  by 
an  eyasive  contrivance,  the  lease  containing  such  condition  was 
made  to  nominal  parties,  who,  in  accordance  with  the  understand- 
ing, immediately  subleased  the  plant  to  the  city  for  the  entire 
term,  and  for  the  full  amount  of  rental,  but  without  expressing  sucb 
condition  in  the  sublease,  and  the  city  was  thereby  induced  to 
agree  to  pay,  under  the  name  of  rent,  the  whole  consideration  for 
the  undertaking  of  the  water  company  to  build  the  railroad,  and 
thus  indirectly  to  subsidise  the  railroad,  the  contracts  of  lease  and 
sublease  are  wholly  void  from  their  inception.  (Id.) 
18.  Option  to  Tbbminatb  Lbase— Void  Pubchasb  by  City— Rights  of  Nob 
INAL  Lessbxs.— The  city  not  being  permitted  to  subsidize  a  railroad  di- 
rectly or  indirectly,  could  not  buy  an  option,  to  be  exercised  either 
by  itself  or  by  others,  to  terminate  its  agreement  to  pay  rent,  upon 
failure  of  the  lessor  to  build  a  railroad;  and  although  the  right  to 
terminate  the  agreement  for  failure  to  construct  the  railroad  was 
left  in  the  nominal  lessees,  it  is  immaterial  whether  that  right  was 
to  be  exercised  in  their  own  behalf  and  at  their  own  discretion,  or 
as  trustees  for  the  city.    (Id.) 

14.  Condition  Sdbsbqubnt— Considebation.— The  fact  that  the  condition  for 
the  construction  of  the  railroad  was  put  in  the  form  of  a  condition 
subsequent,  upon  the  breach  of  which  the  lease  might  be  terminat- 
ed, does  not  prevent  the  condition  from  forming  part  of  the  con- 
sideration for  the  stipulated  payments  of  rent;  but  the  option  to 
terminate  the  lease  for  breach  of  such  condition  is  valuable  to  the 
party  paying  the  rent,  and  burdensome  to  the  party  charged  with 
the  condition,  and  is  a  good  consideration  for  the  agreement  to  pay 
the  rent.     (Id.) 

15.  Waivbb  of  Condition— Nonpbbfobhancb— Void  Contract.— The  con- 
tract being  void  for  want  of  power  in  the  city  to  expend  corporate 
funds  in  aid  of  the  construction  of  a  railroad,  it  cannot  aid  the  con- 
tact that  the  city  waived  compliance  with  the  condition  for  its 
construction,  and  it  is  Immaterial  that  the  railroad  was  never  con- 
structed or  operated,  or  that  its  construction  was  never  commenced, 
ad.) 
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10.  Void  Resolution  of  Council  as  to  Lkass— Absence  or  Auditor's  Cebtif- 
ICATS— No  Presumption  of  Authority. — A  resolution  of  a  city  council 
authorizing  the  mayor  to  execute  a  lease  of  a  water  plant,  which  had 
not  previous  to  its  passage  been  presented  to  the  auditor  as  required 
by  the  city  charter,  and  which  lacked  his  required  certificate  that 
the  contemplated  indebtedness  or  liability  could  be  incurred  without 
a  violation  of  the  restrictions  imposed  by  the  charter,  is  fatally  de- 
fective and  void;  nor  had  the  water  company  the  right  to  presume 
that  the  council  would  not  have  authorized  the  mayor  to  act,  in  vio- 
lation of  the  charter,  without  the  proper  certificate  of  the  auditor.    (Id.) 

17.  Validity  or  Charter  Provision.— The  provision  of  the  city  charter  re- 
quiring the  auditor's  certificate  is  not  invalid,  as  being  an  attempt 
to  invest  a  ministerial  ofllcer  with  judicial  powers  and  functions; 
but  such  provision  is  a  mere  restriction  upon  the  legislative  power 
of  the  council,  requiring  them  to  go  to  the  best  source  of  informa- 
tion for  the  fact  upon  which  their  right  to  act  depends.  (Id.) 

18.  Supply  or  Water  roR  City— Ordinance  Required— Joint  Resolution 
Nugatory.— Where  the  only  authority  conferred  upon  the  council  by  the 
charter  to  adopt  and  carry  out  means  for  securing  a  supply  of  water 
for  the  use  of  the  city  and  its  inhabitants  is  found  in  the  enumera- 
tion of  matters  as  to  which  the  council  is  empowered  to  pass  ordi- 
nances, which  cannot  take  effect  without  publication,  an  unpublished 
joint  resolution  authorizing  the  mayor  to  lease  a  water  plant  is  nu- 
gatory.    (Id.) 

19.  Contract  roR  Future  Payment  by  City— Case  ArriRMED.— The  case  of 
McBean  t?.  Frc9iio,  112  Cal.  159,  afiQrmed  as  to  the  power  of  a  city 
to  make  contracts  in  futuro,  involving  the  payment  of  moneys  an- 
nually during  a  long  period  of  time,  without  violating  the  provision 
against  indebtedness  in  excess  of  revenue,  if  the  annual  payment 
does  not  exceed  the  revenue  for  the  year  in  which  it  is  to  be  made, 
and  also  as  to  the  conditions  under  which  such  contracts  may  ex- 
tend beyond  the  term  of  oflBce  of  the  trustees  who  authorize  it.  (Id.) 

20.  Invalid  Contract— RATiriCATioN— Estoppel.— Where  the  objection  to  a 
contract  made  by  a  city  for  the  lease  of  a  water  plant  is  that  it  is 
void  as  involving  a  subsidy  for  a  railroad,  the  contract  is  incapable 
of  ratification,  directly  or  indirectly,  and  the  city  cannot  be  estopped 
from  denying  the  validity  of  the  contract  because  the  water  com- 
pany was  required  by  the  city  to  expend  a  large  sum  of  money  in 
extending  the  plant,  and  because  the  city  refused  to  redeliver  pos- 
session of  the  plant  when  demarided.     (Id.) 

2L  General  Power  or  City  as  to  Water  Supply— Lease  or  Plant  rROM 
Year  to  Year— Reasonable  Value  or  Use— Provision  against  Excess 
or  Revenue.— Although  the  express  contract  of  the  city  to  lease  the  water 
plant  for  a  term  of  years  at  a  fixed  rental  was  invalid  and  void, 
yet  as  the  city  has  the  general  power  to  contract  for  a  water  supply 
for  itself  and  its  inhabitants,  it  may  lease  a  water  plant  for  a  year, 
and  renew  it  from  year  to  year,  and  it  is  liable  to  pay  the  reason- 
able value  of  the  use  of  the  plant  actually  enjoyed,  provided  the 
claim  of  the  water  company  for  the  reasonable  value  of  the  use  does 
not  I'xrf'ptl  tbp  ftnirnint  ^u  inKu>|>roprinfed  revcniTC  tor  the  rrsp' etire 
fiscal  years  duriiiK  whkh  the  L-ltj  had  the  use  of  the  plant;  but  claims 
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for  Kiuh  use  aciTiiinj^  at  u  time  when  there  were  no  unappropriated 
funds  to  inc't't  thorn  an*  void,  like  other  claims  upon  exhausted  rev- 
enues, and  will  not  wan  ant  a  judt'meut  o£  any  character.     (Id.) 

22.    Form  OK  JuDiiMK.ST    hOll    lihAftONAULK   VaLUK  OK    UiSK— <iKM£RAL  JODGMEITT 

AOAiKdr  City — I'iiovia.oN  ah  ro  I'ayment. — A  judgment  for  the  reasonable 
value  of  llie  use  of  ihe  water  plant,  after  ascertaining  in  what  years 
the  claims  of  ihe  waur  cou.pany  for  such  vaiue  were  not  in  excess 
of  the  unaj»i)ioiaiaieil  revenues  of  that  year  to  uijet  them,  should  not 
be  rcntlercd  so  as  to  he  pa,\able  only  out  of  those  revenues,  but 
should  be  in  Ihe  fonn  of  an  ordinary  general  jadgmeut  for  whatever 
amount  shall  be  Itiund  due,  without  any  directi<m  as  to  the  revenues 
out  of  which  the  judgment  shall  be  satislied,  or  any  direction  as 
to  the  method  of  its  payment,  for  which  some  fuaire  provision  might 
be  made  by  the  city,  althou^^h  there  might  be  no  revenues  of  the  fis- 
cal year  in  whiih  the  debt  was  incurred  out  of  which  it  could  be 
eatisfied.  (Id.) 
See  Counties;  Klections;  Schools;  Streets,  Roads  and  Highways; 
Water  Front;  \Valer  and  Water  Itights,  4-lG. 

MURDEU  AND  MANSLAUGIITEU.    See  Criminal  Law. 

MUTUAL  BENEFIT  SOCIETIES. 

L  Voluntary  SociEriEs— Discipline  of  Member  or  Rotal  Arch  Masoss— 
KuLi:s— Improper  8uit  to  Restrain  Trial— Demurrer  to  Complaint.— An 
action  will  not  lie  to  restrain  a  voluntary  society  of  Uoyal  Arch  Ma- 
sons from  proceeding  in  accordance  with  their  rules  with  the  trial  of 
a  nienil;er  upon  chai-ixes  of  having  violated  the  disciplinary  laws  of 
the  order,  and  a  complaint  in  such  action  which  does  not  charge  that 
tlie  proceed iii^s  taken  against  him  are  not  in  accordance  with  the 
rules  of  the  order,  or  that  he  has  been  deprived  of  any  privileges  ac- 
corded by  these  rules,  and  which  docs  not  state  that  the  rule  which 
he  is  chaiged  with  violating  Avas  not  regularly  and  properly  adopted 
by  the  grand  chapter,  and  did  not  receive  the  approval  of  a  majority 
of  the  members  of  that  body,  but  only  charges  in  general  terms  that 
the  rule  was  the  result  of  a  conspiracy,  and  that  the  charges  pre- 
ferred and  the  proceedinjrs  taken  against  him  are  part  of  the  con- 
spiracy, does  not  state  a  cause  of  action,  and  a  demurrer  thereto  Is 
properly   sustained.     (I^awson  v.  Hewell,  013.) 

2.  Rules,  Matter  ok  Contract— Discipline  Agreed  Upon— Jurisdiction  o» 
Courts.— The  rules  adopted  by  those  who  associate  themselves  in  a  vol- 
untary fraternal  organization,  prescribing  conditions  oi*  membership 
or  of  its  continuance,  and  laws  of  conduct  for  members,  with  penal- 
ties for  their  violation,  and  the  tribunal  and  mode  in  which  the  of- 
fenses shall  be  determined  and  the  penalty  enfoiced,  constitute  their 
agreement,  and,  if  not  contravening  some  law  of  the  land,  are  re- 
garded in  the  same  light  as  the  terms  of  any  other  contrncr.  and  the 
members  must  be  regarded  as  having  voluntarily  subm'tted  them- 
selves by  agreement  to  the  disciplinary  power  of  the  body  in  accord- 
ance with  its  rules:  and  the  courts  will  not  interfere  unless  there  is 
involved  the  determination  of  some  civil  or  property  rght.  and  then 
their  jurisdiction  is  limited  to  inquiring  whether  the  rules  prescribed 
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by  tlie  organization  for  the  determination  of  the  right  L 
lowed.     (Id.) 

3.  Adoption  of  Kulb  by  Majority  Vote— Charge  of  Consp 

CABLE. — It  is  a  misuse  of  terms  to  charge  that  the  vote  oi"  a  i 
members  of  a  representative  body  adopting  a  rule  of  c 
result  of  a  conspiracy;  nor  can  the  term  "conspiracy"  I 
of  the  deliberate  vote  of  a  governing  body.    (Id.) 

4.  Power  AKD  Discretion  of  Goykrninu  Body— Intebferenc 

The  duly  chosen  nnd  authorized  representatives  of  the 
an  order  are  vested  with  power  aud  discretion  to  deten 
for  the  best  interests  of  the  order,  and  what  shall  ht: 
economy,  or  whether  a  change  therein  is  demanded,  ai 
have  no  standard  by  which  to  determine  the  prtpiiety 
nor  will  they  take  cognizance  of  matters  arising  uuder  a 
ance  with  them,  nor  interfere  with  questions  of  policy, 
discipline,  nor  with  the  discretion  of  the  governing  body, 
is  an  arbitrary  invasion  of  private  rights.    (Id.) 

5.  Redress  OF  Disciplined  Member— Right  of  Appeal  Excli 

a  disciplined  member  has  received  notice  of  a  hearing  ii 
of  having  violated  a  rule  of  the  order,  and  is  being  tri 
ance  with  its  rules,  aud  has  a  right  of  appoal  to  the  g 
from  any  adverse  decision  at  the  hearing,  so  long  as 
rijrht  of  redress  within  the  order,  he  has  no  ri^ht  to  ii; 
of  the  courts.     (Id.) 

6.  ('ontract  of  Memuers — Change  OF  Rules. — The  contracturi 

tween  the  members  oi*  a  voluntary  association  is  to  be  d 
a  consideration  of  the  entire  body  of  the  rules  goveruiiii. 
tion,  and  is  not  limited  to  tliose  existing  at  lb.'  time  i 
becoming  such;  and  unless  the  rules  have  placed  a  liu 
the  power  of  the  association  to  make  any  clian;xt,»  oi 
therein,  any  amendment  or  charge  adojjted  in  acrorda 
mode  provided  by  the  association  therefor  is  binding  ii 
the  members.     (Id.) 

7.  Insufficient  Pleading  as  to   New   Rule.— The  avernien 

plaint  by  a  disciplined  member  that  the  atumpt  to  (*xi 
tiff  is  a  violation  of  the  contract  with  him,  aud  that  t  it 
the  rule  under  which  his  expulsion  is  sought  creatc'd  a  n 
in  his  contract,  and  was  in  violation  of  the  constitution 
the  order,  is  insufficient,  in  the  absence  of  aveiinents 
particulars  of  the  contract  of  membership,  and  where 
violated,  or  the  particular  provision  of  the  constitutioi 
violated  by  the  adoption  of  the  rule.    (Id.) 

8.  Interest  in  Property  Incidental  to  ^iKMnERsnip— Fot^ffii 

BERSHIP — Jurisdiction  of  Courts. —The  inteiost  of  a  membc 
erty  of  the  order  accumulated  by  tho  payment  of  annual 
members,  and  his  right  to  participate  in  its  dispcsltiou,  : 
sistod  therefrom  in  case  of  need  or  distress,  is  mt  rely 
his  membership,  and  will  cease  upon  his  ceasing  to  be  a 
does  not  coixtitiTte  any  sui.h  interest  in  property  as  wil 
expulsion,  if  he  has  forfeited  his  rlirht  of  member  h'p 
hlN  cruvli'^t,  rr  siivf-^  ir>  TMr^  r^^nrr^  ihi>  rr.iiif  T'>  ]i'-ovent 
tion  of  the  ehnrge,  or  to  Ceterinitie  its  suftlciency.     (1 
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9.  MuTUA.1.  Benefit  Associatioh—Patmbnt  fbok  Rirbtx  Fuhd— CsAMei 

OF  By-lawb— Pbovisiom  fob  Change— Habvlbsb  Am endkevt.— A  member 
of  a  mutual  benefit  association  cannot  complain  of  an  amendment  to 
the  by-laws  proyiding  that  a  payment  of  two  thousand  dollars  ahonld 
be  made  out  of  the  reserve  fund  only  when  there  is  a  sufficient  ex- 
cess oyer  fifty  thousand  dollars,  where  the  amendment  was  made  in 
pursuance  of  a  by-law  which  permitted  it,  and  which  was  in  force 
when  the  member&hip  of  such  member  commenced,  and  espedally 
where  at  that  time  there  was  a  rule  which  fixed  the  excess  at  two 
hundred  thousand  dollars,  thus  making  the  amendment  to  the  bene- 
fit and  not  to  the  detriment  of  such  member.  (Hass  t.  Mutual  Be- 
lief Association  of  Petaluma,  6.) 

10.  Bt-lawb  Past  of  Contbact.— All  of  the  by-laws,  rulei,  and  regalations 
of  a  mutual  benefit  association  become  part  of  its  contract  with  its 
member:},  whether  referred  to  in  the  contract  or  not,  and  all  of  them 
must  be  read  together.     (Id.) 

U.  Findings  against  Evidence— Intentional  Depletion  of  Resebvb 
Fund-*Ahount  of  Fund— Obdeb  Qbantuto  New  Tbial— PBEsinipnoff 
upon  Appeal.— Where  a  finding  that  the  reserve  fund  was  purposely  de- 
pleted in  order  to  evade  payment  of  dues  to  beneficiaries  Is  without 
evidence  or  allegation  to  support  it,  aud  a  finding  that  there  was 
more  than  fifty  thousand  dollars  in  such  fund  was  unsustained  by 
the  evidence,  and  the  court  granted  a  new  trial  upon  motion  of  the 
defendant,  after  having  rendered  judgment  in  favor  of  the  plaintiff 
in  too  large  an  amount,  based  upon  the  findings,  the  presumption 
upon  appeal  from  such  order  is  against  the  findings,  and  not  in  theli 
favor,  and  the  order  will  be  affirmed.     (Id.) 

12.  Natdbe  of  Rbsebve  Fund— Absence  of  Rule  Cbeatino  rr.— Where 
there  is  no  by-law  or  rule  creating  a  reserve  fund,  or  defining  of 
what  it  shall  consist,  and  certain  moneys  are  specially  devoted  to 
other  purposes,  the  net  assets  are  to  be  treated  as  belonging  to 
that  fund  which  are  not  specially  devoted  to  other  purposes.    (Id.) 

18.    BUBDSN   OF  PBOOF  AS  TO  ExCESS— DEDUCTIONS  FBOM  ASSETS— OVXBDBAFTS. 

Where  a  by-law  provides  that  a  certain  payment  is  to  be  made  out 
of  the  reserve  fund  only  where  there  is  an  excess  over  fifty  thous- 
and dollars,  the  burden  of  proof  is  upon  the  plaintiff  claiming  such 
payment,  to  prove  that  there  was  such  excess  in  the  reserve  fund, 
after  deducting  from  the  assets  fimds  devoted  to  special  purposes, 
and  also  deducting  the  amount  of  an  overdraft  from  bills  receivable. 
(Id.) 

NEGLIOEXCH. 

1.  Mastsb  and  Bbbvakt— Cabeless  Dbiying  of  Bull  nr  Hiqbway--Seb- 
tant's  Knowledge  of  ViaousNESs— Ignobancb  of  Mastbb.— When 
injuries  were  inflicted  upon  the  plaintiff  by  a  vicious  bull  negligent- 
ly driven  In  the  highway  by  servants  of  the  defendant,  to  whom 
the  care  of  the  animal  was  intrusted,  without  their  securing  it  in 
any  way,  notwithstanding  knowledge  on  their  part  that  the  bull 
was  wild  and  would  fight,  and  that  it  had  previously  knocked  an- 
other man  down  on  the  same  day,  and  had  threatened  attack  upon 
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others,  the  defendant  is  liable  for  such  injuries,  although  he  may  have 
had  no  preyions  knowledge  of  the  Tidonsness  of  the  bull.  (Glowdis 
T.  Flume  and  Irrigation  Company,  S15.; 

2.  Ikjubt  fbom  Vicious  AniiiAir— Kkowlxdo  of  Ownxh—Knowlxdgx  ot 
BxavAivT,  WHEN  Imputxd  to  Mastxb.— In  order  to  enforce  the  liability  of  the 
owner  of  an  animal  for  injuries  inflicted  thereby  to  another  per- 
son, Jt  most  appear  that  the  animal  was  in  fact  vicious,  and  that 
the  owner  had  knowledge  of  its  vicioasnesSt  actual  or  imputed;  and 
though  knowledge  by  or  notice  to  a  servant  of  the  viciousness  of 
the  master's  animal,  with  respect  to  which  he  is  charged  with  no 
duty,  is  not  notice  to  the  master,  yet  the  knowledge  of  a  servant  to 
whom  an  animal  is  intrusted,  of  its  vicious  or  ferocious  disposition, 
is  the  knowledge  of  the  master,  sufficient  to  render  him  liable  for 
injuries  caused  by  such  animal  while  in  the  custody  and  control  of 
such  servant.    (Id.) 

8.    OWNBB   WITH    KOTICBOr    YlOIOUBNXSS,     LlABLK    AS  IkSUBXR— NXQLIGIENCB 

Imhatbrial.— Where  injury  is  caused  by  a  vicious  animal  which  the 
owner  knew  to  be  vicious,  at  the  time  of  and  previous  to  the  in- 
jury, the  owner  is  liable  as  an  insurer,  and  the  question  of  negli- 
gence in  such  case  is  immaterial.     (Id.) 

4.  Rbpbbsxntation  of  Hastbb  by  Sbbvant— Dutt  TO  Public— IiiPBOPBR 

Pbbformabob.— Where  a  duty  is  owed  to  the  public,  a  servant  to  whom 
its  performance  is  intrusted  represents  the  master,  however  subor- 
dinate or  menial  his  rank  may  be,  and  within  the  scope  of  his  em- 
ployment to  perform  such  duty,  his  knowledge  is  the  master's 
knowledge,  and  his  sets  the  master's  acts,  and  the  inquiry  as  to  the 
master's  responsibility  is  the  same  as  if  he  had  personally  entered 
upon  the  performance  of  the  duty,  under  the  same  circumstances, 
and  with  the  same  knowledge  i)0sses8ed  by  his  servant;  nor  can 
a  failure  to  perform  such  duty,  or  its  improper  performance,  be 
excused  by  showing  that  its  execution  was  intrusted  to  a  servant 
even  of  approved  csrefulness,  knowledge,  or  skill,  but  it  must  be 
further  shown  that  the  servant  in  the  particular  matter  exercised 
the  full  degree  of  care,  and  showed  the  requisite  amount  of  skill. 
(Id.) 

5.  Nbqligbncb  of  Bxbvakts— Kkowlbdob  of  Hastbb  Imi atbrial— Kbowl- 

BDGB  AoQUiBBD  BY  Sbbvabts  Dubiko  Pbbfobxaitcb.— The  master  is  liable 
to  third  persons  for  injuries  caused  by  the  negligent  performance  of 
the  duty  of  his  servants  while  acting  within  the  scope  of  their  em- 
ployment, and,  in  such  case,  all  question  as  to  the  master's  knowl- 
edge is  eliminated  as  immaterial;  and  the  fact  that  additional 
knowledge  of  facts  material  to  the  question  of  negligence  of  such 
servants  was  acquired  by  them  after  the  employment  was  •under- 
taken, and  that  the  master  was  wholly  ignorant  of  those  facts, 
cannot  exonerate  the  master  from  liability  for  the  negligence  of 
his  servants.  (Id.) 
8.  JoiifBBB  OF  Causes  of  Acnoir  nr  Okb  Oount— Injubt  fbox  Ahival 
Krowh  to  bb  Vicious— Nbgliobncb  of  Sbbvabts— Instbuctiors  tPOB 
Bach  Gausb  of  Acnov— Cobfusiov  without  Pbbjudicb— Appbaim— 
Where  the  complaint  joined  in  one  count  two  distinct  causes  of 
action,    one    for    injury    caused    by    a    vicious    bull    of    defendant 
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which  defendant  knew  to  be  yicioiis,  and  the  other  for  injury  caus- 
ed by  the  negligent  performance  of  duty  by  the  servants  of  the  de- 
fiMidnut  in  the  care  and  driving  of  the  animal  intrusted  to  them 
by  the  defendant,  and  issue  was  joined  upon  each  cause  of  action, 
without  objection  to  their  union  in  one  count,  and  the  evidence  np- 
011  each  cause  of  action  was  sufficient  to  uphold  a  verdict  for  plain- 
tiff upon  either,  an  instruction  that  before  plaintiff  could  recover 
he  must  establish  the  facts  that  the  bull  at  the  time  he  inflicted 
the  injury  was  vicious,  and  that  defendant  had  knowledge  of  it* 
vicious  character,  and  another  instruction  that  defendant  was  lia- 
ble for  injury  resulting  from  the  neijligence  of  defendant's  em- 
ployees in  the  performance  of  their  duty,  are  not  contradictory  or 
self-de.structive;  and  whatever  confusion  may  have  resulted  from 
failure  to  point  out  clearly  to  the  jury  the  full  distinction  between 
the  two  causes  of  action  must  have  tended  to  defendant's  advan- 
tage, and  is  not  ground  for  reversal  of  a  judgment  in  favor  of 
plaintiff,  upon  defendant's  appeal  therefrom.     (Id.) 

7.  Damaqks— Vkrdict  hot  Excsssive — Co^•FLIcn^'Q  EviDENCB— Proof  fob 

Plaintiff.— Where  there  was  conflicang  evidence  as  to  the  nature  and 
permnncnce  of  the  injuries  received  by  plaintiff  from  the  attack 
of  a  vicious  bull,  for  which  'defendant  is  liable,  but,  on  the  part 
of  the  plain tifF,  it  was  shown  that  the  coccyx  was  fractured,  the 
muscles  of  the  region  atrophied,  the  sciatic  nerve  made  tender  and 
painful  to  pressure,  and  that  there  were  other  symptoms  of  spinal 
injury,  upholding  a  finding  that  plaintiff's  health  was  seriously  im- 
paired, if  not  positively  wrecked,  it  may  not  be  said  that  a  ver- 
dict for  the  plaintiff  for  damages  in  the  sum  of  five  thousand  five 
hundred  dollars  was  excessive.     (Id.) 

8.  Operation   op   Electric   Railway— Death    of   Child  — Appeal  —  Con- 

flicting Evidence— Oredibilitt  of  Witnesses— Question  for  Jury. 
The  orodibilify  of  witnesses  is  a  question  for  the  jury;  and  where. 
in  an  action  for  negligence  against  an  electric  railway  company  for 
such  careless  operation  of  its  cars  as  to  cause  the  donth  of  :in  inf:mt 
child  of  the  plaintiff,  the  testimony  of  two  witnesses  for  the  plain- 
tiff tends  to  prove  the  negligence  of  the  defendant,  as  ajrjunst  con- 
flicting evidence  to  the  contrary,  a  verdict  of  the  jury  for  the  plain- 
tiff cannot  be  disturbed  upon  appeal,  upon  the  ground  that  such  wit- 
nesses were  unworthy  of  credence,  whore  there  is  nothing  so  inher- 
ently or  otherwise  manifestly  incredible  in  their  testimony  as  to  jus- 
tify the  court  in  ignoring  it.  (Fox  v.  Oakland  CousoliJateJ  Street 
Railway,  55.) 

9.  Negligence,   Whew  a  Question  of  Fact.— Nc^cr'igenco  is  not  absolute, 

but  is  relative  to  circumstances,  and  it  is  very  rarely  that  a  set  of 
circumstances  is  presented  which  enables  the  court,  as  matter  of 
law,  to  say  that  negligence  has  been  shown,  but,  as  a  general  ni*e, 
it  is  a  question  of  fact,  or  of  inference  of  fact,  to  be  deduced  by  the 
jury  from  the  circumstances  proved;  and  even  conceded  faots.  wlier*; 
there  is  no  conflict  in  the  evidence,  may  as  readily  afford  a  di .Terence 
of  opinion  as  to  the  inferences  and  conclusions  to  be  drawn  there- 
from, as  in  cases  where  the  evidence  is  conflicting,  and  where  there 
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is  room  for  such  difCerence,  the  question  is  one  of  fact  for  the  jury, 
(Id.j 

10.  CONTEIBUTOBT     NeGLIOBNCE    OF     PaBEWTS— CaRE     OF     ChILD — DEBATABLE 

Question. — Parents  are  chargeable  with  ordinary  care  in  the  protection 
of  their  minor  children;  and  where  a  young  child  had  been  told  by 
its  mother  not  to  leave  the  house,  and  she  supposed  that  he  re- 
mained in  the  house,  but  the  child  left  it  contrary  to  her  command, 
while  she  was  engaged  in  washing,  and  wandered  to  another  street, 
where  the  electric  cars  were  running,  and  where  he  had  been  fre- 
quently told  not  to  go,  and  was  there  run  over  and  killed,  the  ques- 
tion whetht.=»r  tlie  conduct  of  the  mother,  in  permitting  tlie  child  to 
be  out  of  her  sight  for  a  period  of  fifteen  or  twenty  minutes,  with- 
out satisfying  herself  of  its  whereabouts,  was,  under  all  the  circum- 
stances, a  want  of  ordinary  care,  is  a  fairly  debatable  question, 
which  the  jury  are  to  determine.     (Id.) 

11.  Liability  fob  Gross  Neolioence— Contributory  Negligence  not 
Controlling.— Where  there  is  evidence  tending  to  show  that  when  the 
child  went  upon  the  railway  track,  he  was  a  sufficient  distance  in 
advance  of  the  approaching  car  to  have  enabled  those  in  charge  of 
the  car,  by  the  exercise  of  ordinary  care,  to  have  stopped  before 
striking  the  child,  such  evidence  tends  to  show  gross  ncp:li;;ence  on 
the  part  of  the  defendant's  servants,  and  to  justify  a  finding  for 
plaintiff,  notwithstanding  the  negligence  of  the  parents  in  permitting 
the  child  to  be  in  the  street.     (Id.) 

12.  Duty  to  Avoid  Injury  to  Negligent  Person.  —  A  party  having  an 
opportunity,  by  the  exercise  of  proper  care,  to  avoid  injuring  an- 
other, must  do  so,  notwithstanding  the  latter  has  placed  himself  in 
the  situation  by  his  own  negligence  or  wrong.     (Id.) 

13.  Evidence— Poverty  of  Plaintiff— Inability  to  Employ  Servants  to 
Keep  Child— Contributory  Negligence— Erroneous  Instructions.— 
Evidence  that  the  plaintiff  had  no  servants,  and  was  too  poor  to  em- 
ploy any  to  keep  his  child,  has  no  relevant  or  competent  bearing  up- 
on the  question  whether  he  has  given  the  child  that  degree  of  cnre 
which  the  law  requires  at  his  hands,  and  it  is  erroneous  to  instruct 
the  jury  that  the  fact  that  plaintifif  is  a  poor  man,  if  true,  i.^  a  mat- 
ter to  be  considered  by  thein  in  determining  whether  or  not  he  has 
been  guilty  of  contributory  negligence.  (Id.) 

14.  Excessive  Verdict— Pecuniaby  Value  of  Skbvices  of  Infant.— The 
jury  can  award  nothing  in  the  way  of  penalty  for  the  death  of 
the  child,  nor  for  the  sorrow  or  grief  of  his  parents,  but  must  con- 
fine their  verdict  to  an  amount  which  will  justly  compensate  the 
father,  who  sues  for  the  death,  for  the  probable  value  of  the  services 
01  the  child  during  his  minority,  taking  into  consideration  the  cost 
of  his  support  and  maintenance  during  the  early  and  helpless  part  of 
his  life;  and  the  deprivation  of  the  comfort,  society,  and  protec- 
tion of  the  son  can  only  be  considered  as  affecting  the  pecuniary 
value  of  his  services  to  the  plaintiff;  and  a  verdict  for  six  thousand 
dollars  for  the  death  of  an  infant  child  four  and  a  half  years  of  afre, 
at  suit  of  the  father,  is  excessive,  and  must  be  deemed  to  have  been 
prompted  by  improper  motives  on  the  part  of  the  jury.    (Id.) 


NEGLIGENCE  (CoQtmned). 

16.  PLBAonro— Sbpaaatb  AyBBKBra  or  Damags— Loas  of  Socibtt— Ixmb 
OF  EARNiNas—BLBCTioH.^ Where  the  complaint  ayerred  that  by  the 
death  of  the  child,  caused  by  the  negligence  of  the  defendant,  plain- 
tiff had  been  deprived  of  the  society  and  companionship  of  said 
child,  to  his  damage  in  the  sum  of  fifty  thousand  dollars,  and  fur- 
ther averred  that  plaintiff  had  been  deprived  of  his  services  and 
earnings  of  the  reasonable  value  of  eight  thousand  dollars,  where- 
fore plaiutiff  demanded  judgment  in  the  aggregate  sum  of  fifty-eight 
thousand  dollars,  it  is  not  error  for  the  court  to  refuse  to  require 
plaintiff  to  elect  upon  which  of  the  two  separate  averments  of  dam- 
age he  would  rely,  the  matters  alleged  not  being  properly  the  sub- 
jects of  separate  averments,  the  loss  of  society,  etc.,  being  but  an  ele- 
ment in  estimatiug  the  value  of  the  services;  and  the  objection  to 
tbe  manner  of  pleading  is  not  to  be  reached  by  such  motion,  though 
it  might,  perhaps,  be  reached  by  a  demurrer  for  uncertainty  or  am- 
biguity.    (Id.) 

10b  Nbgligxncb  of  Bailxx— Ihjubt  fxom  Btobms  to  Ghabtkbxd  Bargbs— 
PiuivsNTioii  OF  I^JURT— QuiSTxoH  OF  Fact— NoKsuiT.— In  an  acdon  for 
injury  to  chartered  barges,  where  one  count  of  the  complaint  was 
upon  the  terms  of  the  charter  covenanting  to  return  the  barges  in 
good  condition,  etc.,  and  a  second  count  charged  defendant  with 
failing  to  exercise  the  ordinary  care  required  of  a  bailee  for  hire,  and 
the  plaintiffs'  evidence  showed  that  the  barges  were  olaced  by  the 
defendant  in  shallow  water,  off  a  lee  shore,  and  left  exposed  to  the 
fury  of  a  southeastern  storm  of  unprecedented  severity,  that  the 
barges  were  not  designed  to  meet  or  withstand  heavy  weather,  that 
defendant  knew  this  when  receiving  them,  and  that  injury  to  the 
barges  might  have  been  prevented  by  removing  them  to  a  sheltered 
shore,  it  is  a  question  of  fact  for  the  jury  whether  the  defendant  did 
or  did  not  exercise  due  care  for  the  preservation  of  the  barges,  and 
it  is  error  to  grant  a  nonsuit  for  want  of  proof  of  negligence. 
(Southern  P.  Co.  v.  Von  Schmidt  Dredge  Co.,  S67.) 
See  Banks;  Common  Carriers,  5»  6;  Contract,  1;  Factor,  & 

NEW  TRIAL. 

1.  OrDKR  GrAWTIHONewTmAI/— BlSniBTIOH— iHSUFFICIMfCYOF  EVTDEKCI— 

iKFXRIlffCES  OF    FaCT    FROM    TJVCOIVTRADICTXD    EvinXVCB— RiVIEW    UPOH 

Appxal.— Where  tbe  grounds  of  a  motion  for  a  new  trial  include  the  in- 
suiBciency  of  the  evidence  to  justify  the  decision,  the  appellate  court 
cannot  interfere  with  the  discretion  of  the  trial  court  to  set  aside 
the  findings  and  to  grant  a  new  trial  for  such  insufficiency,  although 
the  only  conflict  in  the  evidence  consists  of  doubtful  inferences  of 
ultimate  facts  to  be  deduced  from  uncontradicted  probative  facts, 
it  being  exclusively  within  the  province  of  the  trial  court  to  make 
all  inferences  and  deductions  of  fact,  where  the  facts  necessary  to 
support  the  judgment  do  not  naturally  follow  as  a  necessary  se- 
quence from  the  probative  facts,  but  must  depend  upon  inferences 
to  be  deduced  therefrom.   (Cauhape  v.  Security  Savings  Bank,  82.) 

2.  OoKSTlUCnOlf   OF    OODX— LlMTTATXOW    OF  POWKR    OF  COUBT   TO    Bkt  AsIDB 

VxRDior  OF  lis  Own  Motion— Rxvixw  rpoH   Appeal.— The  superior 
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court  has  no  power  to  set  aside  a  verdict  and  to  order  a  new  trial 
of  its  own  motion^  without  an  application  of  either  party,  other 
than  that  expressly  conferred  by  section  662  of  the  Code  of  Civil  Pro- 
cedure, in  cases  where  there  has  been  such  a  plain  disregard  by  the 
jury  of  the  evidence  as  to  satisfy  the  court  that  the  verdict  was  ren- 
dered under  a  misapprehension,  or  under  the  influence  of  passion  or 
prejudice,  or  where  there  has  been  such  a  plain  disregard  of  the 
instructions  as  to  satisfy  the  court  that  the  verdict  was  so  ren- 
dered; and  though  such  an  order  will  be  sustained,  if  the  case  is 
4slearly  within  that  section,  notwithstanding  an  unauthorized  reason 
is  assigned  therefor,  yet,  where  the  record  discloses  a  case  not  speci- 
fied in  that  seiTtion,  an  order  of  the  court  setting  aside  the  verdict  of 
its  own  motion  must  be  reversed  upon  appeal.  (Townley  t*  Adams, 
382.) 

8.  Action  fob  BALAncK  of  Account— Vkbdiot  fob  Lbss  thav  Sum  Olaimsd— 
Motion  fob  New  TBrAir-STATBUEHT—lNSUFFiciENOT  of  Evidkncb— Iif- 
FBOPEB  Spkcifxcatxons.— In  an  action  for  a  balance  due  upon  a  mutual 
and  open  account,  where  the  verdict  and  judgment  for  the  plain- 
tiffs were  for  a  less  amount  than  the  sum  claimed  in  the  complaint, 
a  mere  general  si^ecifi cation  in  the  statement  on  motion  of  the  plain- 
tilFs  for  a  new  trial,  that  "the  evidence  was  insufficient  for  the  jury 
to  find  that  plaintiffs  were  only  entitled  to  judgment  for  the  sum" 
specified  in  the  verdict,  without  setting  forth  what  additional  items 
of  credit  were  claimed  to  be  established  by  the  evidence,  is  merely 
equivalent  to  snying  that  the  verdict  should  have  been  for  a  larger 
sum,  and  is  not  available  as  a  specification.  (Wise  ▼•  Wakefield, 
107.) 

4.  Nbwly  Discoverkd  Evidxncb— Biligencb— OumrLATivB  Pboof.— A  new 
trial  cannot  be  granted  for  newly  discovered  evidence  where  the 
affidavits  in  support  of  the  motion  do  not  make  a  showing  of  dili- 
gence, and  the  newly  discovered  evidence  appears  to  be  merely 
cumulative  to  proof  given  upon  the  trial.  (People  t.  Brittan,  469.) 
See  Appeal,  14;  Banks,  6.  , 

NOTIGQ.    See  Mortgage,  1. 

NUISANCB.    See  Fence;  Water  Front,  16. 

OAKLAND.    See  Water  Front 

OFFICE  AND  OFFICERS.    See  Public  Officer!. 

ORDINANCE.    See  Municipal  OorporationB, 

PARENT  AND  CHILD.    See  Negligence,  8-15. 

PARTITION. 

1.  Gbant  of  Pueblo  Lahm— Rbfebehcb  to  Officiaii  Maf— SiresBQtTSHT 
Cbabob  of  Map— Diffebenob  in  Location  of  Lot.— Where  a  city  sold 
and  conveyed  its  title  to  all  the  lands  of  a  pueblo  lot  by  refer- 
ence to  an  official  map  of  the  pueblo  lands  of  the  city  then  on  file  in 
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the  onice  of  the  city  clerk,  and  donignated  by  the  name  of  the  sor- 
vcyor  who  made  it,  and  the  title  to  luuds  sought  to  be  partitioned  is 
derai^ned  from  the  city  under  deeds  of  i)ortions  of  such  pueblo  lot, 
containing  such  reference,  the  partition  must  be  made  according  to 
such  ollicial  map,  and  not  according  to  another  official  map  subse- 
quently adopted  by  the  city,  giving  a  diUcient  location  of  such  pueblo 
lot    (Sullivan  y.  Lumsden,  GG4.) 
2.  Jurisdiction  of  Equity— Vacation  of  Decree— Re- Partition— Mistake 
OF  REFtRfcE— Uhkof  Wbonq  Map. — Equity  has  juridUiction  to  correct  a 
mistake  in  a  decree  in  partition,  by  setting  it  aside,  and  making  a  re 
partition,  where  the  mistake  was  extrinsic  and  collateral  to  the  ques- 
tions examined  and  determined  in  the  original  action  for  partition,  and 
led  the  court  to  do  what  it  did  not  intend  to  do,  in  couhrming  to  the 
plaintifls  a  piece  of  laud  not  described  or  referred  to  in  the  complaint, 
or  in  the  findings  or  interlocutory  judgment,  and  which  waa  not  in- 
cliuled  in  the  title  to  the  land  sought  to  be  partitioned,  but  wa^  owned 
and  possessed  adversely  by  one  not  a  party  to  the  action,  it  appearing 
that  the  mistake  originated  in  an  incorrect  use  made  by  the  refereei 
Oi  the  lines  indicated  upon  a  second  official  map  of  the  city  then  iu 
force,  which  showed  different  boundaries  of  the  lot  sought  to  be  par- 
titioned from  those  fixed  by  a  prior  official  map  which  was  referred 
to   in    the    grant  made  by  the  city,  under  which  the  title  to  the  lot 
soujrht  to  be  partitioned  was  dernigned,  and  under  which  the  parti- 
tion ought  to  have  been  made.    (Id.) 
8.  Concealed   Mistake— Discovery— Reasonable    Diligence— Laches  not 
Impctahle.— The  plaintiffd  are  not  barred  by  delay  and  lachea  from 
maintaining  a  suit  in  equity  to  set  aside  the  final  decree  of  partitian 
on  the  ground  of  mistake,  brought  within  one  year  after  the  decree  was 
;  entered,  where  it  appears  that  there  was  mnhiug  iu  the  report  of  the 

referees,  or  in  the  record  of  the  action  for  partition,  or  in  the  fiual 
decree,  to  indicate  tlie  niistnko.  but  it  was  concealed  by  reference  to 
!  the  lands  dcFcrihed  in  the  complaint,  and,  without  fault  or  negligence 

I  of  the  plainlifls,  ^^ns  not  discoveied  until  after  their  remedy  by  mo- 

I  tion  or  other  lejral  i)rncoss  in  the  original  action  had  expired,  and 

I  that  as  ^non  as  they  received  information  which  led  them  to  sus- 

I  port  it,  thev   toek   inimedinte  s1op<«  to  asrertntn  i^^o  facts,  and  em- 

I  ployed  coun<^el  to  prosecute  the  suit  in  equity.    (Id.) 

4.  Plkadimg— Dkmitrrt-r  to  Complaint — Partiks. — A  demurrer  to  the  com- 
I  plaint  in  equity  for  failure  to  state  a  cause  of  action,  and  for  a  defect 

I  or  niisjoiudcr  of  parties  deiendjuit,  is  pioi)eriy  o\crruie<l,  whore  the 

I  complaint  Ktntej*  all  tlie  facts  neeessnry  to  constitute  a  cause  of  ac- 

i  tion  for  mlio^  in  onritv.  prd  f"»-flipr  stptod  thnt  the  parti'»s  therein 

I  named,  plaintiffs  and  defendants,  comprised  all  persons  who  owned, 

or  claimed  an  uitciefti  m  tlie  pt.ei  lo  lui  oi  >\hi«.ii  pailition  was  mado. 
I  or  any  nnrt  fi"vnnf,  o^  v  >^o<;f»  r'-  ^^^q  or  itifp»-o«jtq  were  in  nnv  way  af- 

;  fected    by  the  decree  in  partition,  or  by  the  action  to  set  It  aside. 

ad.> 

;  6.  Exchange  of  Quitclaim  Deeps— Mutual  Mistake  — Want  of  Consii>' 

eration  —  Ann  clment  —  Rk-partition  —  Form  of  Degree.  — IMiere  the 
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plaintiff:^  executed  a  quitclaim  deed  for  a  small  portion  uf  the  lands  claim- 
ed by  them  lu  exchange  tor  i\  uko  dftu  noiii  ihe  i^iiiciiaut  u^i  a 
parcel  ot*  laml  outside  of  the  lot  of  whirh  pjirtiliou  was  h..ii;;ht,  ami 
to  which  appellant  had  no  valid  claim  or  title,  and  it  appeared  that 
the  deeds  were  exchanged  by  mutual  mistake,  and  that  plaintilt'd 
deed  was  without  any  consideration,  and  the  court  sets  out  iu  its 
findings  all  the  facts  necessary  to  annul  the  deeds,  and  in  the  judc;- 
ment  of  re-partition,  decreed  an  allotment  to  each  of  the  parties  of 
the  land  ongiually  owned  by  such  party,  it  is  not  necessary  that  there 
should  be  a  formal  annulment  of  the  deeds  in  the  judgment,  but  it 
had  the  effect  to  vacate  and  set  aside  the  deeds,  and  was  sufficient 
in  form.     (Id.) 

6,  Conveyance    to    Defendant    Pendente    Lite  — Finding. —In    an   ao- 

tion  for  partition,  in  which  the  evidence  showed  that  one  of  the 
defendants,  peiidente  Hte,  had  acquired  all  the  title  of  the  plaintiff  in  the 
land  sought  to  be  divided,  a  finding  that  the  plaintiff  had  no  right 
or  interest  in  the  premises  is  a  finding  of  the  ultimate  fact  proved  by 
the  deed  from  him,  and  is  sufficient  to  sustain  a  judgment  dismissing 
the  action.     (Mayer  v.  Mayer,  510.) 

7.  Finding  against  I^rauo  or  Undue  Influence  —  Evidence.  —  A  specific 

finding  that  such  deed  was  not  procured  by  fraud  or  undue  in- 
fluence is  not  necessory,  where  no  evidence  teuumg  to  show  such 
facts  was  offered  by  the  plaintiff.    (Id.) 

See  Deed,  1,  3. 

PARTNERSHIP. 

Oeetificate— Action  by  Assignees— Assignment  to  Member  of  Firm.— 
Though  persons  doing  business  as  partners  under  a  fictitious 
name  cannot  maintain  any  action  upon  or  on  account  of  any  con- 
tracts made  or  transactions  had  in  their  partnership  name,  until 
they  have  first  Sled  and  published  the  certificate  of  partnership,  as 
required  by  sections  24()()  and  2408  of  the  CMvil  Code,  yet  their  as- 
signor may  maintain  such  action,  though  there  be  no  certificate  of 
partnership  filed  and  published;  and  the  fact  that  the  assignee  was 
a  member  of  the  firm  is  immaterial.  (Gray  y.  Wells,  11.) 
See  Agency;  Lien. 

PEDIGREE.    See  Evidence,  13,  14. 

PERJURY.    See  Criminal  Law,  69-(ia 

PLACE  OF  TRIAL. 

1.  Action  to  Quiet  Title— Claim  of  City  to  Waterfront— Change  of  Place 
OF  Trial— Disqualification  of  J udoe*'— Interest  in  Diminution  of 
Taxes.— In  an  action  broughf  by  the  city  of  Oakland  to  quiet  title  to  the 
city  wnter front,  nnd  to  iVtormine  an  adverse  claim  thereto  by  a 
corporation  defcndont,  the  interest  of  superior  judges  who  reside  in 
the  city,  in  the  diminution  of  taxes,  as  the  result  of  revenue  to  be 
derived  from  the  waterfront,  in  ca^e  of  the  success  of  the  city,  is 
not  sufficiently  direct  and  imnudiate  to  constitute  a  disqualification. 


PLACE  OF  TRIAL  (Continued). 

or  to  entitle  the  defendant  to  a  change  of  the  place  of  trial  on  that 
ground.    (City  of  Oakland  v.  Oakland  Water  Front  Co.,  ^9.) 

8.  CoMSTBUCTiON  OF  CoDB— Mkahiko  OF  "  Ihtbrmtkd."— The  word  •In- 
terested." as  used  in  section  170  of  ^le  Code  of  Ciyil  Procedure,  em- 
braces only  a  direct,  proximate,  substantial,  and  certain  interest  in 
the  result  of  the  action,  and  does  not  embrace  a  remote,  indirect, 
contingent,  uncertain,  and  shadowy  interest,  such  as  that  of  a  tax- 
payer in  the  result  of  an  action  to  establish  the  title  of  a  citj  to 
its  waterfront    (Id.) 

PLEADING. 

1.  Yabiahcb— Stipulated  Txbics  of  Coxtract— Waiyxr  of  Objbctioh — "ELmm 

VIEW  UPON  Appeal. — Where  no  objection  was  made  in  the  trial  oooii 
in  any  stage  of  the  proceeding  to  a  variance  between  the  complaint 
and  the  stipulated  terms  of  the  contract  agreed  upon  by  the 
parties  at  the  trial,  a  judgment  for  the  plaintiff  will  not  be  re- 
versed upon  appeal  on  account  of  such  variance.  (Colfax  M.  F.  Go. 
V.  S.  P.  Co.,  ©48.) 

2.  Capacity  of  ADSfiNisTBATBix  to  Sub— PLBADrHO— Demubbbb— Cubx  of 

Dbfbct  III  Ai98WEB.~II  the  oomplaint  by  an  administratrix  is  defective 
in  not  stating  that  the  plaintiff  was  appointed  admiu.stratiix  by  order 
and  decree  of  the  court,  **duly  given  or  made,"  such  defect  is  cared 
where  the  defendant  has  not  only  recognized  and  recited  in  an  agree- 
ment signed  by  him  the  representative  capacity  of  the  plaintiff,  but 
has  also  described  the  plaintiff  as  administratrix  of  the  estate  in  his 
-answer;  and  the  fact  that  a  demurrer  for  want  of  capacity  of  the 
plamtiff  to  sue  has  been  erroneously  overruled  will  not  prevent  the 
curing  of  the  defect  in  the  complaint  by  the  averments  of  the  an- 
swer.    (Krcling  v.  Kreling,  413.) 

See  Common  Carriers,  4,  5;    Contract,  13,  14,  20;    Eminent  Do- 
main; Evidence,  10,  11;  Factor,  6. 

PRACTICE. 

Ck>VDITI0VAL    LXAVB  TO   AkBKD    COKFLATinV-lHCBXASB  OF  OfFBB   FOB  JuDO- 

VBicT— DiscBBTioiff.— ^here  the  plaintiffs  applied  for  leave  to  file  sa 
amended  complaint  setting  forth  additional  items  of  account  to  con- 
form to  proofs,  by  which  the  balance  of  account  in  their  favor  was 
mnterislly  augmented,  it  is  discretionary  with  the  court  to  grant  the 
amendment  proposed,  on  condition  that  a  previous  offer  of  judg- 
ment by  defendant  be  deemed  increased  to  correspond  with  the  in- 
creased demand  of  the  complaint,  and  it  is  not  an  abuse  of  discre- 
tion to  deny  the  application,  where  such  condition  was  rejected  by 
plaintiffs.    (Wise  v.  Wakefield.  107.) 
See  Appeal;  Bill  of  Exceptions;   Costs;  Evidence;  Findings;  In- 
structions; Judgment;  Mandamus;  New  Trial;    Place  of  Trial; 
Receiver. 

PRINCIPAL  AND  AGENT.    See  Agency. 

PROMISSORY  NOTE.    See  Consideration,  1,  3,  6;  Gift 
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PROTECTION  DISTRICT.    See  Water  and  Water  Rights,  1-3. 
PUBLIC  OFFICERS. 

1.   COUMTIBS  — SaLASIBS  OF  DbFUTIXS— GONBTITUTIONAL  LaW— ACT  OF  1893.— 

The  provisions  of  section  173  of  the  County  Qovemment  Act 
of  1893  (Stats.  1803,  pp.  415,  416),  empowering  certain  of  the 
county  officers  in  counties  of  the  eleventh  class  to  appoint  a 
specified  number  of  deputies,  whose  salaries  are  fixed  by  the  act 
and  made  payable  out  of  the  county  treasury,  are  not  in  conflict 
with  section  11  of  article  I  of  the  constitution,  requiring  all  laws 
of  a  general  nature  to  have  a  uniform  operation,  notwithstanding 
other  provisions  of  the  act,  affecting  counties  of  different  classes, 
require  the  salaries  of  such  deputies  to  be  paid  by  their  principals 
out  of  the  gross  sum  allowed  them  for  their  compensation;  nor 
with  the  various  subdivisions  of  section  25  of  article  IV,  forbid- 
ding the  legislature  to  pass  local  or  special  laws  in  the  cases  enum- 
erated therein;  nor  with  the  provisions  of  sections  4  and  6  of  arti- 
cle XI,  requiring  the  establishment  of  county  governments,  and 
the  election  or  appointment  of  county  officers,  to  be  by  general  and 
uniform  laws;  nor  with  section  13  of  the  same  article,  prohibiting 
the  legislature  from  delegating  the  power  to  make,  control,  appro- 
priate, supervise,  or  in  any  way  interfere  with  any  county,  city, 
town,  or  municipal  improvement,  money,  property,  or  effects;  nor 
with  section  9  of  article  XI,  forbidding  any  increase  of  compensa- 
tion after  election  61  public  officers.    (Tulare  County  v.  May,  303.) 

2l  Dbputt  Assbssobs.— The  provisions  of  subdivision  21  of  section  173  of 
such  act,  authorizing  the  assessor  in  counties  of  the  eleventh  class 
to  appoint  a  number  of  deputies  during  the  months  of  March,  April, 
May,  and  June,  at  a  salary  of  five  dollars  per  diem,  but  not  ex- 
pressly providing  for  their  payment  by  the  county,  should  be  con- 
strued as  authorizing  their  payment  out  of  the  county  treasury,  in 
view  of  the  provisions  of  section  216  of  the  act,  as  a  contrary  con- 
struction would  necessitate  the  payment  thereof  by  the  assessor, 
out  of  his  salary,  which  is  fixed  by  the  act  at  an  amount  which  is 
entirely  insufficient  for  such  purpose.    (Id.) 

8.  Cbbatioh  of  Additiohal  Judgbshxp.— The  provisions  of  section  612  of 
the  act,  authorizing  the  appointment  of  one  additional  deputy  sher- 
iff and  two  additional  deputy  clerks  in  any  county  in  which  an  ad- 
ditional judge  of  the  superior  court  is  provided  for,  is  general  and 
uniform  in  its  operation,  and  applies  to  the  whole  state,  and  takes 
effect  in  any  county  whenever  an  additional  judgeship  is  created 
therein.    Such  provisions  are  constitutional.    (Id.) 

4.  GouivTT  GovxBNmaiT  Act— Gohpbnsation  of  Supbbvisobs  HoLniira  Officb 
AT  Passaqb  of  Act  of  1883.— Under  section  204  of  the  County  Govern- 
ment Act  of  1893  (Stats.  1893,  p.  612)  the  compensation  of  supervisors  in 
counties  of  the  eleventh  class,  who  were  holding  office  at  the  date  of  its 
passage,  was  not  affected  thereby,  but  their  compensation  is  regulated  by 
the  County  Government  Act  of  1891.  (County  of  Tulare  v.  Jefferds, 
361.) 

6.  Office— Vacancy— Ohtbf  of  Policb  of  SACBAVBirro— Election  of  Ineli- 
gible Person— Incumbbnct— Contest— Annulment  of  Elkotion— Ap^ 
poiNTMBNT— Election  fob  Unsxpibxd  Tebm.— Where  the  election  of  a 
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piTson  to  tbe  ottice  of  chief  of  police  for  the  city  of  Sacramento  was 
cuiitc&ti*U  ou  the  Kroimd  that  he  was  not  at  the  time  of  the  elecaon 
eliKihlo  to  the  oiiice,  and,  as  a  result  of  tbe  contest,  his  election  was 
dcclarrd  void  and  annulled  on  that  srouud,  while  he  was  an  incum- 
bent of  the  office,  his  predecessor  having  surrendered  the  incumbency 
to  him  upon  his  apparent  election  and  qualification,  the  decision  of 
a  competent  tribunal  finally  deolarinj?  his  election  void,  created  a 
vaeancy  within  the  terms  of  subdivision  10  of  section  996  of  *ho 
Politicnl  Code,  which  was  properly  filled  by  appointment  until  the 
envuintr  municipal  election,  at  which  an  incumbent  was  properly 
elected  for  the  unexpired  term.    (People  ex  rel.  Drew  v.  Ropers,  39?^.) 

6.  RiuuTS  OF  Pttiivious  Incumbeut— Effkct  of  Subrbndbr.— The  right 
of  the  pieviuus  incumbent  to  hold  over  until  his  successor  is  elected 
and  (luulilied  has  no  application  where  he  surrendered  the  incumbency 
of  the  oliice  uiM)n  the  apparent  election  and  qualification  of  his  suc- 
ceHsor.  and  he  cannot  thereafter  resume  his  functions  upon  the 
ground  thnt  the  election  of  his  successor  was  declared  void  and  an- 
nulled on  the  };rouud  of  his  ineligibility,  after  he  had  entered  upon 
the  duties  of  the  office.    (Id.) 

7.  Quo   Warranto— E VI DKWCB— Judgment  ni   Election    CJohtbst— Differ 

ENT  Parties— Estoppel  not  Mutual.— In  an  action  brought  by  the  at- 
torney peneral  in  the  name  of  the  people  upon  relation  of  the  pn.»vious 
incumbent  of  the  office  to  oust  the  person  elected  for  the  unexpired 
term,  the  judgment  rendered  in  an  election  contest  annulling  the  pre- 
vious election  of  the  same  person  on  the  ground  of  ineligibility  at 
suit  of  nnother  elector,  not  a  party  to  the  quo  warranto  proceeding, 
is  not  admissible  in  evidence,  and  cannot  estop  the  defendant  from 
proving  his  original  eligibility  in  that  proceeding,  there  being  no 
mutunlity  in  the  estoppel  of  the  judgment,  which  does  not  bind  tbe 
people.    (Id.) 

8.  Cessation  of  Office— New  City  Charter— Abatement— Motion  to  Dis- 

miss—Rights OF  Relator— Damagbm  for  Usurpation.— The  fact  that  the 
ofllce  in  controversy  has  ceased  through  the  adoption  of  a  new  city 
charter,  is  not  ground  for  abatement  of  the  quo  tcarranto  proce.'ding, 
as,  under  the  statute  governing  the  subject,  if  the  relator  should  be 
found  entitled  to  the  office  he  would  be  entitled  to  recover  any  dam- 
ages sustained  through  usurpation  of  the  office  by  the  defendant,  and 
the  prosecution  of  the  proceeding  is  essential  to  determine  whether 
he  has  a  right  to  such  damages.    (Id.) 

9.  Title  to  Office  Incidentally  Involved— Inadequate  Remedy  at  Law 

—Tax  Levy  by  Conflicting  Boards  of  Supervisors— Inquiry  as  to  Db 
Facto  Board. — The  general  rule  that  f)»and<nTui8  will  not  lie  to  determine 
the  title  to  an  office,  applies  when  there  is  a  plain,  speedy,  and  ad- 
equate remedy  at  law  to  determine  such  title;  but  where  ihe  wri'  is 
sought  to  enforce  a  specific  duty  enjoined  by  law,  and  the  remedies 
at  law  are  inadequate,  aid  will  not  be  refused  merely  because  the 
oecrpaney  or  incumbency,  or  title  to  an  office  is  incidentally  involv- 
ed, and  in  such  ease  rights  will  be  inquired  into  and  determined  so 
far  as  and  no  farther  than  may  be  necessary  to  the  granting  of  the 
relief  sought;  and  the  fact  that  two  distinct  tax  levies  have  been 
made  by  conflicting  boards  of  supervisors,  and  that  the  inquiry  upon 
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mandamus  to  the  auditor  to  compel  the  entry  of  one  of  the  levies,  in- 
cidentally involves  the  determination  as  to  which  of  the  contiict^ng 
boards  is  de  facto  iu  office,  and  has  the  better  apparent  legal  right 
to  make  the  tnz  levy,  constitutes  no  objection  to  the  proceeding  in 
mandamus  against  the  auditor,    (Morton  v.  Broderick,  474.) 

10.    PbOCBBUINO    to    KSMOVB    BOAI&    OF    SUFBRVISOBS  — NXOLXCT    IU  FlXIHO 

Water  Rates  —  Constitutional  Question  Appbopbiate  to  Appeal.^ 
Where  a  proceeding  was  instituted  in  the  superior  court  to  remove 
a  board  of  supervisors  from  office  for  neglect  to  fix  water  rates  in 
the  month  of  February,  the  question  as  to  the  constitutionality  of 
the  staiUte  under  which  the  proceeding  was  had  is  more  appropriate 
to  be  determined  upon  appeal  from  the  judgment  removing  the 
board,  than  upon  mandamus  to  enforce  a  tax  levy  made  by  the  ds 
facto  board  of  supervisors.    (Id.) 

!!•  Nature  of  Procbbdinq— Judgment  of  Forfeitubs— Civil  Action— Par- 
ties.—Where  a  proceeding  for  the  removal  of  a  board  of  supervisors  was 
in  the  form  of  a  civil  action,  brought  at  the  instance  and  in  the 
name  of  a  private  individual,  and  the  defendants  were  served  with 
the  summons  required  in  a  civil  action,  and  the  cause  was  con- 
ducted throughout  as  would  be  a  civil  trial,  without  a  jury,  a  judg- 
ment of  forfeiture  of  office  rendered  against  the  board  in  such  ac- 
tion must  be  deemed  rendered  under  civil  process  as  respects  the 
effect  of  an  appeal  therefrom;  and  the  judgment  cannot  be  upheld 
as  having  been  rendered  in  a  criminal  proceeding,  regardless  of 
whether  the  statute  contemplates  a  civil  or  criminal  proceeding,  in- 
asmuch as  a  criminal  proceeding  could  only  be  conducted  in  the 
name  and  by  the  authority  of  the  people  of  the  state  and  not  by  a 
private  person.     (Id.) 

12.  Effect  of  Conflict  of  Incuxbenct— Legal  Right  Distinguishing  Offi- 
GBBS  DB  Facto.— Where  conflicting  boards  or  officers  are  acting  simulta- 
neously, each  under  a  claim  of  right,  since  there  cannot  be  two  ds 
facto  boards  or  officers,  that  one  alone  will  be  recognized  as  the  de 
facto  board  or  officer  which  is  acting  at  the  time  under  the  better 
apparent  legal  right;  and,  in  such  case,  the  title  to  the  office  de  jure 
draws  to  it  the  possession  de  facto,  (Id.) 
See  Appeal,  2,  8;  Attorney  General;  Ck>untie8;  Harbor  Oommi»- 
sioners. 

PUEBLO  LANDS.    See  Partition,  L 

QUIETING  TITLE.    See  Attorney  General,  1;  Place  of  TrIaL 

QUO  WARHANTO.    See  PubUc  Office,  7. 

RAILROADS. 

1.  Railroad  Coicpantes— Cabrtage  of  Fruit— Power  to  Contra ci^-CoNmr- 
vous  Passenger  Train  Service  beyond  Tbbmintts.— A  railroad  company 
has  power  to  contract  to  carry  fruit  by  continued  passenger  train 
service  over  its  own  and  connecting  lines  to  a  place  of  destination 
beyond  the  terminus  of  its  own  route.  (Ck>lfax  Mountain  Fruit  Go^ 
T.  Southern  Pacific  Co.,  648.) 
CXVm.  CAL.-49 
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%  Shipping  OBDSB--CoiV8TBUonov  of  Cohtsact— AaBsni cut  ro  Fokwau 
Fbuit  TO  DsBTiHATioir  Nambd—Trbouoh  FssiGHrs— Limitatiohof  Cab 
siBB^s  LiABiLiTT— Injubt  pbom  DBI.AT  fTPOK  CoinfEcriHa  Lnrv— AcnoH 
FOB  Bbbach  of  Gohtbact.— a  oontTBct  in  the  form  of  a  shipping  orda, 
mndo  between  the  shippers  and  the  Southei-n  Pacific  Company,  npou 
one  of  its  printed  blanks  used  for  regular  freight  service,  to  forward 
fresh  fruit  loaded  in  a  Union  Pacific  car  to  Ogden  Station,  addressei! 
to  a  firm  in  New  Yoric,  with  an  agreement  for  through  freight  to  thai 
city,  and  concluding  with  the  words:  "Care  C.  &  N.  W.  tib  Brie  Di* 
parch,  New  York.  Passenger  train  serrice.  U.  P.  32,009.  Agent 
Southern  Pacific  Company  will  please  forward,  subject  to  conditions 
and  agreements  indorsed  hereon/'  and  bearing  the  following  printed 
indorsement:  '*That  the  company*  agrees  to  forward  the  property  to 
the  place  of  destination  named  but  its  responsibility  as  a  comniou 
carrier  is  to  cease  at  the  station  where  the  flight  leayea  this  road, 
where  the  property  is  to  be  delivered  to  connecting  roads  or  carrierd," 
is  to  be  construed  as  a  special  contract  for  continuous  passenger  train 
service  of  the  loaded  fruit-car  to  New  York,  and  the  limitation  of 
the  carrier's  liability  beyond  itn  own  line  does  not  affect  an  action 
not  brought  upon  such  liability,  but  brought  against  it  by  the  ahippers 
to  recover  dnm.i$res  for  breach  of  the  special  contract,  on  accoont  of 
delay  in  transmission  of  the  car  upon  one  of  the  coaaecting  lines, 
causing  injur)'  to  the  fruit.    (Id.) 

8.  AoBlCEif  EMT  TO  "Fobwabd"  Fbuit— Mbahhtci  of  Oovtbact.—TIm  word 
"forward,"  used  in  the  agreement  to  forward  the  fruit,  is  to  be  under- 
stood in  the  same  sense  through>vat  the  contract;  and  inasmncfa  as  the 
agreement  that  tl^e  fruit  was  to  be  "forwarded  to  Ogden"  necessarily 
Imported  an  agreement  to  carry  or  transport  it  to  that  place,  so  also 
the  agreement  '*to  forward  the  property  to  the  place  of  destination" 
is  to  be  understood  as  using  the  word  ^forward"  in  the  same  sensKN 
and  not  in  its  technical  or  commercial  sense,  as  putting  the  carrier 
in  the  position  of  a  forwarder;  and  taking  the  agreement  to  forward 
the  fruit,  in  connection  with  the  agreement  for  passenger  train  serv- 
ice, and  with  the  address,  specified  route,  and  place  of  destination  of 
the  fruit,  the  language  employed  in  the  contract  imports  an  agreement 
to  transport  and  carry  the  fruit  through  to  New  York  by  passenger 
train  service.     (Id.) 

4  Request  fob  Pabsenoeb  Sebyicb  otxb  CoNiTEcmro  Link— Tmplikd  0>b- 
tract— IwsTBUCTiOKS—BxpBEss  CoNTBAGT.— The  oontraot  does  not  import 
that  the  Southern  Pacific  Company  should  merely  request  possengei 
service  over  the  Union  Pacific  and  other  connecting  lines,  and  the  law 
demanded  no  such  request;  but  its  implied  contract  demanded  that  it 
should  deliver  the  fruit  to  the  Union  Pacific  Company  with  instruc- 
tions to  further  transport  it,  and  there  was  no  implied,  bnt  an  express, 
contract  that  the  fruit  should  have  passenger  train  serriot  Ckeesafter. 
(Id.) 
See  Municipal  Corporations,  11;  Negligen<^  9-1& 

BAPE.    See  Criminal  Law,  4,  5;  BvideacSp  12. 
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UECElVEltS, 

L  Apfointmbut  JirrBB  Judomxnt— Dibegtion  as  to  Possession.  —  Where 
a    judgmeDt  has  been  rendered    directing    the    defendant    to    sat- 
isfy a    particular    claim  within  a  specilied    time,  and,  in    default 
thereof,  that  a  certain  piece  of  real  property  described  in  the  judg- 
ment be  sold  and  the  proceeds  applied  in  payment  of  said  claim,  and, 
if  insufficient,  that  judgment  should  be  docketed  against  the  defend- 
ant for  the  deficiency,  the  court  has  no  jurisdiction,  in  an  order 
thereafter  made  appointing  a  receiver,  to  direct  him  to  take  charge 
and  possession  of  any  property  of  the  defendant  other  than  that  de- 
scribed in  the  judgment.    (Kreling  ▼.  Kreling,  421.) 
2.  Stat  of  Execution— Entbt  of  JuDQMENT.—Af  ler  the  entry  of  the  judg- 
ment, although  there  had  been  no  appeal  therefrom,  and  the  defendant 
had  obtained  a  stay  of  its  execution  until  sfter  the  decision  of  his 
motion  for  a  new  trial,  the  court  had  jurisdiction  to  appoint  a  re- 
ceiver of  the  land  which  it  directed  to  be  sold,  and  to  give  him  au- 
thority to  collect  the  rents  thereof  and  to  hold  the  same  sabject  to 
its  further  order.    (Id.) 

RECOHDINO.    See  Mortgage,  1. 

RESTRAINT  OF  TRADE.    See  Contract,  14-20. 

ROBBERY.    See  Criminal  Law,  67-80. 

SALE.    See  Consideration;  Contract,  13-20;  Factor. 

SAN  DIEGO.    See  Municipal  Corporations,  7-10. 

SCHOOLS. 

High  Bchooi/— Estimate  of  Boaed  fob  Taxation— Taxing  Body— Laegeb 
District  Including  City— Oonsteuction  of  Municipal  Act.— By  the 
municipal  act  of  1883,  in  all  municipal  corporations,  up  to  and  In- 
cluding thone  of  the  fifth  class,  the  legislature  has  sought  to  place 
the  public  schools,  including  high  schools,  within  the  cities  and 
to>vns,  under  the  government  and  control  of  the  municipalities,  with 
power  to  levy  such  taxes  for  their  maintenonce  as  may  be  neces- 
sary, in  addition  to  the  state  tax;  and  by  the  amendment  of  1801 
to  section  795  of  that  act,  a  school  district,  which  includes  a  city 
and  additional  territory,  is  to  be  deemed  part  of  the  city,  and  the 
high  school  board  in  such  a  district,  which  includes  a  city  of  the 
fifth  class,  must  report  the  estimate  required  by  section  1070  of  the 
Political  Code,  to  the  legislative  authority  of  the  city,  as  the  proper 
taxing  body  to  levy  a  special  tax  for  high  school  purposes,  and  not 
to  the  board  of  supervisors  of  the  county.  (Chico  High  School  Board 
V.  Board  of  Supervisors  of  Butte  County,  115.) 

SEAL.      See  Agency,  2. 

SFDUCTION.    See  Criminal  Law,  88. 

SPECIFIC  PERFORMANCE.    See  Lien,  1. 
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STATE  LANDS.    See  Attorney  General,  1;  Water  Front 

STATUTE  OF  LIMITATIONS, 

1.  Ejictukht— PoasMioN  BTDsrsirpAirrPBinnnTTBLiTS— Encnoir.— l^ere 

an  action  of  ejectment,  commenced  within  the  statutory  period 
of  limitation,  is  prosecuted  to  a  final  judgment  for  the  plain- 
tiff, and  the  defendant  is  evicted  under  a  writ  of  possession 
issued  thereunder,  the  latter,  although  he  has  remained  in  possession 
during  the  pendency  of  the  action,  and  five  years  have  elapsed 
from  the  time  at  which  he  first  took  possession  until  his  cTie- 
tlon,  does  not  acquire  a  new  or  independent  title  by  prescripOon, 
which  either  he  or  his  grantee  can  afterward  enforce  notwithstand- 
ing his  eviction  under  the  judgment  in  ejectment  (Breon  v.  Rob- 
recht,  4G0.) 

2.  PossBSSioM  CoNFRRS  NO  Nsw  RiOHTS.  —  I>uring  the  pendency  of  the  so- 

tion  of  ejectment,  the  defendant  can  acquire  no  new  rights  as 
against  the  plaintiff  by  the  mere  fact  that  he  remains  in  poasession. 
(Id.) 

See  Streets,  Roads,  and  Highways;  Trusts,  1,  2. 
STOCK  AND  STOCKHOLDERS.     See  Justice's  Court 

STREETS,  ROADS,  AND  HIGHWAYS. 

Strkets  and  Pubuc  Placks— City  not  Estopped  by  Consent  Dscbefs— 
Statute  of  Limitations  Inapplicable.— With  respect  to  streets  and  publio 
places  dcdicfltcd  to  public  ufc,  the  city  is  not  estopped  by  consent 
decrees,  and  thti  statute  of  limitations  does  not  apply.  (Oakland  ▼. 
Oakland  Water  Front  Co.,  ICO.) 
See  Eminent  Domain. 

SUPERVISORS.    See  Counties;  Public  Ofllcers,  4,  0-12. 

SURETIES.    See  Al^pcal.  4,  5;  Lien.  2. 

TAXATION. 

1.  Deed— Year  of  Assessveitt.— Under  section  S788  of  the  Political  Code, 

requiring  a  tax  deed  to  recite  the  matters  recited  in  the  cer- 
tillcate  of  sale,  and  section  3776  requiring  the  certificate  of  sale  xo 
state  "the  name  of  the  person  assessed,  the  desciiption  of  the  land 
sold,  the  amount  paid  therefor,  and  that  it  was  sold  for  taxes,  giv- 
ing the  amount  and  year  of  the  assessment,  and  specifying  the  time 
when  the  purchaser  will  be  entitled  to  a  deed,"  a  tax  deed  reciting 
that  the  property  was  assessed  **in  the  year  188  ,  for  the  year  1883 
and  1S89,"  is  void  for  failure  to  state  the  year  of  the  assessment 
(Simmons  t.  McCarthy,  022.) 

2.  Statutory  Requirements— Voin  Deeo.— Where  the  statute  presoribe 

the  particular  form  of  the  tax  deed,  the  form  becomes  substance, 
and  mu«t  be  strictly  pursued  or  the  deed  will  be  held  void,  and  the 
courts  cannot  inquire  whether  the  required  recitals  are  of  material 
facts  or  otherwise.  (Id.) 
8.  Certificate  op  Sale— Etioence  or  Title.— Such  a  deed,  when  relied  on 
as  evidence  of  title,  cannot  be  aided  by  reference  to  the  certificate 
of  sale,  or  by  showing  that  the  certificate  complied  with  the  statute. 
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TAXATION  (Contiimed). 

It  is  not  even  prima  fade  evidence  that  the  title  of  the  owner  aa- 
sessfHi  is  impaired,  and  cannot  form  the  basis  of  a  recovery.    (Id.) 

4b  Amount  Paij)  fob  Landt-Rbcitalb  in  Dbbd.— A  tax  deed,  reciting  that 
the  amount  of  taxes  levied  on  the  property  was  seven  dollars  and 
fifty  cents  and  that  the  costs  and  charges  which  have  since  accrued 
thereon  amount  to  the  further  sum  of  one  dollar  and  thirty-seven 
cents,  and  also  that  the  purchaser  was  the  bidder  who  was  willing 
to  take  the  least  quantity  of  the  land,  and  pay  the  taxe3,  costs,  and 
charges  due  thereon,  **which  taxes,  costs,  and  charges,  including 
fifty  cents  for  certificate  of  sale,  amounted  to  the  sum  of  eight  dol- 
lars and  eighty-four  cents,"  and  that  the  land  was  sold  to  the  pur- 
chaser, "who  paid  the  full  amount  of  said  taxes,  costs,  and  charges,'* 
is  void,  for  failure  to  definitely  state  the  amount  paid  for  the  land, 
it  being  doubtful  therefrom  whether  the  amount  paid  was  eight  dol- 
lars and  eighty-four  cents  or  eight  dollars  and  eighty-seven  cents. 
In  such  a  case  the  maxim  de  mtntiiit«  does  not  apply.    (Id.) 

&  Notice  to  Rbdbkii— Affidavit— Sebvicb  on  Occupant.— Under  section 
3785  of  the  Political  Code,  a  tax  deed  issued  without  an  affidavit, 
showing  that  the  notice  of  intention  to  apply  for  a  deed  required 
thereby  to  be  given  has  been  given,  is  void.  Such  affidavit  must 
show  on  its  face  whether  the  property  was  occupied  or  unoccupied, 
and,  if  oocupied,  that  the  person  upon  whom  the  notice  was  served 
was  Ht  the  time  occupying  it.  A  mere  recital  in  the  Affidavit  that 
the  notice  was  served  upon  a  lessee  of  the  property,  without  a  state- 
ment that  he  was  occupying  it,  is  insufficient,  and  parol  evidence  is 
inadmissible,  in  support  of  the  deed,  to  show  that  the  lessee  was  in 
the  occupation  thereof  ot  the  time  of  the  service.    (Id.) 

6.  Fee  Due  fob  Notice. — ^A  mere  statement  in  the  notice  to  redeem  that 

three  dollars  would  be  due  for  the  notice,  without  a  statement  that 
such  sum  was  a  portion  of  the  "amount  then  due."  did  not  impair 
its  sufficiency.    (Id.) 

7.  Pabamoont   Lien.— The   legislature  has    power  to   make  the   lien  of 

taxes  paramount  to  all  other  liens  upon  land,  so  that  where  sale  is 
made  the  purchaser  takes  title  free  from  encumbrance.  (California 
Loan  and  Trust  Co.  v.  Weis,  489.) 

8.  Title  of  Fubchaseb— Lien  of  Pebsonal  Pbopebtt  Tax.— Under  section 

3717  of  the  Political  Code,  every  tax  due  upon  personal  property 
is  a  lien  upon  the  real  property  of  the  owner  thereof  from  and  after 
12  o'clock,  M.,  of  the  first  Monday  in  March  in  each  year;  and  in 
pursuance  of  the  provisions  of  article  XIII,  section  4,  of  the  con- 
stitution, and  of  sections  371C  and  3788  of  that  code,  such  lien,  and 
the  title  which  a  purchaser  gets  under  a  sale  of  the  land  for  de- 
linquent personal  property  taxes,  is  paramount  to  the  lien  of  a 
mortgage  which  attached  to  the  land  prior  to  the  lien  of  such  tax. 
(Id.) 

9.  Delinquent  List- Addition  of  Personal  Property  Tax.— In  section  3764 

of  the  Political  Code,  requiring  the  delinquent  list  to  contain  the 
amount  of  taxes  and  costs  due,  opposite  each  name  and  description, 
"with  the  taxes  due  on  personal  property  added  to  taxes  on  real 
estate,"  the  word  "added"  does  not  contemplate  a  mathematical 
computation,  but  merely  that  the  amount  of  the  delinquent  personal 
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property  tax  be  subjoined  or  appended  to  the  taxes  on  the  real  e»> 
tate.    (Id.) 

10.  TiMB  o¥  DsLiMQDBHT  Salk—Rbpobt  TO  AuDiTOB.— In  oonstrolng  the  eoD- 
flict  between  section  3797  of  the  Political  Code,  as  amended  in  1891, 
and  sections  iihOO,  87(>4,  and  37ttS  of  the  same  code,  pioviding  for 
the  various  steps  to  be  taken  by  the  tax  collector  for  the  publishing 
of  the  delinquent  list,  the  sale  for  delinquent  taxes,  and  his  report  to 
the  auditor,  it  must  be  held  that  the  date  fixed  by  section  3797  for 
the  tax  collector's  settlement  with  the  auditor,  to  wit,  the  third 
Monday  in  June,  is  roi^teiy  directory,  and  that  the  settlement  may 
be  had  at  some  reasonable  time  after  the  sale,  or  that  by  clerical 
misprision  the  word  "June"  was  inserted  for  the  word  "July"; 
and,  so  construed,  a  sale  made  on  the  12th  of  July  is  valid.    (Id.) 

11.  Mandamus— DuTT  or  Auditor  to  Coai pdtb  ahd  Ester  Tax  Lryt.— It  is  the 
express  statutory  duty  of  the  auditor  to  recotrnize,  compute,  and  en- 
ter the  tax  levy  in  accordance  with  the  rate  fixed  by  the  board  of 
supervisors,  nnd  mandamus  will  lie  to  compel  the  performance  of 

such  duty.    (Morton  v.  Broderick,  474.)  j 

1^  Tax  Lkvt  of  Ban  Francisco— Sign aturr  or  Mayor  not  Rbquirkd— Con- 
stitutional Amendment— Act  or  1897  Inapplicable— Municipal  Aftaibs 
not  Bubjbct  to  Qbnbral  Laws.— The  act  of  1897  requiring  the  signature 
of  the  mayor  to  a  tax  levy  does  not  apply  to  the  city  and  county  of 
San  Francisco,  as  it  deals  with  municipal  affairs  which,  by  the 
oonstitutional  amendment  of  1895,  are  exempted  from  the  control  of 
general  laws  in  cities  and  towns  not  organized  under  the  gtneral 
scheme  embraced  in  the  mnnicipal  incorporation  act,  but  which  are  ' 

organized  under  special  charters;  and  the  signature  of  the  mayor 
of  San  Francisco  is  not  required  in  order  to  the  validity  of  a  tax 
levy  made  by  its  board  of  supervisors.    (Id.) 

See  Schools. 

TRADB  MARKS.    See  Injunction.  I 

TRUSTS. 

1.  TTnauthobtzkd    Convetancbs   bt    Trustee— Protest  or   BsNEnciABT 

—Implied  Trust  — Limitations— Running  or  Statute— Repudiation 
Unnecessary.— Where  a  trustee  of  land,  without  the  consent  and 
against  the  protest  of  a  beneficiary,  made  an  unauthorized  convey-  I 

ance  to  the  successor  of  another  beneficiary,  who  took  with  full 
knowledge  of  the  terms  of  the  trust,  the  grantee  took  the  legal  title 
upon  an  implied  trust  in  favor  of  the  protesting  beneficiary,  as  an 
involuntary  trustee  of  a  trust  cast  upon  him  by  operation  of  law; 
and  the  statute  of  limitations  against  an  action  for  an  accounting 
and  enforcement  of  the  Implied  trust,  commenced  to  mn  upon  the 
acceptonce  of  such  conveyance,  and  the  limitation  which  bars  the 
action  is  four  years  from  that  time:  nor  is  it  necessary,  in  order  to 
set  the  statute  in  motion,  that  the  involuntary  trustee  should  have 
attacked  or  repudiated  the  trust    (Nougues  v.  Newlands,  102.) 

2.  Recognition  or  Rights  or  Beneficiaries— Written   Declaration  Rm- 

quired.— A  mere  oral  recognition  by  the  involuntary  trustee  of  the  rights 
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of  tb«  beneficiaries  cannot  operate  in  law  to  change  his  position 
from  that  of  an  involuntary  to  that  of  an  express  trustee;  but,  in 
order  to  accomplish  this,  the  trustee  must  have  declared  the  trust 
by  a  signed  insti-ument  in  writing.    (Id.) 

8L  WiUr-DuBATioK  OF  Tbust— LiFS  IH  Bbing.— A  proYiaion  in  a  oodidl 
of  a  will  that  a  previous  unconditional  bequest  of  five  thousand  dol- 
lars to  the  testator's  niece,  who  was  living  at  the  time  of  his  death, 
'*is  to  be  held  in  trust  by  my  executors  for  her  benefit  and  the  inter- 
est is  to  be  paid  her  monthly,  at  her  death  the  same  to  be  continued 
to  her  two  children  ....  until  they  are  each  twenty-five  years  of 
age,  when  the  five  thousand  dollars  shall  be  paid  to  them  share  and 
share  alike,"  establishes  two  independent  trusts,  the  first  for  the  ben- 
efit of  the  niece,  and  the  other  for  the  benefit  of  her  children.  The 
first  trust,  being  dependent  upon  a  life  in  being,  is  valid,  irrespective 
of  any  invalidity  in  the  latter,  and  it  was  error  for  the  court  to  de- 
cree a  distribution  of  the  fund  absolutely  to  the  niece.  (Estate  of 
Hendy,  Go6j 

4.  PowKR  OF  Aliknatioh.— A  trust  is  not  invalid  for  undue  suspension  of 
the  power  of  alienation,  if,  by  its  express  terms  or  by  necessary 
construction,  its  ultimate  duration  is  always  dependent  upon  lives 
in  being.  No  absolute  or  certain  term,  however  short,  is  valid. 
(Td.) 

&  CoMSTBUcnoH  OF  Tbust.— The  trust  for  the  benefit  of  the  children,  who 
were  in  being  at  the  death  of  the  testator,  is  not  invalid  for  undue 
suspension  of  the  power  of  alienation,  because  in  no  possible  event 
is  the  power  of  alienation  suspended  beyond  the  existence  of  lives 
in  being.  If  the  niece  outlives  her  children,  then  the  trust  must 
cease  upon  her  death;  if  she  dies  before  her  children,  and  they  in 
turn  both  die  before  reaching  the  age  of  twenty-five  years,  the  trust 
would  terminate  for  lack  of  beneficiaries;  when  both,  or  either  of 
them  surviving,  reach  the  age  of  twenty-five,  the  mother  being 
dead,  the  trust  also  ceases.    (Id.) 

UNITED  STATES  COURTS.    See  CJonsula. 

VENDOR  AND  VENDEE. 

Contract  fob  Purchase— Posskssiov  by  VxNnsit-lMPRoyBinnrrs.— A  vendee 
who  takes  possession  cf  land  by  virtue  of  the  terms  of  an  op- 
tional and  executory  contra c€  for  its  purchase,  does  not  enter 
as  a  tenant  within  the  meaning  of  section  lOlil  of  the  Civil 
Code.  His  entry  is  by  reason  of  the  estate  in  the  land  which  ne 
claims  in  himself,  and  the  improvements  which  he  makes  thereon 
are  made  in  contemplation  of  his  becoming  the  owner,  and  if  per- 
manently aflaxed  to  the  land  become  a  part  of  the  realty  as  fully  as 
if  he  were  the  absolute  owner.  Such  improvements  belong  to  the 
Tender  in  case  the  vendee  subsequently  declines  to  comply  with  his 
contract  ^f  purchase,  and  the  vendee  has  no  right  to  remove  them 
from  the  land.    (Pomeroy  v.  Bell,  636.) 

VENUE.    See  Place  of  Trial. 

WARRANTY.    See  Findings,  1,  Z. 
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WATER  FKONT. 

1.  Watebfboht  or  Oaklahd— OowsTBUonoN  or  Statb  Gbaht— "SHiFCaAH- 

nEii"— "Soitthbblt  Link  OF  Estuabt"— Like  of  Low  Tide— Boundary 
OF  TowN.^The  grant  by  the  state  to  the  town  of  Oakland  of  all  lands 
upon  its  ifvaterfront,  lying  within  the  coiporate  limits,  as  fixed  by 
the  act  of  May  4, 1852,  "  between  high  tide  and  ship  channel,"  is  to  be 
constnied  most  favorably  to  the  state,  and  the  boundary  of  the  town 
by  "the  southerly  line  of  the  San  Antonio  creek,  or  estuary,"  is  to 
be  conRtrued  as  being  the  southerly  line  of  low  tide  of  that  estu- 
ary, nnd  the  boundary  by  **ship  channel*'  is  to  be  construed  as  in- 
tending the  line  of  low  tide;  and  the  boundary  of  the  town  of  Oak- 
land as  defined  by  that  act,  commencing  at  the  intersection  of  the 
northeast  liue  with  the  line  of  low  tide  on  the  northern  branch  of 
the  estuary,  follows  the  line  of  low  tide  on  said  branch  to  the  mouth 
of  the  eastern  basin,  crosses  said  mouth,  and  continues  along  the 
liue  of  low  tide  on  the  southern  side  of  the  estuary  to  its  mouth  in 
the  bay,  and  thence  follows  the  line  of  low  tide  northerly  and  east- 
erly till  it  intemects  the  northeastern  boundary;  and  the  grant  to 
Oakland  was  of  the  lands  lying  between  high-water  mark  and  ship 
channel,  within  these  bouudaries,  and  included  nothing  west  of  the 
line  of  low  tide  on  the  bay  front,  and  nothing  beyond  the  line  of 
low  tide  on  the  north  and  west  shore  of  the  estuary,  the  estuary  be- 
ing itself  navigable,  and  a  part  of  "ship  channel."  (City  of  Oak- 
land V.  Oakland  Water  Front  CJo..  160.) 

2.  Line    Cbossino  Eastebm   Basin  of  Estuabt— Extension  of  Southbbi.t 

Line  from  Headland  to  Headland.— The  rule  in  surveying  boundaries 
defined  by  streams  or  other  waters  is  to  follow  the  stream  or  body 
of  water,  crossing  the  mouth  of  affluents  or  other  inlets  from  head- 
land to  headland;  and  in  determining  the  boundary  of  the  town  of 
Oakland,  which  extends  from  the  intersection  of  the  northeast 
bounflary  with  the  southerly  line  of  San  Antonio  creek  or  estuary, 
''down  the  southerly  line  of  said  creek  to  its  mouth  in  the  bay,"  the 
legislative  oouceptiou  of  the  creek  or  estuary  is  that  it  has  a  head 
above  its  intersection  with  the  northeastern  boundary  line,  and  a 
month  in  the  bay,  and  the  southerly  line  of  the  creek  at  low  tide 
must  cross  the  mouth  of  the  eastern  basin  of  the  estuary  from  head- 
land to  headland,  and  cannot  stop  from  going  down  the  southerly 
line  of  the  creek  or  estuary,  to  ascend  and  make  the  circuit  of  the 
eastern  basin.    (Id.) 

3.  Btbict    Construction    of    Municipal  Boundaries— Connection    with 

State  Grant— General  Welfare.— Where  the  boundaries  of  a  gratuitous 
donation  of  lands  from  the  state  depend  upon  the  boundaries  of  a 
municipal  corporation  fixed  by  the  same  act  which  makes  the  grant, 
tlie  entire  act,  including  the  bouudaries  of  the  municipal  corporation, 
is  brought  within  the  rule  of  strict  construction  against  the  grantee; 
but,  considered  without  reference  to  the  donation  of  lands,  the 
grant  of  the  municipal  franchise  is  to  be  construed  in  a  manner 
most  conducive  to  the  general  welfare,  and  a  strict  construction  of 
the  Oct  defining  municipnl  b(»undarie8  will  be  enforced,  where  the 
general  welfare  and  the  rights  of  other  communities  require  it    (Id.) 
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i»  Rkincobporatioh  or  Town  ab  Oitt— Ohanqe  or  Boundary  not  Retbo- 

ACTITK  upon  PrOPBSTT   R1OHT8— HiOH  TiDK  UPON    £iTUABY— LbOISLATIVB 

Construction  Disregarded.— The  act  of  185i  (S  as.  1854,  p.  184)  by  which 
the  town  of  Oakland  was  reincorporated  as  Ihe  city  of  Oakland,  and  the 
rights  and  duties  of  the  town  were  deyolved  upon  the  city,  and  by  which 
it  was  enacted  that  the  boundaries  of  the  city  should  be  the  same  as 
those  of  the  town,  but  which  specifically  described  "the  eastern  and 
southern  high  tide  line''  of  the  slough  and  esluary  of  ban  Antonio,  as 
one  of  the  bonndaries,  with  a  proviso  saving  the  rights  of  the  citizens 
of  Clinton  and  San  Antonio  to  construct  wharves  at  their  respective 
sites,  whatever  effect  it  may  have  had  in  extending  the  limits  of  the 
city  from  and  after  its  passage,  cannot  be  allowed  any  retroactive 
effect  upon  the  property  rights  of  the  city  or  other  gran:ee,  which  must 
be  determined  by  the  proper  judicial  construction  of  the  act  of 
1852,  regardless  of  any  subsequent  change  in  the  city  limits;  and 
the  construction  which  the  act  of  1854,  and  the  subsequent  act  of 
April  24, 1862,  defining  the  boundaries,  of  the  town  of  Oakland,  sought  to 
place  upon  the  act  of  1852,  being  erroneous,  mus'  be  disregarded  by  the 
courts  in  determining  the  property  rights  depending  upon  that  act 
(Id.) 

&  Power  of  State  to  Alienate  Tide  Lands— Publio  Rights  of  Naviga- 
tion AND  Fishery— Chicago  Case— Grant  to  Town  of  Oakland.— The 
state  has  full  power  to  alienate  lands  which  are  covered  and  uncov- 
ered by  the  daily  flux  aud  reflux  of  the  tides,  subject  only  to  the 
rights  of  the  public  to  use  them  for  the  purposes  of  navigation  and 
fishery;  and  such  lands  are  alienable  in  private  ownership  where 
capable  of  reclamation  without  detriment  to  the  public  right,  and 
eftpecially  where  their  reclamation  will  be  of  advantage  to  naviga- 
tion and  commerce:  and  there  is  nothing  in  the  doctrine  established 
by  the  case  of  Ill\noi9  Central  R,  R,  Co.  v.  Illinois,  14G  U.  S.  387, 
relative  to  the  nonalienability  of  lands  continually  submerged  be- 
neath the  waters  of  Lake  Michigan  in  the  harbor  of  Chicago,  which 
is  inconsistent  with  the  right  of  the  state  of  California  to  grant  to 
tlio  town  of  Oakland  the  mud  flats  and  shoals  olong  its  water- 
front lying  between  high  and  low  tide,  with  a  view  to  facilitate  the 
construction  of  wharves  and  other  improvements,  it  not  appearing 
that  such  grant  has  impaired  the  iKiwer  of  succeeding  legislatures  to 
regulate,  protect,  improve,  or  develop  the  public  rights  of  navigation 
and  fishery.    (Id.) 

6,  Power  of  Oakland  to  Alienate  Entire  Waterfront— Question  of 
Legislative  Intent—Public  Trust— Invalid  Transfer  to  Private 
Citizen.— The  town  of  Oakland  had  no  power  to  alienate  its  entire  water- 
front, unless  such  power  was  conferred  upon  it  by  the  legislature; 
and  whi'ther  it  was  conferred  or  not  is  a  question  of  legislative  in- 
tent, to  be  gathered  from  the  terms  of  the  statute  construed  with 
reference  to  its  general  scope  and  purpose;  and  the  clear  intent  of 
the  act  creating  the  town  of  Oakland,  and  itranting  to  it  the  tide 
lands  along  its  water  front,  was  to  confer  upon  it  a  public  trust  for 
the  iniprovoment  of  commercial  facilities  by  the  erection  of  con- 
venient wharves  along  its  waterfront,  and  the  regulation  and  col- 
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lection  of  ti'harfnire  and  dockofre  for  their  nse,  which  pablic  trmt 
it  could  neither  delegate  nor  abdicate,  nor  was  any  power  conferred 
npon  it  to  alienate  the  tide  landa.  which  were  essiential  to  the 
exercise  of  ita  power  to  erect  wharves  and  regulate  tolls;  and  an 
attempt  by  the  town  to  inrest  a  private  citizen  with  the  exclusive 
right  to  erect  wharves  and  regulate  tolls,  and  to  transfer  to  him  the 
entire  waterfront,  in  consideration  of  his  ereoting  wharves  thereon, 
was  unauthorized  and  void.    (Id.) 

7*  LixiTBD  PowEB  or  Alixnation— Pboviston  fob  Stbbbtb  ahd  Whakvss 
— ^ALB  of  Lands  bt  Pabobl9^-8alb  ih  Bulk  Voin.—The  intention  of 
the  law  was  that  the  streets  of  the  town  should  be  protracted  to 
the  waterfront,  the  intervening  spaces  divided  into  blocks  and  lots, 
and  sold  in  subdivisions,  in  such  manner  as  to  preserve  to  the  public 
ample  means  of  access  to  the  navigable  waters  of  the  bay  and  es- 
tuary, and  to  the  municipal  authorities  ample  space  for  the  erection 
of  wharves,  piers,  and  docks,  and  if  any  reasonable  measures  to 
this  end  had  been  taken,  a  sale  of  the  lands  by  parcels  would  hare 
been  n  proper  exercii^e  of  power  by  the  municipal  authorities;  but  a 
transfer  in  bulk  to  a  private  citizen,  without  any  reservation  of  the 
right  of  aci-ess  to  navigable  waters  by  which  the  town  was  largely 
surrounded,  was  a  gross  and  evident  excess  of  power.    (Id.) 

8.  Dismissal  or  Suit  in  Equity  by  City— Mandate  or  Sufbbmb  Ooubt— 
Res  Adjudicata— Question  of  Title  Undetebminbd.— The  dismissal  of 
a  suit  in  equity  brought  by  the  city  of  Oakland  to  set  aside  the 
grant  of  the  waterfront  assumed  to  have  been  made  by  the  town  as 
being  fraudulent  and  void,  which  was  dismissed  in  obedience  to  a 
mandate  of  the  supreme  court,  whose  decision  left  the  question  of 
title  in  the  grantee  undetermined,  and  adjudged  that  there  was  no 
gi'ound  in  equity  for  the  relief  asked  for,  and  that,  if  the  grant  waa 
void,  the  city  could  disregard  it,  and  assert  its  rights  in  any  appro- 
priate manner,  is  not  res  adjudicata  upon  the  question  of  title,  and 
does  not  estop  the  city  to  assert  the  void  character  of  the  grant  in 
a  subsequent  action.    (Id.) 

0.  Legislative  Ratification  of  Town  Obdinancb— OoNriBiiATTON  of  Void 
Gbant^Poweb  OF  Leoislatube— Question  of  Intention  Undetbbiiinxd. 
It  was  within  the  power  of  the  legislature  to  vest  title  to  the  tide 
lands  on  the  Oakland  waterfront  in  the  grantee  of  the  town  under 
a  void  ordinanoe  of  the  town,  purporting  to  grant  the  same,  by  legis- 
lation clearly  ratifying  such  ordinance;  but  the  question  whether 
the  net  of  1801,  amending  section  12  of  the  city  charter  so  as  to  pro- 
vide that  "the  ordinances  of  the  board  of  trustees  of  said  town  are 
hereby  ratified  and  conhrmed,"  was  intended  to  include  a  void  spec- 
ial ordinance  purporting  to  grant  the  entire  waterfront  to  a  private 
citizen,  or  whether  it  was  only  intended  to  include  general  or- 
dinances of  a  legislative  character,  is  one  upon  which  the  justices  of 
the  court  are  disagreed,  and  is  undetermined.    (Id.) 

10.  Watebfbont  Lands  not  Subject  to  Execution.— The  lands  between 
high  and  low  tide  along  the  waterfront  of  Oakland,  being  held  by 
the  town  subject  to  the  public  trust  of  laying  out  streets  through 
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them,  and  nsing  them  as  sites  for  wharves,  docks,  piers,  and  other 
essential' aids  to  commerce,  and  to  the  traffic  of  a  seaport  town,  were 
not  subject  to  levy  and  sale  under  execution  against  the  town.    (Id.) 

11.  Valid  Cohpbohibb  UNDXa  Leqisiativb  Authority— Titlb  CoNriBusi) 
m  Watbbfboht  Company— Excbptioks— Public  Basbmbkts.- The  com- 
promise effected  in  April,  1868,  between  the  city  of  Oalcland,  the 
Oakland  Water  Front  Company,  and  the  Western  Pacific  Railroad 
Company,  pursuant  to  authority  given  by  the  act  approved  March  21, 
1868,  the  passage  of  which  was  especially  obtained  by  the  parties,  and 
by  the  terms  of  which  the  city  council  and  mayor  of  Oakland  were 
authorized  and  empowered  to  compromise,  settle,  and  adjust  any 
and  all  claims,  demands,  and  controversies,  and  causes  of  action,  in 
which  the  city  was  interested,  was  valid  and  eifective;  and  after 
the  date  of  naid  compromise,  the  city  of  Oakland  had  no  ownership, 
as  trustee  or  otherwise,  of  any  portion  of  her  waterfront,  except 
those  portions  secured  to  her  by  the  compromise,  and  such  streets, 
thoroughfares,  and  other  parcels  as  were  previously  dedicated  to 
public  use;  and  the  title  of  the  Oakland  Water  Front  Company  and  its 
assigns  to  the  entire  waterfront  was  confirmed  subject  to  those  ex- 
ceptions, and  to  the  public  casements  and  right  of  control  in  the 
city  over  the  lands  so  dedicated.    (Id.) 

12.  BSASONABLBnESS   OF    COMPROXISB— DISCRETION    OV    MaYOR   AND   GoUKCIL 

—Absence  of  Fraud.— The  question  as  to  the  reasonableness  or  unrea- 
sonableness of  the  compromise,  and  as  to  what  the  city  should  exact 
or  concode  iu  making  it,  was  a  matter  confided  to  the  discretion  of 
the  maj'or  and  council,  and,  in  the  obsence  of  fraud,  their  judg- 
ment thereupon  was  conclusive.  (Id.) 
18.  Dbmurrer  to  Complaint  of  8tatb— Judicial  Koticb— Grant  of  Tidb 
Lands  to  Oakland— Charter  and  Amendments— Description  Inclusivb 
OF  Other  Lands.— In  passing  upon  a  general  demurrer  to  a  complaint  by 
the  stafe  to  quiet  its  alleged  title  to  lands  in  the  harbor  of  the  cities 
of  Oakland  and  Alameda,  lying  between  high  tide  and  ship  chan- 
nel, to  a  depth  of  twenty-four  feet  at  ordinary  low  tide,  in  the  bay 
of  San  Francisco  and  San  Antonio  creek,  and  to  determine  adverse 
claims  made  thereto  by  the  city  of  Oakland  and  other  defendants, 
and  to  restrain  and  abate  obstructions  therein,  it  is  proper  for  the 
court  to  take  judicial  notice  of  the  grant  by  the  state  to  the  town  of 
Oakland  of  lands  witliin  its  corporate  limits  lying  between  high  tide 
and  ship  channel,  made  by  the  act  of  May  4,  1852,  incorporating 
the  town,  and  also  of  the  act  of  March  25,  1854,  incorporating  the 
city  as  successor  of  the  town,  and  of  other  acts  amendatory  of  and 
Buppk-mental  to  the  charter  of  Oakland;  but  inasmuch  as  the  de- 
scription in  the  complaint  is  not  coincident  with  a  proper  construc- 
tion of  the  grant  to  the  town,  but  appears  to  be  inclusive  of  lands 
in  navigable  waters  beyond  the  line  of  low  tide,  and  may  include 
lands  lying  in  the  eastern  basin  of  the  estuary,  outside  of  the  cor^ 
porate  limits  of  the  town,  and  the  complaint  states  a  cause  of  ac- 
tion in  favor  of  the  state,  the  demurrer  thereto  is  improperly  sus- 
tained.   (People  T.  Oakland  Water  Front  Co.,  2340 
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14.  CoNTiiACTioEr  or  South  but  Bouhdabt  of  Oakla9i>— Rbhuvoiatiov  of 
Part  OF  Grant— Rbsuxftion  of  Oostrol  bt  Statb.— The  state  haying, by 
recent  lc(;isIation,  contracted  the  eouthem  boundary  of  Oakland  so 
as  to  exclude  from  its  limita  the  southern  half  of  the  estuary,  sudi 
exclusion  amounts  to  a  renunciation  on  the  part  of  the  city,  and 
resumption  by  the  state  of  the  control  of  so  much  of  the  grant  as 
may  have  been  covered  by  the  excluded  portion  of  the  city.    (Id.) 

15.  Conditions  Subsequent— Forfbiturx  of  Grant— Pleading.— The  ques- 
tion whether  the  grant  was  forfeited  to  the  state  by  breach  of  con- 
ditions subsequent  caunot  be  considered,  where  the  allegations  of  the 
complaint  of  the  state  are  not  so  framed  as  to  support  an  action  to 
enforce  such  a  forfeiture.    (Id.} 

Ifi.  Injunction— Obstruction  of  Navioatioh  bt  Qrantbes  of  Statb— 
Public  Nuisance- Independent  Acts  of  Several  Defendants— Mi»- 
JOINDER— Several  Actions  Nbcessart.- A  grant  by  the  state  of  the  soil 
under  navigable  waters  carries  with  it  no  right  to  obstruct  naviga- 
tion, and  the  state  may  enjoin  its  grantees  or  their  successors  from 
erecting  or  muiutaiuing  structures  which  will  impair  or  interfere 
with  the  exercise  of  the  public  right  of  navigation,  so  as  to  con- 
stitute u  public  nuisance;  but  where  each  of  several  defendants  is 
acting  independently  of  the  others  in  the  erection  and  maintenance 
of  separate  stnictures  obstructing  navigation,  it  is  a  misjoinder  of 
causes  of  action  and  of  parties  defendant  to  join  them  in  one  action 
to  abate  nuisances,  but  each  must  be  sued  in  a  separate  action. 
(Id.) 

17.  M  UNiaPAL  Corporations— Water  Lots— Waterfront  Lin s— Wharybs.— 
When  the  state  establishes  the  permanent  waterfront  or  haibor  line 
for  one  of  its  municipalities,  and  authorizes  the  sale  of  land  lying  be^ 
tween  such  line  and  the  uplands,  it  is  a  legislative  declaration  that 
these  lands  may  pass  into  private  ownership  without  interference 
with  the  public  rights  of  navigation  and  fishery.  They  may  then  be 
reclaimed  from  the  waters  by  their  owners  and  devoted  to  any  of  the 
uses  to  which  uplands  are  put,  or,  if  suitably  located,  and  there  be 
no  restriction  In  the  grant,  they  may,  under  legal  sanction,  be  covered 
with  wharves,  docks,  and  like  structures.  (Shirley  v.  City  of  Benicia, 
344.) 

18.  Rights  of  Abutting  Owners.- It  is  the  owners  of  land  abutting  upon 
the  waterfront  line  who,  under  legal  sanction,  may  build  into  the 
deeper  public  waters  beyond.  The  owners  of  inner  water  lots  have 
not  such  right.    (Id.) 

Id.  BsNiciA— Erection  of  Public  Wharves  on  Strbrts.— The  city  of  Be- 
nieia,  having  reserved  a  strip  of  land  for  public  streets,  between  its 
waterfront  line  and  the  lands  which  it  sold  into  private  ownership, 
has  the  right,  although  such  streets  are  covered  with  water,  to  con- 
vert the  same  into  public  wharves,  or  to  build  such  structures  along 
them  or  at  their  termini,  and  such  use  is  no  invasion  of  the  rights  of 
proprietors  of  abutting  lands,  lying  between  the  streets  and  the  up- 
lands. (Id.) 
See  Phice  of  TrlaL 

WAY.    See  Eminent  Domidn. 
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L  IwjuKCTioN— Acre  of   Bupbrvibobs  Incrbasino  Flow  of  Waterooursb— 
GHAnoB  OF  Chaitnbl  of  Anothbr  Watbbcoubsb— Protection  District— 
FuTDina  OuTBiPB  of  Issubs.— An  injanciion  will  lie  to  restrain  the  super- 
yisortf  of  a  county  from  changing  the  channel  of  a  natural  water- 
course so  as  to  increase  the  flow  of  water  in  another  watercourse 
which  is  riparian  to  plaintiffs  land,  to  the  injury  of  his  land  and 
the  improTements  thereon;  and  where  there  is  an  attempt  at  jus- 
tification in  the  answer,  on  account  of  the  establishment  of  a  pro- 
tection  district,   not   including   plaintiffs   land,   for  the   benefit  of 
which  district  the  channel  was  changtMl,  a  finding  in  regard  to  such 
protection  district  is  outside  of  the  issues,  and  must  be  disregarded. 
(Rudel  T.  County  of  Lob  Angeles,  281.) 
2.  Authority  of  Supbbvisors  ovbb  Pbotbction  Districts.— The  authority 
of  the  superrisors  over  protection  districts,  established  under  the 
act  of  March  27,  1895,  to  provide  for  their  formation,  is  confined  to 
the  limits  of  the  district,  and  does  not  extend  to  property  situated 
outside  thereof.    (Id.) 
8.  Drainagb— Sbrvibnt  Tbnbmbnt^Natural  Flow— Abtipicial  Ikcrbasb 
OF  Flow. — The  rule  that  land  lower  than  that  from  which  drainage  comea 
to  it  is  A  servient  tenement*  and  is  subject  to   drainage    from  the 
lands  above,  is  confined  to  the  natural  flow  of    water    descending 
upon  it  without  artificial  increase,  and  does  not  justify  the  upper 
proprietor  in  gathering    and    concentrating    surface  water    from  a 
large  area  in  a  single  channel,  and  precipitating  it  in  volume  upon 
the  servient  tenement.    (Id.) 
i»  Watbb  Rates- Validity  of  Muivicipal  Ordihancb  —  Compkwsation  to 
Water  Company  —  Constitutional  Limitation.  —  An  ordinance  fixing 
water  rates  to  be  collected  by  a  water  company  supplying  water  to  the 
inhabitants  of  a  city  must  allow  a  just  and  reasonable  compensation 
to  the  water  company  for  the  property  used  and  the  services  fur- 
nished by  it;  and  if  the  ordinance  allows  no  compensation  or  re- 
ward  therefor,   it  is  invalid,   as  violating  the   constitutional   limi- 
tation that  property  cannot  be  taken  for  public  use  without  just 
compensation.    (San  Diego  Water  Co.  v.  City  of  San  Diego,  556.) 
6w  Action  of  Munictpal  Body  not  a  Judioal  Proceedinq.  — Whether  the 
fixing  of  water  rates  by  the  governing  body  of  a  municipal  cor- 
poration be  called  a  legislative,  a  judicial,  or  an  administrative 
act,  it  is  not  an  adversary  judicial  proceeding,  such  as  will  con- 
clude or  divest  private  rights,  but  it  is  a  proceeding  on  the  part 
of  such  governing  body,  to  which  neither  the  water  company  nor 
the  rate-payers  are  parties,  and  conducted  without  notice  to  them; 
and  though  it  is,  within  proper  limits,  a  legitimate  exercise  of  gov- 
ernmental powers,  yet  when  carried  so  far  as  to  deprive  any  per- 
son or  corporation  of  property  without  just  compensation,  it  is  an 
unlawful  exercise  of  such  power,  and  is  void.    (Id.) 
6.  Jurisdiction  of  Courts- Extent  of  Review  of  Municipal  Action  — 
Mixed  Question  of  Law  and  Fact— Evidence.— The  courts  have  jnrisdlo- 
tion  to  review  the  action  of  the  governing  body  of  a  municipal  cor- 
poration in  fixing  rates  for  the  supply  of  water  to  its  inhabitants, 
not  ofl  appellate  tribunals  for  the  purpose  of  revising  the  correct- 
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nefui  of  its  determiiiation,  but  to  the  extent  of  aacertaining 
whether  the  rates  tixed  will  allow  a  reward  for  the  propertj  used 
and  the  serrices  furnished  by  the  water  company,  or  whether 
the  power  exercised  has  been  carried  beyond  the  constitutional 
UmituUon  by  takiuf  its  property  for  public  use  without  just  com- 
pensation; and  that  is  a  mixed  question  of  law  and  fact,  to  be 
decided  by  the  court  upon  the  evidence  produced  before  it,  without 
reference  to  the  evidence  upon  which  the  governing  body  acted. 
(Id.) 

7.  RBGDLATIOir    OV    PUBUO    BUSINBSS  —  POWBB  TO  FiX  RaTBB  WITHOUT  No- 

Ticx—Dus  Pbocbss  or  Law.— The  business  of  supplying  cities  and  towns 
with  water  is  so  far  public  in  its  nature  that  the  state  may  im- 
pose such  conditions  and  restrictions  upon  its  exercise  as  may  be 
thought  proper,  and  a  water  company  entering  upon  that  business, 
under  the  present  constitution,  is  bound  to  submit  to  the  condi- 
tions and  restrictions  thereby  imposed  upon  it;  and  the  provision 
of  section  1  of  article  XIV  of  the  state  constitution  is  not  opposed 
to  the  constitution  of  the  United  States,  in  that  it  deprives  the 
water  company  of  its  property  without  due  process  of  law,  because 
not  providing  that  notice  shall  be  given  of  the  fixing  of  water  rates 
to  those  whose  rights  are  affected,  and  for  an  opportunity  for  them 
to  appear  and  defend.    (Id.) 

8.  Construction  op  Statb  Constitution— Time  or  Acquisition  or  Rights 

iHXATBBIAIi— RkASONABLB  RaTES— JusT  COMPENSATION— RxDBBSS  TOB  AB- 

BiTRABT  Action.— It  was  not  the  intention  of  the  framers  of  the  state  oon- 
stitution  to  distinguish  between  rights  then  existing  and  those  to 
be  thereafter  acuuirod  in  the  business  of  supplying  cities  and 
towns  with  water,  nor  was  It  their  intention  to  confiscate  private 
property,  but  the  meaoing  of  the  section  in  regard  to  the  fixing 
of  rates  for  such  business  is,  that  the  governing  body  of  the  munic- 
ipality', upon  a  fair  investigation,  and  with  the  exercise  of  juiig- 
ment  and  discretion,  shall  fix  reasonable  rates  and  allow  just  com- 
pensation; and  if  they  attempt  to  act  arbitrarily  without  investi- 
gation, or  without  the  exercise  of  Judgment  and  discretion,  or  fix 
rates  so  palpably  unreasonable  and  unjust  as  to  amount  to  arbitrary 
action,  they  violate  their  duty  and  go  beyond  the  powers  conferred 
upon  them,  and  the  court  is  competent  to  afford  redress  therefor. 
(Id.) 

9.  Basis  for  Fixing  Watbr  Rates— Valuation  of  Plant— Cost  of  Ook- 

sTRUCTioN.— In  the  fixing  of  water  rates,  the  valuation  of  the  plant  is  the 
basic  element  upon  which  the  investigation  rests;  and  the  original 
cost  of  construction  is  simply  an  element  to  be  considered  in  fixing 
the  present  valuation;  and  the  municipality  must  fix  a  fair  and 
JuBt  rate  for  the  water  based  upon  the  actual  value  of  the  plant. 
[Per  Garoutte,  J.,  Temple,  J.,  Harrison,  J.,  and  Beatty,  G.  J.] 
(Id.) 
to.  Eminent  DoMAnr— Compensation  for  Property  Appropriated  to  Public 
Use— Rbward  for  Monet  Properly  Exprhded.— The  state  has  in  effect 
appropriated  the  woter  and  plant  of  the  water  company  to  public 
use,  and  is  bound  to  provide  a  just  compensation  for  that  use,  to 
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be  ascertained,  not  npon  the  basis  of  the  market  ralue  of  the 
property,  nor  upon  what  it  would  cost  to  replace  it,  but  upon  the 
basis  of  the  rerenue  that  the  money  reasonably  and  properly  ex- 
pended in  the  construction  of  the  works  actually  in  use  is  capable 
of  producing.  [Per  Van  Fleet,  J^  Henshaw,  J.,  and  McFarlaud,  J.] 
(Id.) 

11.  Limit  of  Just  CoxpsNSATioir  —  Judicial  Question— Lowest  GmaEiiT 
Rate  or  Intebisst.— The  question  of  just  compensation  is  a  judicial  ques- 
tion, to  be  determined  in  the  ordinary  course  of  judicial  proceed- 
ings; and  the  water  company  is  entitled  to  a  net  compensation  itt 
least  equal  to  the  lowest  current  rate  of  interest  on  the  basic 
value  of  its  plant,  properly  ascertained.  [Per  Van  Fleet,  J.,  Hen- 
shaw,  J.,  McFarland,  J.,  and  Beatty,  C.  J.]    (Id.) 

12.  FowESOF  Court  to  Dbtsbmxjis  Just  Compensation.— The  court  has  no 

power  to  determine  any  limit  of  just  compensation,  but  only  to 
inquire  whether  some  compensation,  however  small,  is  allowed; 
and  the  question  of  the  extent  or  limit  of  such  compensation  is 
for  the  municipal  body  alone  to  determine.  [Per  Garoutte,  J., 
Temple,  J.,  and  Harrison,  J.]    (Id.) 

13.  Bonded  Debt  of  Water  Company. —Whether  the  basis  for  just  compen- 

sation to  the  water  company  be  considered  to  be  the  reason abl«» 
cost  or  the  actual  value  of  the  plant,  its  bonded  indebtedness  is 
to  be  disregarded  In  ascertaining  such  compensation.    (Id.) 

14.  Depreciation  of  Plant  bt  Use— Repairs— Sinking  Fund.- In  deter- 

mining the  question  whether  the  water  company  is  compensated 
by  the  rates  established  by  ordinance,  ordinary  repairs  should  be 
charged  to  current  expense,  and  substantial  reconstruction  or  re- 
placement should  be  charged  to  the  cost  of  construction;  but  no 
percentage  npon  the  investment  can  be  charged  as  a  sinking  fund, 
to  be  added  to  operating  expenses,  as  a  general  provision  against 
depreciation  of  the  plant  by  use.    (Id.) 

15.  Cost  OF  Plant— Finding  against  Evidence.— The  evidence  reviewed  as 

to  the  cost  of  the  plant  of  the  plaintiff  water  company,  and  a  find- 
ing as  to  such  cost,  held  unsupported  by  the  evidence.  [Per  Van 
Fleet,  J.,  Henshaw,  J.,  McFarland,  J.,  and  Harrison,  J.]    (Id.) 

16.  Duty  of  Counctl  in  Fixing  Rates— Public  Investigation- Notice— 
Rights  of  Water  Company— Unfair  Refusal  of  Request.— An  investi- 
gation by  a  city  council  for  the  purpose  of  fixing  water  rates 
ought  to  be  held  publicly,  and  upon  such  reasonable  notice  of  the 
times  and  places  of  meetings  as  will  enable  those  interested  to  be 
present;  and  it  is  the  duty  of  the  council,  when  requested  by  the 
water  company,  to  give  it  a  reasonable  opportunity  to  be  heard, 
not  for  the  purpose  merely  of  presenting  its  own  evidence,  but 
also  of  explaining  or  overcoming,  if  it  can,  evidence  presented  by 
others;  and  where  the  right  of  the  water  company,  upon  its  re- 
quest to  be  present  throughout  such  an  investigation  and  to  re- 
but  or  overcome  evidence  adduced  against  it,  was  denied  by  the 
council  and  by  its  committee  of  investigation,  the  unfairness  in 
the  investigation  overcomes  the  presumption  of  the  correctness  of 
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iU  decision.    [Per  Van  Fleet,  J.,  Henshaw.  J^  and  McFarland,  JJ 
(Id.) 
8ee  Municipal  Corporations,  12,  22. 

WHARF.    8ee  ]iarl>or  Commissioners;  Water  Front,  17-10. 

WILLS. 

1.  LXTTXB    AdDBBSSXD    TO   UVDERTAKKB— DlSPOSmOH    OF    BOBT— RxraODIGB 

TO  AoMiKiSTaATOB— Lack  op  Tistaxxhtabt  Ghabactkb.— A  letter  ad- 
dressed to  au  undertaker,  the  main  object  of  which  wab  to  provide  for 
a  disposition  of  the  body  of  the  writer  in  case  of  death,  conciudins 
with  a  statement  that  the  estate  of  the  writer  must  pay  all  ex- 
penses accruing,  and  that  her  brother  will  take  charge  of  her  estate, 
and  be^he  sole  administrator  without  bonds,  to  trade,  sell,  or  occupy, 
as  may  seem  to  him  fit,  is  not  of  a  testamentary  character,  and  the 
language  of  the  concluding  pars  graph  is  more  consistent  with  a  con- 
struction that  she  was  referring  to  a  will  already  made,  or  to  l>e 
made,  than  that  she  had  the  CMitmiis  taiandi  when  writing  the  letter. 
(Estate  of  Mcnde.  428.) 

2.  TSSTAMBNTABT    iNTKNTiOIT    MUST     BB    ClBABLT    MaHITXSTED  —  RxGHTS    OF 

HxiBS.— The  intention  of  the  decea.«ed  that  a  paper  should  stand  for  a 
last  will  and  testament  must  be  plainly  apparent,  and  the  heirs  at  law 
are  not  to  be  disinherited  unless  such  intention  b  dearly  manifested, 
and  expressed  with  legal  certainty.    (Id.) 
Bee  Estates  of  Deceased  Persons;  Evidence,  2-4;  Trusts,  3-5. 

WITNESS.    See  Eyidence. 

WRIT  OF  REVIEW.    See  Certloraxi 
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